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Opening  statement  of  Senator  Philip  A.  Hart,  chairman  of  the  Subcom- 
mittee on  Antitrust  and  Monopoly 1 

The  primary  focus  of  these  hearings  will  be  whether  the  growth  of  cable 

television  has  been  retarded  by  either  private  or  official  restraints 1 

The  restraints  most  often  complained  of  are  warehousing  and  exclusivity 
and  they  will  be  examined  to  determine  if  they  constitute  an  unreason- 
able restraint  of  trade 1 

FCC  rules  governing  access  of  pay-cable  operators  to  feature  films  and 

sports  are  discussed  and  described  as  very  complicated 2 

The  practices  and  contractual  provisions  concerning  cable  television  must 
be  judged  in  conjunction  with  the  FCC  rules.  The  combination  of  an  ex- 
clusivity provision  and  a  rule  may  be  unreasonable  even  though  either 
one  by  itself  would  be  reasonable 2 

Prepared  statement  of  Senator  Edward  M.  Kennedy 2 

Statement  by  Peter  N.  Chumbris,  minority  chief  counsel 3 

The  problem  here  involves  four  separate  industries :  pay-cable  television, 

motion  picture  producers,  TV  networks,  and  local  television  stations 3 

It  appears  that  the  staff  has  conceded  that  exclusive  provisions  in  con- 
tracts between  motion  picture  producers  and  various  networks  can  be 
reasonable  but  the  question  remains  whether  or  not  these  provisions 
constitute  an  unreasonable  restraint  of  trade 3 

Ninety-seven  percent  of  the  Nation  can  receive  free  television  over-the-air 
waves;  about  10  million  homes  can  also  receive  cable  television  which 
provides  a  wired  connection  to  homes  where  there  is  an  interference  with 
the  over-the-air  signal 4 

Pay-cable,  a  form  of  pay  television  where  the  subscriber  pays  a  fee  in  addi- 
tion to  the  monthly  charge  for  regular  cable,  is  subscribed  to  by  190,000 
of  the  10  million  homes  that  can  receive  cable  television 4 

Congress  has  supported  free  television  and  has  cautioned  against  anything 
that  would  tend  to  siphon  off  sports  and  movies  away  from  the  free  sys- 
tem to  the  pay  system  and,  accordingly,  the  FCC  has  rules  which  restrict 
the  kinds  of  programs  available  to  pay-cable 4 

The  major  question  here  is  where  the  greatest  public  interest  lies — in  pro- 
tecting free  television  or  in  providing  an  additional  choice  to  the  people 
who  subscribe  to  pay  television 4 

In  considering  the  issues,  the  fact  that  a  great  sector  of  the  country  can- 
not receive  pay-cable  TY  should  be  kept  in  mind 4 

Witnesses  for  the  TY  networks  have  not  been  scheduled  until  a  month 
after  these  hearings,  so  care  should  be  taken  to  reserve  judgment  until 
all  the  issues  have  been  fully  explored 5 

Statement  of  David  Foster,  president  of  National  Cable  Television  Asso- 
ciation    6 

NCTA  is  the  major  national  trade  association  representing  the  cable  tele- 
vision industry,  serving  over  60  percent  of  the  Nation's  cable  television 
households   6 

Cable  television  developed  in  the  late  1940's  as  a  "master  antenna  service" 

to  brinsr  adequate  service  to  outlying  areas 6 

Cable  TV  provides  a  wide  variety  of  beneficial  communications  service  in- 
cluding improved  TV  reception,  extention  of  the  coverage  area  of  broad- 
casting television  stations,  a  wider  variety  of  channels,  and  more  locally 
originated  programing.  (Booklet  describing  the  capabilities  of  cable  TV 
for  local  programing  put  in  committee  file.) 7 
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New  services  are  constantly  being  added,  including :  consumer  information 

channels,  programing  for  Spanish-speaking  audiences,  and  programing 

providing  health,  educational  and  social  services.  (Document  describing 

experiment  with  cable  television  in  Adrian,  Michigan  with  a  consortium 

of  schools  left  with  the  committee.) 7 

The  cable  TV  industry  is  concerned  that  cable  has  not  grown  faster.  There 
are  several  reasons  for  this;  first,  the  fact  that  cable  TV  is  a  high  risk, 
capital  intensive  industry,  second,  the  oppressive  regulatory  atmosphere 
fostered  by  the  FCC  and,  third,  restraint  of  the  development  of  cable 

TV  by  the  commercial  television  networks 8 

In  1966  the  FCC  began  asserting  jurisdiction  over  cable  TV  though  it  had 

earlier  ruled  it  had  no  such  statutory  jurisdiction 9 

Under  the  1966  Report  and  Order,  cable  TV  operators  were  required  to 
prove  that  the  importation  of  distant  signals  into  the  top-100  television 
markets  would  not  damage  existing  TV  stations  or  any  stations  which 

might  later  be  established.  This  was  impossible  to  prove 9 

These  early  FCC  actions  were  undertaken  at  tbe  prompting  of  network  and 
television  broadcasters.  (Law  Review  article  analyzing  the  role  broad- 
casters played  and  urging  the  FCC  to  take  jurisdiction  over  cable  left 

with  committee.) 9 

Network  TV  argued  and  lobbied  for  more  restrictive  regulations  on  cable 

television  to  prevent  it  from  competing  in  the  marketplace 9 

In  1972  cable  TV  acquired  the  right  to  import  a  limited  number  of  distant 
signals  into  the  major  markets  but  this  was  in  large  part  negated  by  the 

FCC's  rules _, 10 

Network  TV  has  seen  cable  TV  as  a  threat  to  its  control  and  has  artempted 

to  contain  it 10 

The  National  Association  of  broadcasters  has  targeted  over  $1  million  for 
advertising  and  public  relations  to  support  their  anti-pay-cable  effort. 

(Copies  of  some  ads  purchased  by  NAB  left  with  Committee.) 11 

NAB's  campaign  has  used  "red  herrings'*  such  as  "siphoning."  There 
would  be  no  danger  of  shifting  the  Sunerbowl  and  World  Series  to  pay 

TV 11 

Networks  have  also  encouraged  the  adoption  of  regulations  or  laws  re- 
stricting or  barring  pay-cable  service 12 

The  networks  also  used  political  pressure  to  stop  the  FCC  from  adopting 

new  and  more  liberal  rules  for  pay-cable  in  1974 12 

The  networks  have  attempted  to  stifle  pay-cable  and.  therefore,  cable  devel- 
opment, in  order  to  perpetuate  an  entrenched  industry  and  deny  the 
American  public  its  right  to  obtain  new  and  more  diverse  communica- 
tion services 12 

In  response  to  a  question.  Mr.  Foster  indicated  that  special  programs 
seen  on  cable  TV  include  tapes  on  pioneer  and  Victorian  life,  instruc- 
tion for  the  severely  handicapped,  college  courses,  and  opera  and  musi- 
cal pi-ograms 13 

In  response  to  a  question.  Mr.  Foster  indicated  that  the  cable  television 
industry  and  the  broadcasting  industry  can  peaceably  co-exist  since  the 
cable  industry  is  almost  completely  reliant  upon  the  broadcast  industry 
for    its    products.    However,    a    strong   cable    TV   industry    will    cause 

changes 14 

In  response  to  a  question,  Mr.  Foster  said  that  there  has  never  been  any 
documentation  of  any  economic  impact  either  by  a  cable  TV  system  or 

by  pay-cable 15 

Responding  to  another  question.  Mr.  Foster  indicated  that  a  member  of 
the  NAB  officially  protested  the  anti-pay-cable  advertisements  sponsored 

by  the  NAB  as  contrary  to  their  own  television  advertising  code 15 

Mr.  Foster  stated  in  response  to  a  question  that  broadcasters  have  taken 
a  vasoillating  attitude  on  the  subject  of  originating  programing.  Oris:i- 
nally  they  were  opposed  to  cable  television  systems  doing  any  program 
origination  but  began  to  urge  this  when  they  realized  it  was  not  a  very 

profitable    business 16 

Mr.  Foster  elaborated  on  the  networks'  use  of  political  pressure  to  post- 
pone a  FCC.  decision  on  the  pay-cable  problem 16 

Mr.  Foster  stated  in  response  to  a  question  that  there  should  be  a  minimum 
of  regulation  of  cable  TV  since  it  is  not  a  scarce  kind  of  commodity  such 
as  radio  waves 17 
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Mr.  Foster  elaborated  on  the  siphoning  problem  as  a  red  herring IS 

Mr.  Chumbris,  Minority  Chief  Counsel,  stated  that  the  siphoning  could 
become  real  and  that  many  people,  especially  the  poor,  would  be  unable 

to  watch  certain  programs 19 

Mr.  Foster  responded  that  this  was  a  mere  theoretical  possibility  and  that 

there  were  adequate  remedies  to  prevent  injury  to  the  public  interest 19 

Mr.  Foster  listed  organizations  which  had  testified  in  favor  of  pay  TV 20 

In  response  to  a  question,  Mr.  Foster  stated  that  showing  a  film  on  pay- 
cable  would  not  affect  the  value  of  that  film  for  commercial  sponsorship 
and  that  the  rules  of  the  FCC  would  prevent  siphoning  sports  broad- 
casts             21 

Mr.  Foster  stated  that  an  experimental  period  in  which  there  would  be  no 
antisiphoning  rules  effecting  motion  pictures  would  be  desirable  so  that 
statistics  about  economic  impact  could  be  gathered  and  then  a  decision 

concerning  regulation  made 22 

A  distinction  is  drawn  by  Mr.  Foster  between  the  terms  cable  television 

and  pay-cable  television 22 

Statement  of  Monroe  M.  Rifkin,  chairman  and  president  of  the  Board  of 

American  Television  and  Communications  Corp 27 

American  Television  and  Communications  Corporation  (ATC)  is  a  pub- 
licly-owned corporation  with  99  operating  cable  systems 27 

The  broadcast  industry,  through  the  FCC,  virtually  stopped  any  significant 

cable  television  growth 27 

Cable  television  is  economically  viable  where  it  has  been  permitted  to 

import  distant  signals  to  give  viewers  more  variety 28 

After  the  FCC  stated  that  it  intended  to  enact  new  rules  regarding  cable 
television,  a  document  described  as  the  Consensus  Agreement  was 
signed.  This  agreement  required  the  Cable  Industry  to  agi'ee  to  provide 

exclusivity  to  protect  local  broadcast  stations 28 

The  Cable  Industry  was  advised  that  if  it  did  not  agree  to  the  Consensus 

Agreement,  the  FCC  would  not  issue  new  cable  regulations 28 

New  regulations  were  issued  which  allowed,  with  many  reservations,  the 

importation  of  distant  signals 28 

The  major  question  is  how  can  a  bargain  be  struck  between  different  com- 
peting vested  interests  and  a  result  obtained  that  represents  the  public 

interest 29 

The  major  concern  of  cable  industry  is  whether  cable  systems  can  be  truly 

viable  under  the  current  FCC  rules 29 

Cable  has  the  potential  of  becoming  a  major,  long-term  communications 

breakthrough    29 

The  development  of  pay-cable  would  seem  to  be  the  most  likely  new  viable 
enterprise  to  be  currently  developed  since  it  has  demonstrated  audience 
appeal,  and  costs  relatively  little  for  both  the  cable  operator  and  the 

audience 29 

When  pay-cable  is  available,   more  than  25  percent  of  cable  customers 

subscribe   to   it 29 

Pay-cable  is  a  service  to  the  consumers  that  increases  programing  op- 
tions and  encourages  the  performing  arts  and  education 30 

Cable  TV  needs  less  regulation  and  should  have  the  right  to  compete  free 

of  anticompetitive  regulatory  restrictions 30 

Senator  Hart  pointed  out  that  the  treatment  of  television  is  parcelled 

out  among  several  Congressional  committees - 30 

In  response  to  a  question,  Mr.  Rifkin  stated  that  the  slow  growth  of  the  pay- 
cable  industry  revolves  around  several  factors:  technology  and  program- 
ing. Cable  television  limits  itself  to  the  operation  and  construction  of 

calile  systems  and  is  therefore  dependent  upon  the  electronics  industry 31 

Mr.  Rifkin  stated  that  the  cable  industry  is  slow  to  take  major  economics 

risks  due  to  programing  uncertainty 31 

Responding  to  a  question,   Mr.  Rifkin  said  that  the  harshly  restrictive 

rules  of  the  FCC  have  certainly  delayed  the  growth  of  pay-cable 31 

In  response  to  a  question,  Mr.  Rifkin  indicated  that  pay-cable  is  necessary 

to  enable  the  industry  to  build  cable  systems  in  major  markets 32 

Mr.  Chumbris  explained  to  Mr.  Rifkin  that  the  job  of  the  committee  is  to 
play  devil's  advocate  in  order  to  create  a  record  and  bring  out  as  many 
sides  of  an  issue  as  possible 32 
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In  response  to  a  question,  Mr.  Rifkin  stated  that  American  Television  and 
Communications  Corporation  is  different  from  Tel-Con  and  that  it  is  a 
cable  operating  company 33 

In  further  response,  Mr.  Rifkin  stated  that  American  Television  and  Com- 
munications has  over  480,000  basic  cable  customers  and  about  190,000 
pay-cable  customers  throughout  the  country 33 

Statement  of  Ralph  M.  Baruch,  president  and  chief  executive  officer,  Via- 
com International,  Inc.  and  chairman,   NCTA 34 

In  1967  a  Presidential  Task  Force  was  established  to  make  a  comprehensive 
study  of  communications  policy  and  it  recommended  the  removal  of  un- 
necessary governmental  restrictions  in  order  to  promote  innovation  and 
greater  responsiveness  to  consumer  needs 34 

The  limited  frequencies  available  on  the  VHF  band  have  made,  and  have 
continued  to  make,  the  creation  of  additional  broadcast  competition  to 
the  three  networks  impossible 34 

The  Presidential  Task  Force  devoted  its  principal  efforts  to  the  problems 
of  cable  TV,  concluding  that  the  development  of  the  industry  to  date  had 
been  slowed  by  the  imposition  of  restrictive  rules 34 

In  a  1975  report,  the  Committee  for  Economic  Development  noted  that  the 
cable  television  industry  must  first  succeed  as  a  business  before  it  can 
realize  its  full  potential  as  a  new  technology 

The  report  of  the  Committee  for  Economic  Development  also  found  that  the 
ability  of  cable  television  to  become  a  commercial  success  had  been  lim- 
ited by  an  uncertain  regulatory  climate 35 

The  Committee  for  Economic  Development  called  for  a  change  from  the 
current  regulatory  system  to  a  marketplace  system  capable  of  serving  a 
wide  variety  of  tastes  and  needs 35 

To  expand  cable  TV,  the  industry  needs  new  sources  of  revenue  such  as 
pay-cable 35 

Competition  should  be  encouraged  by  Federal  regulators 36 

Although  the  Commission  claims  its  regulations  are  necessary  in  order 
to  assure  the  continued  availability  of  motion  pictures  on  network  TV, 
the  networks  themselves  have  begun  to  curtail  the  presentation  of  motion 
pictures 36 

Pay-cable  is  an  extension  of  the  box  office  and  would  not  keep  movies  on 

an  exclusive  basis 36 

The  networks  argue  that  any  relaxation  of  the  FCC  rules  would  mean  a 

decline  in  the  number  of  feature  films  shown  on  the  networks 36 

The  Department  of  Justice  has  stated  that  there  is  no  empirical  evidence 
that  the  showing  of  a  program  on  pay-cable  would  have  any  serious 
adverse  effect  on  over-the-air  broadcasting 37' 

FCC  rules  making  older  motion  pictures  available  to  pay-cable  under  cer- 
tain conditions  are  so  strict  that  they  in  effect  deny  motion  pictures  to 
pay-cable    37 

The  FCC  rules  governing  the  exhibition  of  sporting  events  on  pay-cable 

are  also  very  complex 37 

Mr.  Baruch  attacks  the  argument  that  pay-cable  discriminates  against  the 

poor  who  cannot  afford  to  pay  for  it 38 

Pay-cable  can  further  expand  the  public's  freedom  of  choice  by  offering 

another  alternative.  It  will  not  put  competing  media  out  of  business 38 

Mr.  Baruch  suggests  that  the  committee  insure  that  the  FCC  regulate 
cable  television  as  an  independent  medium  and  insure  that  no  medium 

have  the  right  to  exclude  product  from  any  other  medium 38 

Senator  Hart  states  that  insuring  that  the  FCC  act  in  a  certain  way  is  not 
a  proper  subject  for  the  committee  but  that  consideration  of  the  steps 
necessary  to  insure  that  no  medium  have  the  right  to  exclude  product 

from  any  other  medium  is  a  proper  subject 38 

Statement  of  Miles  L.  Rubin,  chairman  of  the  board.  Optical   Systems 

Corp.,  Los  Angeles,  Calif 39 

[Prepared  statement] 

Optical  Systems  Corp.  is  one  of  the  largest  pay-cable  services  but  it  leases 
cable  television  channels  in  order  to  transmit  its  programs:  it  does  not 
own  any  cable  systems 43-44 

After  operating  for  2  years  the  industry  has  discovered  that  cable  TV  is 
a  distinct  new  medium  of  entertainment,  it  is  no  threat  to  over-the-air 
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broadcasting,  the  restrictive  rules  of  the  FCC  impede  the  natural  growth 
of  pay-cable  and  the  public  interest  will  best  be  served  if  the  future  of 
pay-cable  is  determined  without  artifical  and  arbitrary  constraints 44 

Pay-cable  is  a  distinct  new  form  of  entertainment  which  serves  an  existing, 

unmet  need 44 

A  viable  pay-cable  market  will  stimulate  the  depressed  program  production 

industries,  especially  family  films 45 

The  availability  of  pay-cable  will  enhance  the  diversity  of  programing 
available  to  television  viewers,  including  more  feature  films,  series  of 
more  limited  appeal  and  sports 45 

The  existing  pay-cable  policy  of  the  FCC  contravenes  the  congressionally 
prescribed  policy  of  the  Communications  Act  to  promote  competition  in 
the  communications  industry 46 

The  availability  of  viable  pay-cable  operations  is  essential  to  the  future  of 

urban  cable 47 

There  is  no  evidence  that  pay-cable  would  divert  programing  from  com- 
mercial television  either  now  or  even  in  the  distant  future 47 

To  reach  a  result  that  would  enable  pay-cable  to  siphon  programing  from 
commercial  television,  the  opponents  of  pay-cable  must  make  a  number 
of  erroneous  assumptions 47 

The  anticompetitive  practices  of  the  broadcasters  restrict  pay-cable's 
opportunity  to  operate  effectively 49 

The  networks  have  used  their  market  dominance  and  prosperity  to  obtain 

their  product  to  pay-cable 49 

from  film  suppliers  the  right  to  preclude  the  suppliers  from  licensing 

The  network's  practice  of  obtaining  exclusivity  against  pay-cable  (1) 
substantially  restricts  the  availability  of  feature  films  for  pay-cable 
exhibition,  (2)  gives  the  networks  the  ability  to  defeat  by  contract  the 
effect  of  any  future  change  in  the  FCC's  future  film  rule,  (3)  is  clearly 
directed  against  pay-cable  and  (4)  raises  serious  antitrust  questions 50 

Pay-cable,  unfettered  by  the  FCC's  restrictive  views  and  the  broadcasters' 
anticompetitive  practices,  will  not  adversely  affect  over-the-air  broad- 
casting but  rather  would  greatly  enhance  the  entertainment  oppor- 
tunities of  the  public 51 

[End  of  prepared  statement] 

Optical  Systems  is  a  small  corporation  which  was  at  first  directed  to  the 
development  of  cable  equipment  and  subsequently  began  commercial 
operations  intending  to  show  full  length  motion  pictures 39 

Optical  Systems  has  been  substantially  excluded  from  obtaining  these 
motion  pictures  although  it  has  found  no  direction  by  Congress  to  the 
FCC  to  exclude  alternate  means  of  communication  from  the  home 39 

The  difficulty  Optical  Systems  has  had  in  obtaining  motion  pictures  is  due  in 
large  part  to  the  insistence  of  the  networks  on  a  direct  clause  of  exclu- 
sivity directed  against  pay-cable 40 

Networks  have  reacted  in  this  way  because  they  feel  that  their  period  of 

dominance  and  exclusivity  may  be  threatened  by  cable  television 40 

In  response  to  a  question,  Mr.  Rubin  stated  that  not  all  motion  pictures 
are  denied  to  pay-cable  but  that  most  of  the  better,  first-run  movies  are 
denied 41 

Mr.  Rubin  stated  that  pay-cable  is  not  asking  for  exclusivity  but  for  a 

chance  to  compete . 42 

Mr.  Rubin  concluded  that  although  cable  has  the  capacity  to  print  out 
newspapers  in  the  home  and  to  read  water  and  gas  meters,  these 
industries  are  not  seeking  Government  protection  from  cable.  The  broad- 
casting industry  is  seeking  such  regulation  because  they  have  a  v^rv 
profitable  business 43 

Statement  of  Gerald  M.  Levin,  president  of  Home  Box  Office,  Inc.,  accom- 
panied by  W.  Theodore  Pierson,  Jr.,  counsel,  and  Peter  A.  Gross,  assist- 
ant counsel,  Time,  Inc 51 

[Prepared  statement] 

Home  Box  Office,  Inc.  has  been  supplying  pay-cable  service  in  the  North- 
east since  1972  and  currently  has  about  110,000  subscribers 54 

The  programing  of  Home  Box  Office  contains  about  8  fresh  motion 
pictures  a  month  and  about  20  repeat  performances 55 
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In  addition  to  motion  pictures,  Home  Box  Office  also  shows  approximately 
15  to  20  live  sports  events  which  would  not  be  carried  on  conventional 
television  and  cultural,  instructional,  and  other  productions 55 

The  viewers  of  Home  Box  Office  have  been  very  enthusiastic  about  its 

services 5o 

The  domestic  satellite  system  will  be  utilized  by  Home  Box  Office  to 
expand  their  services  nationwide 55 

Several  anticompetitiou  practices  and  regulations  have  restricted  the 
development  of  cable  TV :  these  include  the  general  availability  of 
motion  picture  product  and  restrictions  on  networking  capacity 56 

The  FCC  limitations  on  cable  TV  on  a  market-by-market  basis  make  net- 
working to  50  or  more  cable  systems  difficult  since  some  products  cannot 
be  shown  in  all  the  systems 56 

The  problem  of  potential  fragmentation  of  the  exi-ting  television  market 
is  exaggerated.  Cable  TV  to  a  large  extent  adds  new  viewers  who  would 
not  otherwise  be  watching  TV  at  that  time 57 

The  FTC  rules  appear  to  be  more  generous  than  they  really  are 57 

[End  of  prepared  statement] 

Mr.  O'Leary  directs  a  discussion  of  the  interaction  between  FCC  rules  and 

network  contracts  with  motion  pictures 57 

Responding  to  a  question.  Mr.  Baruch  stated  that  the  time  within  which 
cable  TV  gets  a  motion  picture  depends  on  the  restrictions  demanded  of 
a   producer  by  the  network 5S 

Responding  to  a  question.  Mr.  Baruch  stated  that  if  a  motion  picture  is 
still  in  theatrical  release  after  a  period  of  3  years,  pay-cable  is  pro- 
hibited from  using  it 58 

A  representative  sample  of  contract  provisions  between  the  networks  and 

the  producers  was  made  a  part  of  the  record 60 

When  pay-cable  does  receive  a  film,  it  attempts  to  obtain  a  licen.se  to  exhibit 
the  film  from  the  period  of  its  first  availability  until  the  expiration  of 
the  Commission's  present  3-year  rule 60 

Mr.  Rubin  notes  that  the  period  of  the  license  is  illusory  since  the  motion 

picture  company  can  terminate  the  license  at  will 60 

In  response  to  a  question,  Mr.  Rubin  states  that  there  is  no  specified  notice 
which  the  motion  picture  company  must  give  and  it  has  been  as  little 
time  as  1  day 61 

The  FCC  rules  stating  that  pay-cable  can  have  any  picture  that  is  under 
contract  to  broadcasting  are  meaningless  because  pay-cable  cannot  get 
them  anyway  due  to  the  exclusivity  clause^  in  the  agreements 62 

In  response  to  a  question  Mr.  Levin,  stated,  that  the  pay-cable  companies 
exhibit  films  made  available  to  them  before  the  expiration  of  the  3- 
year    rule 62 

The  negative  impact  of  the  3-year  rule  is  discussed 63 

Network  television  has  directed  their  exclusivity  clauses  toward  cable  tele- 
vision on  the  grounds  that  in-flight  exhibition,  etc.,  are  comparable  to 
theatrical    distribution 63 

Mr.  Rubin  suggests  that  the  networks  not  seek  protective  legislation 64 

The  term  "warehousing"  is  defined  and  discussed 64 

Mr.  Baruch  states  that  pay-cable  is  an  extension  of  the  theatre  box  office 
and  therefore  there  should  be  no  exclusivity  of  one  medium  against  the 
other 65 

Mr.  Levin  discusses  the  FCC  rules  concerning  sports 66 

The  argument  that  cable  television  would  diminish  the  free  television  the 
urban  and  rural  poor  now  receive  is  discussed  by  Mr.  Baruch.  He  con- 
cludes that  pay-cable  would  bring  the  poor  entertainment  they  could  not. 
otherwise  afford  and  that  many  organizations  which  represent  the  poor 

are  in  favor  of  pay-cable 67 

Mr.  Rubin  discusses  the  possibility  of  siphoning  of  programs  from  network 
television  to  pay-cable  and  concludes  that  there  is  no  evidence  that  this 

will  occur —         69 

Mr.  Rubin  further  comments  that  if  siphoning  does  occur  it  would  be  after 
a  number  of  years  and  there  would  be  ample  time  for  the  FCC  to  act 
to  regulate  it 
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In  response  to  a  question  Mr.  Levin  stated  that  pay-cable  has  had  no  suc- 
cessful experience  with  the  waiver  provision  within  the  2-10  rule 70 

Statement  of  Mr.  John  Goberman,  Director,  Media  Developing  Department, 

Lincoln  Center  for  the  Performing  Arts 71 

The  Lincoln  Center  is  a  federation  of  some  of  the  most  important  art 

institutions  in  the  world 71 

The  Center  is  limited  since  only  3,800  people  can  see  and  hear  a  live  per- 
formance at  one  time  and  those  people  must  be  in  the  New  York  geo- 
graphic area.  There  is,  therefore,  a  need  for  distribution  of  these  arts 
without  the  constraints  imposed  by  geography 71 

The  Lincoln  Center  also  has  a  large  deficit 72 

Telecasts  of  performances  on  pay-cable  television  solve  both  the  geographic 

limitations  and  financial  pressures 72 

In  response  to  a  question,  Mr.  Goberman  indicates  that  networks  do  not 
want  to  televise  Lincoln  Center  productions  since  this  would  probably 
reduce  network  profits 73 

Responding  to  another  question.  Mr.  Goberman  states  that  the  Lincoln 
Center  has  already  solved  its  technical  problems  with  respect  to  being 
able  to  broadcast  live  performances 73 

THURSDAY,  MAY  22,  1975 

Statement  of  Robert  Weisberg,  President.  Telemation  Program  Services 75 

Telemation  Program  Services,  Inc.  is  a  film  booking  and  buying  organiza- 
tion— it  purchases  films  on  behalf  of  various  clients  including  pay  TV, 
airlines  and  others 75 

Beginning  in  1974  Telemation  Program  Services  began  to  have  difficulty  in 

obtaining  movies  fur  their  pay  TV  clients 75 

The  buyer  who  has  the  most  economic  leverage,  that  is  the  networks,  has 

the  ability  to  exclude  pay  TV  from  using  the  product 76 

Pay-cable  is  a  different  medium  than  television  and  the  pattern  of  exclu- 
sivity that  ABC  may  have  over  NBC  does  not  apply  to  pay-cable 77 

Not  only  does  the  6-month  upfront  warehousing  provision  have  a  chilling 
effect  on  pay-cable,  but  the  network  practices  also  restrict  the  availability 
of  feature  films  far  beyond  the  FCC's  rules 77 

In  response  to  a  question,  Mr.  Weisberg  discusses  siphoning  and  concludes 
that  there  is  no  possibility  of  pay-cable  siphoning  viewers  from  network 
television    83 

Mr.  Weisberg  elaborates  on  the  problem  of  exclusivity 83 

Mr.  Weisberg  discusses  the  method  used  to  obtain  pictures  for  pay-cable 

and  the  various  contracts  and  their  callback  provisions 84 

In  response  to  a  question  Mr.  Weisberg  indicated  that  even  when  not  obli- 
gated to  by  contract,  his  corporation  has  acceded  in  most  cases  to  film 
company  requests  not  to  play  a  certain  film 84 

Mr.  Weisberg  emphasizes  that  pay-cable  is  a  different  medium  than  net- 
work television 85 

Mr.  Weisberg  discusses  the  exclusivitv  problems  which  occurred  with  "The 

Day  of  the  Dolphin" 86 

Gerald  Hellerman,  special  financial  adviser,  introduces  into  the  record  a 
statement  by  Kenneth  P.  Silverman,  the  president  of  Cinerama  of  Bev- 
erly Hills,  that  lists  20  examples  where  films  have  been  closed  within  the 

■     first  2  years  of  their  theatrical  release 86 

In  response  to  a  question,  Mr.  Weisberg  states  that  complete  exclusivity 
over  pay-cable  is  not  the  problem  it  once  was  but  that  the  networks  are 
asking  for  3,  6,  or  9  months  of  pre-exclusivity  before  they  show  the  movie 
and  this  is  creating  a  squeeze  effect  on  the  pay-cable  system 87 

Mr.  Weisberg  and  Mr.  Chumbris,  Minority  Chief  Counsel,  discuss  exclu- 
sivity and  whether  or  not  pay-cable  is  really  a  different  medium ^7 

Mr.  Chumbris  inserts  an  exhibit  in  the  record  showing  all  the  areas  where 

pay-cable  is  operating 89 

Statement  of  Jack  Valenti.  president  of  the  Motion  Picture  Association  of 
America    90 


XIV 

Page 

The  Motion  Picture  Association  is  an  association  of  American  producers 
and  distributors  of  motion  pictures.  It  does  not  market  its  members' 
product ;  sales  policies  are  solely  in  the  province  of  each  individual 
member 90 

Motion  picture  producers  and  distributors  are  in  the  business  of  selling 
films  to  every  possible  buyer.  They  look  upon  pay-cable  systems  as  val- 
uable customers  and  hope  that  they  will  expand  and  buy  more  films 90 

The  term  "pay-cable"  is  viewed  by  the  association  as  pejorative ;  "Family 

Choice  Cable"  is  a  more  accurate  discriptive  term  for  this  new  medium 90 

The  FCC  rules  are  artificial  restrictions  on  "Family  Choice  Cable"  which 

prevent  it  from  obtaining  programs 91 

There  is  no  shortage  of  films  other  than  that  which  is  created  by  Govern- 
ment restrictions 91 

The  association's  member  companies  would  welcome  abolition  of  these  FCC 
restrictions 92 

To  solve  copyright  problems,  a  bill  should  be  enacted  which  would  provide 
for  the  payment  of  compensatory  royalties  to  copyright  owners  by  cable 
television 93 

In  response  to  a  question,  Mr.  Valenti  states  that  the  Motion  Picture  Associ- 
ation made  most  of  the  movies  made  for  network  television 92 

Mr.  Valenti  states  that  the  most  effective  way  to  make  initial  programing 

available  is  to  repeal  the  FCC  restrictions 92 

Mr.  Valenti  discusses  possible  abuses  of  power  by  the  networks 92 

Mr.  Bill  Self,  former  president  of  20th  Century  Fox,  recounts  his  experience 
with  restrictions  imposed  on  pay-cable 94 

Mr.  Ed  Bleier  of  Warner  Brothers  discusses  his  experience  with  exclusivity 
and  pay-cable 94 

Senator  Hart  reminds  the  witnesses  that  the  Committee  does  not  have 
jurisdiction  over  the  FCC  but  it  does  deal  with  copyright  matters  and 
conditions  attached  to  agreements  between  producers,  networks,  and 
cable   television 95 

Mr.  Ben  Begun  of  Columbia  Pictures  recounts  his  experiences  with  exclu- 
sivity and  pay-cable 95 

Mr.  Peter  W.  Kuyper,  vice  president  of  Paramount  Pictures  Corp.,  discusses 
his  experiences  with  exclusivity  and  pay-cable 96 

Mr.  Herbert  Stern,  vice  president  of  Universal  Studios-MCA  discusses  his 
experiences  with  exclusivity  and  pay-cable  and  comments  that  the  prob- 
lem, as  his  corporation  sees  it,  is  one  of  the  power  of  the  networks.  He 
further  stated  that  the  networks  have  the  power  to  compel  motion  picture 
producers  to  make  the  sale  with  whatever  exclusivity  demands  they 
make 97 

Mr.  Gerald  Phillips  of  United  Artists  comments  on  his  experiences  with 
pay-cable  and  exclusivity  provisions.  He  stated  that  when  discussing 
availability  with  pay-cable  companies  he  must  take  into  consideration 
two  factors  :  the  FCC  rule  and  provisions  in  network  contracts 97 

In  response  to  a  question.  Mr.  Bleier  stated  that  the  network  market  is  a 
tightly  circumscribed  one  and  that  the  networks  have  reduced  the  num- 
ber of  prime  time  hours  allocated  to  movies,  both  theatrical  and  made-for- 
television,  for  next  fall 98 

Mr.  Self  comments  that  his  own  experience  is  that  there  is  some  time  that 
the  cable  industry  can  play  the  pictures  and  that  in  most  cases  it  is  quite 
a  considerable  time 100 

Mr.  O'Leary  states  that  they  are  not  really  talking  about  an  absolute  exclu- 
sion of  these  features  but  rather  about  a  short  period  of  possible  exploi- 
tation         100 

Mr.  Stern  defines  the  terms  contract  date,  availability  day  and  broadcast 
day 101 

Mr.  Stern  defines  the  term  release  date  and  compares  it  with  the  contract 
date 102 

Mr.  Phillips  discusses  the  release  pattern  of  pictures  and  how  that  effects 

when  the  picture  can  be  licensed  to  pay-cable 102 

Mr.  Begun  states  that  the  FCC  rule  which  makes  films  available  to  pay- 
cable  if  they  are  10  years  old  and  have  not  been  broadcast  in  the  pay- 
cable  operators'  market  during  the  past  3  years  will  make  some  films 
available  but  this  will  vary  according  to  the  market 103 
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Mr   Bleier  discusses  the  10-year  rule  and  concludes  that  it  is  gibberish  as 

it  pertains  to  the  availability  of  pictures  for  pay-cable  since  the  only 

kinds  of  pictures  which  are  likely  to  be  around  after  10  years  are  either 

terrible  ones  or  wonderful  ones  and  the  wonderful  ones  would  not  be 

available ~       104 

Mr.  Bleier  states  that  the  most  important  items  of  negotiation  when  sell- 
ing a  feature  film  to  a  network  are  price,  the  different  individual  pic- 
tures the  network  chooses  to  license,  the  length  of  time  they  want  to  run 
it  for,  the  number  of  runs  they  want  to  make  and  the  payment  terms. 

The  pay-cable  market  is  very  low  on  the  list  of  priorities 105 

Mr.  Bleier  states  that  the  issue  is  not  whether  pay-cable  can  get  certain 

pictures  now  but  rather  can  they  continue  to  get  pictures  as  they  grow-       106 
In  response  to  a  question  by  Mr.  Chumbris  asking  where  pay-cable  gets 
pictures  that  justify  the  money  a  subscriber  pays,  Mr.  Bleier  responded 
that  that  was  up  to  the  subscriber  and  that  the  real  answer  to  the  ques- 
tion is  shouldn't  pay-cable  have  the  fullest  possible  inventory 107 

Mr.  Bleier  states  that  there  are  three  restrictive  forces  on  the  market- 
place :  network  desires  for  exclusivity,  FCC  rules  and  the  absense  of  a 
big  enough   marketplace 108 

Mr.  Chumbris  asks,  assuming  that  the  FCC  rules  are  going  to  stand,  how 
can  the  four  industries  involved,  the  motion  picture  producers  and  ex- 
hibitors, the  pay-cable  and  CATV.  the  networks  and  the  individual  tele- 
vision stations,  best  cope  with  these  problems 10S 

Mr.  Stern  suggests  that  the  solution  to  Mr.  Chumbris'  question  is  to  bar 
exclusivity  either  by  the  networks  against  pay-cable  or  by  pay-cable 
against  the  networks 108 

Since  pay-cable  cannot  pay  the  producers  as  much  for  movies  as  network 
TV,  Mr.  Stern  states  that  it  is  not  very  likely  that  the  producers  are  go- 
ing to  demand  the  right  to  put  the  picture  on  pay-cable  or  not  sell  to  the 
networks 109 

Mr.  Kuyper  states  that  there  should  be  no  rules  governing  exclusivity 
since  it  is  an  important  part  of  the  market  and  the  producers  need  to 
be  able  to  sell  exclusivity  to  their  customers 100 

Mr.  Chumbris  reads  from  his  opening  statement 109 

Mr.  Bleier  states  that  since  his  company  negotiates  with  the  three  networks 
over  series  programing,  they  try  to  be  helpful  to  the  networks  in  movie 
contracts  as  well 111 

Mr.  Begun  discusses  the  length  of  time  pictures  are  available  to  pay- 
cable    112 

Mr  Kuyper  states  that  there  is  no  inherent  right  of  pay-cable  to  have  a 
picture  available  for  a  specific  amount  of  time  and  that  there  should  be 
no  such  right 113 

Mr.  Stern  discusses  siphoning  and  concludes  that  it  is  a  meaningless  term 

since  there  is  an  unlimited  source  of  material  for  pay-cable 113 

Mr.  Valenti  states  that  there  may  be  a  siphoning  problem  somewhere  in 

the  distant  future  but  the  problem  doesn't  exist  now 114 

Mr.  Valenti  states  that  a  picture  which  is  shown  in  theatres  still  can  have 
excellent  ratings  on  television  and  that  this  would  be  true  for  cable  tele- 
vision as  well.  There  is  no  siphoning  problem 115 

Mr.  Phillips  makes  the  point  that  sports  must  be  considered  differently 

from  motion  pictures 116 

Mr.  Phillips  states  that  networks  are  buying  fewer  films  and  that  there 

should  be  an  outlet  for  these  films  such  as  pay-cable . ,_       116 

In  response  to  a  question,  Mr.  Stern  indicated  that  the  administrative 
burdens  of  the  FCC  rules  fall  on  the  distributor  since  it  is  up  to  the 
distributor  to  know  whether  or  not  he  has  a  film  available 117 

Mr.  Phillips  comments  that  it  is  very  impractical  to  try  to  sell  films  older 
than  10  years  due  to  the  FCC  rules 117 

In  response  to  a  question.  Mr.  Phillips  discusses  the  importance  of  an  ex- 
clusivity provision  in  a  motion  picture  contract 117 

Statement  of  Dennis  B.  McAlpine  of  Tucker.  Anthony  and  R.  L.  Day US 

Mr.  McAlpine  is  responsible  for  assessing  the  investment  outlook  of  the 
•cable  television  industry  for  Tucker.  Anthony  and  R.  L.  Day,  a  New  York 
brokerage   firm 118 
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The  subjects  of  this  statement  will  be  the  current  state  of  the  cable  televi- 
sion industry  and  the  possible  impact  of  cable  television  on  the  broad- 
casting industry 118 

Cable  television  is  a  very  small  industry ;  the  nine  largest  publicly-held 
cable  television  companies  had  total  revenues  that  were  less  than  ten 
percent  of  the  revenues  generated  by  the  eight  largest  broadcasting  com- 
panies          118 

The  long-term  debt  of  the  cable  television  companies  was  almost  as  much 

as  the  much  larger  broadcasting  industry 118 

A  major  obstacle  to  raising  capital  for  the  cable  companies  has  been  the 
relatively  low  return  on  investment ;  however,  this  may  be  helped  by  pay- 
cable    119 

Pay-cable  will  help  the  cable  television  return  on  investment  by  increasing 
the  revenues  derived  per  subscriber  and  attracting  viewers  who  would 
not  become  subscribers  if  only  the  basic  cable  television  service  were 
available 119 

In  order  to  attract  investment  capital  that  will  be  needed  to  sustain  the 
growth  of  the  industry  and  to  bring  it  to  a  larger  market,  cable  television 
must  increase  its  return  on  capital 119 

The  impact  of  pay-cable  on  the  broadcasting  industry  may  be  felt  in  two 
areas:  (1)  a  fragmentation  of  the  television  audience  could  mean  less 
viewers  delivered  to  the  advertiser  and  (2)  the  loss  of  programing  to  pay- 
cable  due  to  that  industry's  ability  to  outbid  the  broadcasters  for  the 
product  119 

There  is  not  much  cause  for  alarm  concerning  thp  loss  of  programing  to 
pay-cable.  Pay-cable  would  probably  simply  become  ah  intermediate 
step  for  film  in  its  current  path  from  general  theatrical  release  to  net- 
work showing 120 

There  is  a  potential  problem  in  the  possible  outbidding  by  pay-TV  for  spe- 
cial sporting  events  such  as  the  World  Series,  but  the  existing  FCC 
rules  would  prevent  that 120 

Pay-cable  could  act  as  a  supplement  tv  over-the-air  television  by  carrying 
regular  season  games  that  are  not  normally  shown  on  over-the-air 
television    120 

It  might  be  a  good  idea  to  allow  the  networks  to  participate  and  invest  in 
cable  television.  This  would  give  cable  television  the  benefit  of  their  ex- 
perience and  would  not  leave  broadcasters  out  in  the  cold  if  the  worst 
they  .say  might  happen  does  occur 120 

Responding  to  a  question,  Mr.  McAlpine  states  that  it  would  not  work  to 
sell  equity  in  most  of  the  cable  companies  at  this  time  and  that  the  debt 
market  is  extremely  tight  and  in  many  cases  it  is  simply  impossible  to 
raise  debt  financing  or  refinancing 121 

In  response  to  a  question.  Mr.  McAlpine  states  that  he  would  not  recom- 
mend that  investors  get  out  of  network  securities  due  to  the  possible 
impact  of  pay-cable  since  that  impact  will  be  minimal  for  many  years  to 
come    121 

Statement  of  Vincent  T.  Wasilewski,  President  of  the  National  Association 

of    Broadcasters 137 

The  National  Association  of  Broadcasters  is  a  trade  association  whose 
membership  includes  4,064  radio  stations,  539  television  stations  and  all 
the  nationwide  radio  and  television  networks 137 

NAB's  main  concern  is  to  insure  that  the  American  people  are  not  forced 

to  pay  for  those  programs  they  now  enjoy  via  conventional  television 137 

The  NAB  believes  that  the  siphoning  of  programs  from  free  broadcast  to 
pay-cable  would  be  harmful  to  the  public  in  three  respects  :  (1)  Some  at- 
tractions now  available  without  charge  to  the  general  public  via  broad- 
cast television  would  be  available  only  at  a  charge  to  the  much  smaller 
number  of  pay-cable  subscribers,  (2)  these  programs  would  not  be  avail- 
able at  all  to  the  millions  of  poor  people  who  could  not  afford  to  subscribe 
to  a  cable  service,  and  (3)  people  who  live  in  rural  areas  will  not  be 
likely  to  get  cable  connections  in  their  homes  and  will  be  forever  denied 
the  programs  siphoned  away  from  free  television 137 

The  National  Cable  Television  Association  has  attempted  to  force  total  de- 
letion of  the  FCC's  antisiphoning  rules  and  they  would  have  no  reason 
to  do  this  if  they  did  not  intend  to  siphon 137 
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The  XAB  welcomes  competition  but  as  long  as  cable  chooses  to  use  tele- 
vision as  the  foundation  of  its  operation,  it  cannot  realistically  speak  of 
free  and  open  competition 138 

Pay-cable  is  not  just  an  infant  industry  that  poses  no  threat.  The  recently 
announced  plans  to  distribute  the  Home  Box  Office  pay-cable  system  via 
satellite  will  provide  a  nationwide  pay  system  and  greatly  increase  the 
number  of  pay-cable  homes 138 

Pay-cable  will  only  be  available  to  an  affluent,  urban,  and  suburban  minor- 
ity     

<  >rganizations  which  have  recognized  the  dangers  of  siphoning  are  listed 139 

Pay-cable  is  not  an  independent  medium  which  should  be  free  of  all  siphon- 
ing restrictions:  rather,  it  is  a  medium  built  on  the  free  television  pro- 
graming which  the  public  appreciates  and  expects 139 

In  response  to  a  question,  Mr.  Wasilewski  indicates  that  a  little  less  than 
50  percent  of  the  support  of  the  XAB  comes  from  television,  both  indi- 
vidual and  network 140 

Mr.  Wasilewski  states  that  the  average  commercial  television  station  gets 

only  about  2  cents  for  each  hour  that  a  household  watches  television 140 

Mr.  Wasilewski  and  Senator  Hart  discuss  the  cost  that  is  added  on  to 
car  prices  to  cover  the  advertising  on  "free"  television  and  agree  that 
such  television  is  not  really  free 14(1 

In  response  to  a  question  Mr.  Wasilewski  states  that  there  is  nothing 
sacrosanct  about  network  television  but  that  the  issue  is  one  of  economic 
pressures  and  which  side  the  public  interest  is  on 141 

Mr.  O'Leary  and  Mr.  Wasilewski  discuss  exclusivity  provisions  and  Mr. 
Wasilewski  concludes  that  reasonable  exclusivity  provisions  could  be  in 
the  public  interest 142 

Mr.  O'Leary  and  Mr.  Wasilewski  discuss  the  possibility  of  siphoning  and 
Mr.  Wasilewski  states  that  the  Super  Bowl  could  very  likely  be  shown 
only  on  pay-cable  and  that  fewer  people  would  probably  see  it  then 113 

Mr.  Wasilewski  reaffirms  his  statement  that  pay-cable  entrepreneurs  are 
relying  on  the  investment  of  the  public  in  television  sets  which  were 
bought  with  the  intent  of  receiving  programs  without  charge 143 

Mr.  Chumbris  suggests  that  the  consumer  who  watches  pay-cable  will  also 
be  paying  for  the  advertisement  of  products  on  network  television  when 
he  buys  tho.se  products ^ 144 

Mr.  Wasilewski  comments  on  the  fact  that  the  percentage  of  the  gross  na- 
tional product  that  was  expended  on  advertising  was  about  the  same 
before  television  as  it  is  now 144 

In  response  to  a  question,  Mr.  Wasilewski  states  that  the  XAB  would  not 
support  a  requirement  that  commercial  television  show  the  same  number 
of  movies  that  they  showed  in  1974 144 

Responding  to  another  question,  Mr.  Wasilewski  states  that  he  would  sup- 
port expanded  programing  so  that  the  public  would  have  more  choice 
but  that  this  should  not  be  done  at  the  expense  of  the  majority  who 
enjoy  what   they   now   see 145 

Me.  Wasilewski  states  that  the  XAB  spent  about  $500,000  last  year  on  the 
anti-pay-cable    effort 146 

Mr.  Wasilewski  clarifies  a  previous  statement  and  states  that  it  is  not  ille- 
gal for  the  cable  operator  to  carry  programs  without  paying  anyone  but 
that  it  seems  to  him  to  be  a  type  of  unfair  competition 146 

In  response  to  a  question,  Mr.  Wasilewski  states  that  a  study  done  by  a 
croup  called  Complan  estimated  that  if  would  cost  around  $230  billion 
for  nationwide  wiring  and  that  this  figure  has  probably  gone  up  with 
inflation 146 

Senator  Hart  recessed  the  hearings 147 

JULY  8.  1975 

Statement  of  Arthur  R.  Taylor,  president,  CBS,  Inc 149 

The  subject  of  these  hearings — the  exhibition  of  motion  pictures  on  net- 
work television  and  pay-cable — raises  important  issues  involving  two 
maior  national  polices  fashioned  by  Conerre^s  :  The  Communications  Act 
policy  to  make  available  to  all  the  people  of  the  United  States  rapid, 
efficient,  nationwide  radio  communications  service  and  the  policy  found 
in  the  antitrust  laws  to  prohibit  unreasonable  restraints  of  trade 149 
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The  basic  question  here  is  whether  the  present  system  of  mass  communica- 
tions best  serves  all  the  people  while  operating  within  the  antitrust 
laws  and  Mr.  Taylor  stated  that  the  answer  to  this  question  is  yes 149 

Tampering  with  this  established  system  on  behalf  of  a  special  interest 
group,  the  pay-cable  industry,  would  be  detrimental  to  the  public 
interest  149 

The  allegation  made  by  the  pay-cable  industry  that  CBS  and  other  net- 
works in  1966  and  thereafter  improperly  influenced  the  FCC  to  impose 
arbitrary  and  restrictive  antisiphoning  rules  on  pay-cable  is  false__l 150 

CBS  was  concerned  about  the  unfair  competition  presented  by  cable  tele- 
vision since  it  operates  outside  the  copyright  structure 150 

The  FCC  knew  of  the  tremendous  potential  revenue  available  to  pay-cable 
to  outbid  free  television  and  President  Nixon's  Cabinet  Committee  on 
Cable  Communications  recognized  the  necessity  for  antisiphoning  rules 150 

The  charge  made  that  the  cable  consensus  agreement  was  forced  upon 
cable  television  to  help  broadcasting  is  also  false.  CBS  opposed  the 
agreement    150 

Cable  television  also  claims  that  it  will  provide  special  programing  such 
as  special  consumer  information  channels,  foreign  language  programing 
et  cetera,  but  has  done  very  little  of  this  after  20  years  of  operation 150 

Pay-cable  is  really  interested  in  skimming  off  the  most  popular  portion  of 

free  television's  programing  and  selling  it  to  a  privileged  few 151 

Pay-cable  may  be  able  to  outbid  a  network  for  a  movie  within  five  years 151 

Pay-cable  is  an  aggressively  expanding  industry  which  will  control  awe- 
some economic  power  in  a  very  few  years 151 

Even  now  the  leverage  that  pay-cable  has  in  comparison  to  free  television 
is  awesome  due  to  the  tremendous  disparity  in  revenue  that  can  be  gen- 
erated for  an  attractive  program  offering  on  pay-cable 152 

It  is  not  the  network  television  contracts  for  movies  which  have  rendered 
the  three  year  initial  period  for  the  pay  cable  exploitation  of  motion 
pictures  inadequate.  Rather  the  major  impediment  to  pay-cable's  use  of 
movies  is  the  motion  picture  companies 152 

The  charge  that  pay-cable  does  not  get  an  adequate  supply  of  movies  be- 
cause of  network  procurement  and  exclusivity  practices  is  also  false 152 

The  exclusivity  that  CBS  seeks  is  against  competing  home  television  ex- 
hibition by  pay-cable  during  the  period  which  CBS  has  broadcast  rights 152 

CBS  does  not  purchase  movies  which  it  does  not  intend  to  use.  In  that  rare 
case  where  a  purchased  movie  was  not  used,  the  reason  was  that  the 
picture  was  unsuitable  from  the  standpoint  of  taste 153 

When  pay-cable  acquires  the  rights  to  a  movie  or  a  football  game,  the 

audience  is  restricted  to  those  very  few  who  have  access  to  pay-cable 153 

There  is  in  reality  no  cost  at  all  to  the  customer  from  free  television  due  to 
the  price  of  advertising  since  if  there  were  no  television  the  advertising 
dollar  would  spent  on  other  forms  of  selling.  Effective  selling  actually 
decreases  costs  by  creating  mass  markets  and  demand ^ 153 

Pay-cable  wants  to  move  in  and  take  over  the  programing  which  free  tele- 
vision produces  at  such  an  enormous  cost  and  sell  it  to  a  select  few.  This 
is  not  competition  in  the  public  interest 153 

Pay-cable  is  not  a  new  technology  or  an  independent  medium  since  it  is 
almost,  completely  reliant  upon  the  broadcasting  industry  for  its  product. 
It  is  rather  a  parasitic  medium 153 

Pay-cable  exists  only  because  millions  of  Americans  have  spent  hundreds 
of  dollars  each  to  buy  television  receivers  on  the  premise  that  program- 
ing would  be  free.  There  would  be  no  cable  industry  without  this  eco- 
nomic base 154 

CBS  has  no  fear  of  fair  and  genuine  marketplace  competition  but  genuine 

rivals  compete  with  their  own  attractions,  not  siphoning  off  those  of  CBS_       154 

Pay-cable  can  never  reach  as  many  homes  as  free  television  due  to  the 
monumental  capital  costs  of  wiring  the  nation 154 

Attractions  that  pay-cable  are  able  to  bid  away  from  free  television  will 

be  denied  to  the  poor  and  those  in  rural  areas 154 

The  effect  of  massive  siphoning  could  be  to  give  free  television  much  less 
money  to  spend  on  the  more  expensive  but  less  profitable  types  of  pro- 
graming such  as  coverage  of  the  imneachment  hearings 154 
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The  news  and  entertainment  that  American  receive  free  in  their  homes 
go  a  long  way  toward  lifting  the  nation's  morale  in  a  time  of  economic 
gloom 155 

The  encroachment  of  pay-cable  into  any  area  of  programing  now  supplied 
by  free  television  can  only  mean  that  consumers  will  be  paying  for  some- 
thing which  they  now  receive  free 155 

In  response  to  a  question,  Mr.  Taylor  indicated  that  cable  television  can 

show  feature  films  for  the  first  few  years  after  the  release  of  the  film 155 

Senator  Abourezk  states  that  if  there  is  an  exclusive  contract  between  the 
network  and  the  movie  industry,  pay-cable  cannot  show  it  between 
3  and  10  years 155 

Mr.  Taylor  comments  that  the  motion  pictures  belong  to  the  motion  pic- 
ture companies  and  that  they  decide  when  to  negotiate  and  exclusivity 
is  one  of  the  things  they  have  to  sell 156 

Senator  Abourezk  and  Mr.  Taylor  agree  that  pay-cable  is  asking  that  exclu- 
sive contracts  be  forbidden,  that  is  that  they  have  the  right  to  show 
films  at  the  same  time  that  commercial  television  is  showing  them 156 

Mr.  Taylor  states  that  if  the  pay  cable  people  wish  to  diminish  exclusivity 
in  the  3-  to  10-year  period,  they  ought  to  support  a  change  so  that  when 
motion  pictures  are  available  to  pay-cable  they  would  also  be  available 
to  free  television 156 

Mr.  Taylor  indicates  that  he  would  support  total  termination  of  exclusivity-       157 

Mr.  Taylor  states  that  the  motion  picture  industry  is  supportive  of  pay- 
cable  interests  and  that  the  networks  do  not  have  a  strong  negotiating 
position  with  them 157 

Senator  Abourezk  states  that  he  would  support  total  termination  of  ex- 
clusivity since  it  would  give  people  a  choice  of  whether  they  wanted  to 
pay  money  to  watch  a  movie  without  commerical  interruptions  or  to 
watch  it  without  paying  until  they  buy  under-arm  deodorant 158 

Mr.  Taylor  states  that  pay-cable  simply  wants  to  skim  off  the  primary 
attractions  which  enable  commercial  television  to  present  other  pro- 
grams which  are  in  the  public  interest 158 

Mr.  Chumbris  quotes  from  previous  testimony 158 

Mr.  Taylor  uses  an  analogy  to  a  coal  mine  to  indicate  that  a  contract  for 

a  movie  is  worth  much  less  without  exclusivity  than  with  it 159 

Mr.  Chumbris  states  that  Mr.  Valenti's  testimony  indicated  that  the  motion 
picture  industry  would  prefer  to  deal  with  pay-cable  after  their  movie- 
houses  get  through  with  the  pictures  and  then  after  that  to  deal  with 
free  television 159 

Mr.  Taylor  comments  that  pay  cable  people  are  able  to  say  they  are  not 
for  exclusivity  because  the  motion  picture  companies  do  not  offer  those 
pictures  to  free  television  until  after  they  finish  the  pay-cable  run 159 

Mr.  Taylor  clarifies  his  previous  statements.  He  did  not  mean  he  would 
support  a  position  where  there  is  no  FCC  rule  and  no  exclusivity  ;  rather, 
he  meant  that  if  one  argues  that  there  ought  to  be  no  exclusivity  in  a 
3-  to  10-year  period,  then  there  should  be  no  exclusivity  in  a  1-  to  3-year 
period    160 

In  response  to  a  question,  Mr.  Taylor  states  that  if  CBS  licenses  a  film 
for  a  period  of  2  years  and  two  runs,  it  will  ask  for  exclusivity  during 
that  2-year  period 160 

Mr.  Taylor  comments  that  if  the  film  is  made  available  to  the  network  in 
the  1-  to  3-year  period,  the  network  will  ask  for  a  90-day  period  prior 
to  the  date  at  which  the  picture  is  going  to  be  shown 1 160 

In  response  to  a  question,  Mr.  Taylor  states  that  cable  television  is  barred 
by  either  the  FCC  rule  or  by  contractural  provision  in  the  3-  to  10-year 
period  and  that  this  is  quite  appropriate  for  a  parasitic  industry 161 

In  further  response,  Mr.  Taylor  indicates  that  the  average  10-year  rule  will 
loosen  up  many  films 161 

Mr.  Taylor  states  that  currently  pay-cable  does  not  bother  the  networks 
but  that  it  is  like  a  small  malignant  tumor  and  the  potential  danger  to 
free  television  is  very  great- 161 

Mr.  ( t'Leary  requests  clarification  of  Mr.  Taylor's  quote  of  President  Nixon's 
Cabinet  Committee  on  cable  television.  Mr.  Taylor  agreed  that  this  com- 
mittee was  talking  about  siphoning  restrictions  in  a  period  of 
transition   162 
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Mr.  O'Leary  and  Mr.  Taylor  discuss  Mr.  Taylor's  statement  that  cable 
television  is  accepted  by  the  networks  as  a  medium  providing  new  and 
diverse  programing  supplementary  to  that  provided  by  free  television___       162 

Mr.  O'Leary  stated  that  if  cable  television  needs  some  programing  with 
mass  appeal  in  order  to  induce  some  people  to  sign  up  in  the  first  place, 
it  would  need  feature  films  and  sports.  Mr.  Taylor  replied  that  the  only 
thing  that  makes  people  sign  up  in  the  first  place  is  the  network  pro- 
graming seen  on  cable  television 163 

Mr.  Taylor  discusses  the  differences  between  cable  television  and  pay  cable 

television    163 

In  response  to  a  question,  Mr.  Taylor  indicates  that  cable  television  could 
not  afford  to  create  their  own  programs.  Network  programing  is  the  eco- 
nomic   base 164 

Mr.  O'Leary  comments  that  the  Cabinet  Committee  and  other  independent 
commissions  on  cable  television  have  all  put  sports  in  a  separate  cate- 
gory         164 

Mr.  Taylor  comments  that  pay  cable  has  a  great  deal  of  product  available. 
He  also  observed  that  the  reason  pay  cable  does  not  push  for  sports 
shows  such  as  the  Super  Bowl  is  that  this  would  be  unwise  politically 165 

Mr.  Chumbris  questions  Mr.  Taylor  about  negotiations  between  networks 
and  motion  picture  producers  concerning  exclusivity 165 

Mr.  Taylor  replies  that  in  every  negotiation  between  the  motion  picture 
producers  and  the  networks,  the  issue  of  decreasing  exclusivity  is  one 
of  the  major  points  discussed 166 

Mr.  Taylor  states  that  within  five  years  the  networks  will  not  be  able  to 

bid  as  much  as  the  pay  cable  interests 166 

Mr.  Chumbris  summarizes  some  previous  testimony  and  states  that  there 
are  indications  that  pay  cable  has  been  able  to  get  movies  shortly  after 
their  original  release 166 

Mr.  Hellerman  shows  Mr.  Taylor  a  brochure  put  out  by  the  National 
Cable  Television  Association  which  documents  a  network  telecast  of  a 
theatrical  film  as  monitored  on  a  local  station.  It  showed  that  over  22 
minutes  of  the  original  film  were  deleted  and  53  commercials  or  other 
interruptions  added.  Mr.  Hellerman  asked  Mr.  Taylor  if  the  public  is 
willing  to  pay  to  see  a  movie  without  interruptions  shouldn't  they  be 
able  to? 166 

Mr.  Taylor  agreed  that  the  public  should  be  able  to  see  a  movie  without 
interruptions  but  that  the  total  effect  of  the  country's  communications 
policv  must  be  looked  at  and  that  studies  have  shown  that  the  bulk  of 
television  viewers  are  neutral  on  commercials 166 

Responding  to  a  question  from  Mr.  Hellerman  concerning  the  optimism 
expressed  by  Mr.  Snyder  concerning  network  television.  Mr.  Taylor 
commented  that  such  optimism  rested  on  Mr.  Synder's  faith  in  the  good 
sense  of  Congress 167 

Senator  Abourezk  asked  Mr.  Taylor  whether  non-exclusivity  in  showing 
movies  would  destroy  commercial  television  and  Mr.  Taylor  replied  that 
it  would  diminish  it  but  that  the  long  term  effect  could  be  destruction 167 

Senator  Abourezk  did  not  feel  that  Mr.  Taylor  adequately  responded  to 
his  question  and  quoted  from  the  remarks  made  by  Donald  Baker, 
Deputy  Assistant  Attorney  General  of  the  Antitrust  Division 168 

Mr.  Raker's  remarks  concerned  whether  the  ice  manufacturers  in  1024 
were  concerned  with  the  threat  posed  by  the  infant  electric  refrigerator 
industry.  They  could  have  argued  that  ice  was  essential  to  consumers  and 
to  farm  families  beyond  the  electric  lines  and  poor  families  who  could 
not  afford  electric  refrigerators 16S 

Senator  Abourezk  concluded  that  the  fears  network  television  is  attempting 
to  stress  do  not  have  much  basis  since  sports  would  not  be  put  on  closed 
television  and  that  the  effort  to  keep  pay-cable  from  getting  first  run 
movies  for  any  substantial  period  of  time  is  an  effort  to  keep  that  in- 
dustry from  getting  off  the  ground  at  all 169 

Mr.  Taylor  disagrees  with  Senator  Abourezk's  statements  and  commented 
that  the  analogy  was  incorrect  since  the  situation  with  pay-cable  is  that 
of  a  piggyback,  parasitic  problem 169 

In  resnonse  to  a  question  by  Senator  Abourezk.  Mr.  TavlorTfTtecf  that  he 
used  the  term  parasitic  since  pav-eable  would  not  exist  were  it  not  for 
commercial  programing iqq 
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Mr.  Taylor  disagreed  with  the  idea  that  commercial  television  was  para- 
sitic since  it  would  not  exist  were  it  not  for  its  use  of  the  public  airwaves 
and  stated  that  he  believed  that  he  serviced  the  public 169 

In  response  to  a  question  from  Mr.  Hellerman,  Mr.  Taylor  explained  that 
the  CBS  paid  television  committee  is  an  internal  committee  established 
2 \  -2  years  ago  which  considers  the  policy  questions  having  to  do  with  the 
pay-cable    industry 169 

Responding  to  another  question,  Mr.  Taylor  stated  that  CBS  made  a  con- 
tribution of  $100,000  to  the  NAB  special  committee  on  pay-cable  and 
that  he  did  not  know  what  the  pay-cable  booklet  published  by  CBS  cost__       170 

Mr.  Hellerman  asks  Mr.  Taylor  for  comments  on  his  statement  that  unless 
pay-cable  grows,  the  public  will  only  be  offered  programs  which  will 
appeal  to  the  largest  audience  possible 170 

Mr.  Taylor  comments  that  a  large  number  of  Americans  are  watching  net- 
work television  with  a  great  deal  of  satisfaction  and  that  he  would  sup- 
port the  idea  of  pay-cable  making  ballet  or  opera  available 170 

Mr.  Hellerman  questions  Mr.  Taylor  concerning  the  annual  revenues  of 
CBS  and  Mr.  Taylor  responded  that  one  must  look  to  the  future  po- 
tential         171 

Mr.  Hellerman  asks  Mr.  Taylor  about  the  groups  that  support  pay-cable 
and  Mr.  Taylor  responded  that  many  substantial  organizations  are  on 
both  sides  of  the  issue 171 

In  response  to  a  question  by  Mr.  Jones,  Mr.  Taylor  responded  that  there 
was.  in  his  opinion,  a  place  for  the  pay-cable  industry  and  that  this 
would  include  programs  on  opera  and  ballet.  Pay-cable  should  bring  pro- 
rams  such  as  these  that  millions  of  Americans  want  to  see  them  but  that 
the  area  of  mass  entertainment  should  be  left  to  the  networks  since  they 
would  better  serve  the  public  interest 171 

Mr.  Taylor  comments  that  free  competition  can  exist  but  it  cannot  exist 
as  long  as  the  basic  entree  of  the  pay-cable  industry  is  the  product  of 
network  television 

Mr.  Taylor  explains  his  statement  that  pay-cable  television  has  tremendous 

economic  power  using  an  analogy  to  selling  pencils 172 

Mr.  Taylor  and  Mr.  Jones  discuss  advertising  on  television  and  Mr.  Taylor 
states  that  the  price  of  advertising  is  simply  based  upon  the  audience 
reached  and  if  that  audience  diminishes,  the  prices  charged  to  the  ad- 
vertiser will  go  dowm 173 

Statement  of  Everett  H.  Erlick.  Senior  Vice  President  and  General  Counsel, 

American  Broadcasting  Companies,  tnc ISO 

ABC  is  described  and  pay-cable  is  described  as  being  of  concern  to  ABC 

ported,  free  television ISO 

due  to  its  potential  effect  upon  the  existing  system  of  advertiser-sup- 

Four  basic  points  concerning  pay-cable  and  network  television  are  made : 

(1)  free  television  programs  are  viewed  in  97  percent  of  American  homes, 

(2)  free  television  and  pay-cable  do  not  compete  with  each  other  in  the 
traditional  sense  since  cable  is  a  subsidized  medium  wholly  dependent 
on  the  carriage  of  television  broadcast  signals,  (3)  unlike  free  television, 
cable  service  is  limited  to  chosen  areas  and,  even  within  those  areas,  to 
those  able  to  pay,  and  (4)  pay-cable  has  a  place  in  the  national  com- 
munications system  so  long  as  it  does  not  undermine  the  service  which 

the  public  presently  receives  without  extra  charge 180 

ABC  is  in  agreement  with  much  of  the  FCC's  regulatory  program  but  has 
disagreed  with  some  aspects  of  it,  most  recently  the  new  feature  film 

rules  adopted  last  April 181 

There  are  several  ways  in  which  pay-cable,  if  not  effectively  regulated,  has 
the  potential  to  deprive  the  American  public  of  its  present  program  serv- 
ice :  for  example,  the  more  popular  motion  picture  might  never  reach 
free  television  since  producers  could  continue  also  most  indefinitely  to 

exploit  them  on  a  pay-cable  basis 181 

Pay-cable  may  shortly  become  a  more  important  customer  for  feature 

firms  than  the  free  networks 1S1 
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Multiple  pay-cable  exposures  of  motion  pictures,  over  an  extended  period, 
may  so  reduce  their  attractiveness  that  they  will  no  longer  be  desirable 
network  programing 181 

Rapid  growth  is  expected  in  pay-cable  due  to  the  predicted  satellite  capac- 
ity to  interconnect  pay-cable  operations  through  the  country 181 

Approximately  half  of  the  Nation's  homes  could  be  wired  and  converted 
to  pay-cable  capacity  for  about  $10  billion,  while  it  would  take  approxi- 
mately $250  billion  to  wire  the  other  half  of  the  Nation 182 

The  crucial  point  is  that  the  time  to  set  the  regulatory  ground  rules  and 
business  patterns  is  before  pay  cable  reaches  the  point  where  it  does 
threaten  the  public's  access  to  free  television 182 

The  exclusivity  provisions  concerning  pay  cable  in  network  licensing 
agreements  for  feature  motion  pictures  are  discussed  and  ABC's  policies 
described  as  designed  to  give  them  reasonable  exclusivity  for  the  films 
which  they  are  exhibiting  while  not  interfering  unreasonably  with  the 
motion  picture  producers'  opportunity  to  sell  their  product  to  cable 
television    182 

The  earliest  possible  presentation  of  high  quality  motion  pictures  is  ob- 
viously in  the  public  interest  and  ABC  will  continue  to  try  to  obtain  and 
broadcast  these  features  at  an  early  date 183 

Pay  cable  already  has  access  to  abundant  product 183 

Anticipated  satellite  interconnection  is  a  very  important  development  since 
it  will  spur  pay  cable  growth  and  the  length  of  time  that  pay  cable 
should  require  to  distribute  features  will  be  relatively  short 183 

The  decline  in  the  number  of  movies  on  free  television  is  a  result  of  a 

shortage  of  films  suitable  for  television 1S3 

Pay  cable  entrepreneurs  fail  to  satisfy  the  public  interest  standard  of  the 

Communications    Act 184 

ABC  believes  that  it  is  most  desirable  for  the  Congress  to  take  a  direct 
interest  in  the  important  public  policy  issues  of  how  cable  television  and 
pay  cable  develop 184 

In  response  to  a  question  from  Senator  Abourezk.  Mr.  Erlick  states  that  in 
the  public  interest,  pay-cable  should  be  encouraged  to  present  diverse  and 
innovative  programing  which  is  not  now  available 185 

Mr.  Erlick  states  that  network  television,  unlike  the  pay-cable  entrepre- 
neur, is  licensed  to  serve  the  public  interest 185 

Mr.  Erlick  comments  that  the  commercial  revenue  which  comes  from 
motion  pictures  and  series  gives  network  television  the  ability  to  serve 
the  public  interest  by  producing  news  shows 185 

Senator  Abourezk  comments  that  the  television  networks  each  make  a  huge 
profit  based  on  the  public's  licensing  of  the  public's  airwaves  and  that 
there's  no  such  thing  as  "free  television" 186 

Mr.  Erlick  comments  that  pay  cable  is  a  luxury  item  which  would  only  be 

available  to  a  few  people  who  could  afford  it  in  urban  communities 1S6 

Senator  Abourezk  comments  that  if  the  networks  prevent  cable  television 
from  getting  good  first,  run  movies,  the  opportunity  to  see  these  films 
without  commercial  interruption  is  denied  to  part  of  the  public 186 

Mr.  Erlick  states  that  if  pay  cable  wants  to  compete  for  the  audience  of 
network  television  then  they  should  create  their  own  programing  to 
attract  their  own  audience 186 

In  response  to  a  question  on  the  differing  exclusivity  practices  of  the  net- 
works with  regard  to  inflight  movie  exhibition  and  pay  cable  exhibition, 
Mr.  Erlick  states  that  there  is  a  distinction  between  a  transient  audience 
and  an  inhome  audienc*e  available  for  the  television  screen 187 

Responding  to  another  question  from  Senator  Abourezk,  Mr.  Erlick  states 
that  the  networks  are  not  concerned  about  equal,  fair  competition 187 

Mr.  Erlick  comments  that  he  sees  no  problem  with  the  networks  continuing 
to  negotiate  for  and  to  obtain  reasonable  exclusivity  against  the  use  of 
movies  by  pay-cable 188 

Mr.  Erlick  comments  that  the  two  great  attractions  on  network  television 
are  major  motion  pictures  and  major  sporting  events  and  that  if  the 
audiences  are  fractionalized  by  the  presentation  of  these  same  movies 
simultaneously  on  pay-cable,  network  television  will  not  be  able  to  enjoy 
revenues  which  are  sufficient  to  buy  these  attractions 188 
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Mr.  Erlick  agrees  with  Senator  Abourezk's  statement  that  since,  due  to  pro- 
hibitive costs  more  than  half  the  Nation's  homes  will  never  be  wired 
for  pay  cable,  over  the  air  commercial  television  will  always  have  a 
competitive  edge  over  pay  television 189 

In  response  to  a  question  from  Mr.  Hellerman,  Mr.   Erlick  defines  the 

term  "massive  cycling" 190 

Mr.  Erlick  comments  that,  the  repetition  of  movies  on  pay-cable  prior  to 

their  broadcast  on  network  television  would  decrease  revenues 190 

Mr.  Erlick  states  that  ABC  is  testifying  at  these  hearings  because  they  feel 
that  ultimately  pay-cable  will  represent  a  very  real  and  substantial 
threat  to  the  continuation  of  free  television 191 

Mr.  Erlick  comments  on  the  reduction  of  the  time  pay-cable  was  able  to 

play  motion  pictures  due  to  network  licensing  contracts 191 

Mr.  Erlick  comments  that  the  networks  try  to  show  newer  and  newer  films 

and  that  it  is  in  the  public  interest  to  do  so 192 

Mr.  Erlick  states  that  ABC  cannot  always  acquire  all  the  films  they  desire 
since  the  producers  are  the  distributing  force  and  they  determine  when 
films  will  be  available  to  free  television 192 

Mr.  Erlick  comments  that  in  many  of  the  features  involving  major  stars, 
even  the  producer  is  prohibited  for  a  given  period  of  3  to  5  years  from 
selling  the  picture  to  television 192 

Mr.  Erlick  states  that  ABC  always  tries  to  obtain  6  months  of  exclusivity 

prior  to  the  availability  date 192 

Mr.  Erlick  comments  that  the  6-month  period  of  exclusivity  is  considered 
necessary  to  give  the  network  a  certain  degree  of  flexibility  and  the 
ability  to  plan  and  promote  the  product  and,  if  necessary,  to  substitute 
feature  films  for  unsuccessful  series 193 

In  response  to  a  question,  Mr.  Erlick  states  that  his  five  owned  and  operated 

stations  buy  films  individually 193 

Mr.  Erlick  states  that  these  owned  and  operated  stations  do  insist  on 

exclusivity  during  the  period  of  the  license  but  not  before  or  after 194 

Mr.  Erlick  and  Mr.  Hellerman  discuss  whether  this  exclusivity  impedes 
the  growth  of  a  national  pay-cable  network  offering  simultaneous  trans- 
mission for  affiliated  pay-cable  systems  throughout  the  country 194 

In  response  to  a  question,  Mr.  Erlick  states  that  he  believes  that  15  years 

ago  ABC  began  to  issue  movie  films 194 

Mr.  Erlick  states  that  he  believes  that  people  are  buying  TV  sets  today 
on  the  belief  that  they  will  always  be  able  to  watch  motion  pictures 
free  on  television 194 

Mr.  Hellerman  and  Mr.  Erlick  discuss  the  statement  made  in  previous 
testimony  that  ABC's  political  pressure  from  Congress  forced  the  FCC 
to  halt  the  review  of  pay-cable  restrictions 194 

Statement  of  Robert  T.  Howard,  president  of  NBC  television  network 219 

Mr.  Howard  introduces  himself  and  those  accompanying  him  and  states 
that  the  goal  of  NBC  is  to  provide  the  public  with  a  comprehensive 
diverse  and  balanced  television  service  consisting  of  entertainment, 
sports,  news,  documentaiues,  and  other  informational  programing 219 

Cable  does  have  a  unique  capability  of  adding  to  the  service  provided  by 

free  television  but  NBC  is  opposed  to  siphoning 219 

The  issue  before  this  committee  appears  primarily  to  be  directed  to  the 
question  of  whether  the  television  networks  when  they  buy  the  license 
required  to  show  theatrical  feature  films  on  television,  obtain  unreason- 
able exclusivity  against  other  competing  uses  which  is  not  justified  by 
television 220 

NBC  only  seeks  and  has  been  able  to  obtain  that  degree  of  limited  ex- 
clusivity that  is  reasonably  necessary  to  protect  the  tremendous  invest- 
ment it  makes  in  feature  films 220 

The  record  shows  that  there  is  an  ample  number  of  feature  films  available 
to  pay-cable  and  that  pay-cable  has  ample  time  to  obtain  these  films 
irrespective  of  network  purchases  and  exclusivity  arrangements 220 

The  process  by  which  NBC  obtains  films  is  described 220 

The  competition  for  films  which  are  suitable  for  television  is  intense 221 

Exclusivity  is  discussed  and  described  as  one  of  the  elements  contributing 
to  audience  appeal  and  is  usually  reflected  in  the  price  which  an  exhibitor 
is  willing  to  pay  for  a  license 221 
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NBC   does  not  attempt  to  obtain  exclusivity  to  prevent  pay-cable  from 
using  a  film  until  shortly  before  it  is  actually  available  for  their  use 
and  NBC  does  not  retain  any  exclusivity  once  its  right  to  show  the  film 

have  terminated 222 

The  exclusivity  NBC  attempts  to  obtain  is  the  minimum  exclusivity  that 

is  reasonably  related  to  legitimate  business  interests 222 

Senator  Abourezk  adjourned  the  hearing  for  the  day 223 

JULY  15,  1975 

Statement  of  Donald  I.  Baker,  Deputy  Assistant  Attorney  General,  Anti- 
trust Division,  Accompanied  by  Barry  Grossman,  Attorney,  Depart- 
ment of  Justice 231 

These  hearings  deal  with  some  of  the  important  competitive  issues  con- 
fronting the  cable  television  industry 231 

The  merit  of  specific  allegations  that  have  been  made  concerning  ware- 
housing and  exclusivity  will  not  be  discussed 231 

The  merits  of  the  FCC's  pay-cable  rules  will  also  not  be  discussed 232 

The  policy  views  of  the  Justice  Department  are  not  markedly  different 
from  those  expressed  in  their  last  pay  cable  filing  before  the  Commis- 
sion. A  copy  of  that  filing  is  attached  as  an  appendix  to  the  prepared 

statement  232 

Cable  television,  generally,  and  pay  cable  programing  in  particular,  repre- 
sent two  of  the  major  competitive  issues  which  the  FCC  has  been  deal- 
ing with  for  the  past  10  years 232 

Tlif  broadcast  industry  has  charged  the  cable  television  is  "essentially 

parasitic"  and  '"a  piranha,  tearing  at  the  ilesh  of  broadcasting" 232 

The  cable  industry  has  portrayed  the  broadcast  industry  as  immensely 
rich,  profiting  from  public  franchises  assured  them  by  a  captured  FCC 

and  dedicated  to  limiting  the  public's  viewing  options 232 

Objective  realities  differ  from  the  rhetoric  of  both  groups 232 

Over-fhe-air  broadcast  television  is  not  "free"  television ;  the  public  simply 

pays  for  it  in  an  indirect  manner  through  advertising  costs 232 

Cable  television  is  not  a  pervasive  threat;  rather,  it  is  a  very  small  indus- 
try whose  principal  marketing  appeal  is  simply  better  reception  of  broad- 
east  signals.  Very  few  cable  subscribers  have  pay-cable  available  as  an 

alternative  to  this  basic  cable  service 232 

There  is  no  evidence  that  allowing  the  development  of  pay-cable  would 
deprive  over-the-air  television  of  a  significant  portion  of  the  program 
material  which  it  presently  provides;  also,  there  is  no  evidence  that  the 
majority  of  the  viewing  public  is  dissatisfied  with  the  program  material 

available 233 

From  an  antitrust  standpoint,  many  of  the  arguments  raised  and  statistics 
offered  are  not  decisively  relevant  since  the  purpose  of  the  antitrust  laws 

is  to  protect  competition,  not  competitors 233 

The  relevant  statutes  suggest  that  the  best  the  Government  can  do  is  to 

afford  each  medium  a  fair  opportunity  to  compete  in  the  marketplace.-       233 
The  Justice  Department  is  often  described  as  ''pro-cable"  but  in  reality  its 
position  is  best  described  as  being  in  favor  of  affording  cable  television 

the  opnortunity  to  develop,  not  guaranteeing  cable  a  certain  future 233 

The  Justice  Department  has  suggested  that  the  FCC  is  not  justified  in 
placing  restrictions  upon  the  importation  of  distant  signals  without  first 
determining  (1)  that  a  certain  level  of  over-the-air  broadcast  service  is 
necessary  to  the  public  interest  and  (2)  that  the  importation  of  distant 
signals  has  or   clearly   threatens   to    significantly   erode   that   level   of 

service ~°° 

The  FCC  has  proceeded  to  erert  barriers  to  cable  service  largely  on  the 

basis  of  the  'speculative  fears  of  the  broadcast  television  industrv______       234 

The  so-called  pay-cable  rules  are  logical  extensions  of  the  earlier  illogical 

exercises  of  regulatory  power -34 

The  FCC  restrictions  lead  to  the  result  that  a  channel  lessor,  who  himself 
is  not  regulated  bv  the  FCC  in  any  way.  may  not  deal  with  a  film  pro- 
ducer who  is  also  not  regulated  by  the  FCC  if  the  purpose  of  such 
dealing  is  to  provide  pay  programming -3* 
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The  expansive  character  of  the  pay-cable  rules  raises  serious  public  policy 
questions.  It  is  only  since  1968  that  the  FCC  has  had  any  clear  legal  au- 
thority with  respect  to  cable  television 234 

There  are  several  alternatives  available  to  Congress:  (1)  do  nothing  or 
enact  legislation  ratifying  the  status  quo  or  (2)  simply  deregulate  the 
cable  television  industry  all  together 235 

The  argument  that  cable  growth  could  imperil  the  continued  viability  of 
broadcasters  serving  sparsely  populated  rural  areas  seems  less  than 
convincing    235 

Situations  in  which  the  local  cable  system  is  monopolist  have  been  used 
to  rationalize  the  need  for  detailed  cable  regulation  but  these  situations 
arise  infrequently.  Maximum  rate  regulation  of  those  cable  systems  pos- 
sessing actual  monopoly  power  would  seem  to  be  all  that  would  be 
required 235 

Desirable  legislation  in  the  cable  television  area  should  have  several  char- 
acteristics :  it  should  reflect  a  policy  of  providing  competitive  opportunity 
for  cable  television,  it  should  take  into  account  the  fact  that  cable  tele- 
vision is  a  capital  intensive  industry,  it  should  specify  clearly  who  is 
to  do  what  as  well  as  who  can  do  what,  it  should  deal  with  existing  as 
well  as  future  competitive  and  regulatory  difficulties,  and  it  should  take 
into  account  the  competitive  objections  that  the  Justice  Department  has 
raised  over  the  years  with  respect  to  cross  ownership  of  media 235 

The  concept  of  scarcity  is  threatened  by  cable  television  since  it  offers  a 

possibility  of  more  choice  at  incremental  costs 236 

There  is  little  to  be  gained  and  much  to  be  lost  by  allowing  cable  television 

cross  ownership  in  the  same  community 237 

Any  new  legislation  proposed  by  Congress  should  face  up  to  the  controver- 
sies of  today  and  seek  to  resolve  them  with  something  specific  rather 
than  delegate  the  questions  to  the  FCC  under  broad  and  ambiguous 
standards  237 

Cable,  and  any  new  communications  technology  that  develops  in  the  future, 
should  be  provided  an  opportunity  to  compete,  subject  only  those  limita- 
tions which  are  actually  necessary  to  preserve  the  availability  of  basic 
communications  services  to  all  segments  of  our  society 237 

In  response  to  questions  from  Mr.  O'Leary,  Mr.  Baker  comments  that  it  is 
time  for  Congress  to  pass  some  legislation  and  make  some  policy  decisions 
since  the  FCC  has  been  operating  in  what  amounts  to  a  legal  vacuum...      242 

Mr.  Baker  further  comments  that  the  issues  involved  are  essentially  polit- 
ical and  shouldn't  be  delegated  under  some  vague  public  interest  standard 
to  seven  commissioners,  however  worthy 242 

Mr.  Baker  explains  his  previous  comments  that  pay-cable  should  be  pro- 
vided a  competitive  opportunity  and  that  it  is  a  capital-intensive  industry 
and  Congress  should  not  make  extraordinary  demands  of  it.  He  states 
that  what  the  public  wants  and  what  the  public  is  willing  to  pay  for 
should  be  prime  considerations 242 

Mr.  Grossman  comments  that  if  a  given  service  is  thought  to  be  desirable, 
but  is  recognized  to  be  expensive,  it  may  be  better  to  require  that  service 
at  some  point  in  the  future  and  not  immediately  or  cable  television  may 
never  get  off  the  ground :-       243 

Mr.  Baker  elaborates  on  his  previous  comment  that  any  proposed  legislation 
.  should  be  whole  unto  itself  and  should  specify  clearly  who  is  to  do  what 
as  well  as  who  can  do  what 243 

Mr.  Baker  states  that  two  problems  trouble  the  Justice  Department:  (1) 
the  vagueness  and  shiftiness  of  the  FCC's  responsibilities  and  its  focus 
and  (2)  the  concern  that  people  who  are  asked  to  put  money  on  the  line 
don't  know  what  the  rules  are  going  to  be 243 

In  response  to  a  question,  Mr.  Baker  comments  that  what  cable  needs  in 
order  to  grow  is  an  ability  to  offer  that  which  is  not  available  over  the 
air — that  is,  a  very  good  signal  in  areas  where  the  reception  is  not  good 
or  programing  which  is  not  available  over  the  air.  He-  further  states  that 
pay-cable's  appeal  is  not  going  to  come  from  offering  a  film  which  is 
clearly  going  to  be  available  over  network  television  but  rather  from 
offering  a  film  which  is  aimed  at  a  smaller  audience 244 
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Mr.  Baker  and  Mr.  O'Leary  discuss  the  problem  of  sports  broadcasts  and 
Mr.  Baker  states  it  will  be  a  long  time  before  cable  will  be  able  to  siphon 
that  kind  of  event  and  that  Congress  should  wait  and  see  when  and  if  this 
occurs  before  enacting  legislation 245 

The  problems  of  the  rural  viewer  who  is  outside  a  cable  television  district 
are  discussed  and  Mr.  Baker  comments  that  the  whole  system  of  cable 
regulation  really  does  not  have  anything  to  do  with  the  rural  viewer. 
What  is  at  issue  in  these  cable  rules  is  the  urban  viewer  and  whether 
the  urban  cable  viewer  is  going  to  have  as  much  choice  as  the  rural  cable 
viewer  has  in  areas  where  they  can  import  as  many  signals  as  they 
want   246 

Mr.  Chumbris  and  Mr.  Baker  discuss  the  problem  of  the  urban  viewer  who 
lives  in  an  area  such  as  Harlem  which  is  not  wired  for  pay-cable.  Mr. 
Baker  comments  that  the  FCC  or  the  Congress  should  be  able  to  put 
restraints  on  pay -cable  so  that  the  operation  of  a  minimum  level  of  over 
the  air  service  is  assured 246 

Mr.   Chumbris  comments  on  the  attitude  of  the  Department  of  Justice 

toward  the  FCC 247 

Mr.  Baker  responds  with  the  statement  that  the  Department  of  Justice 
has  three  somewhat  different  roles  with  regard  to  the  FCC:  (1)  as  an 
advocate  before  the  Commission  for  competitive  policy,  (2)  representing 
the  United  States  as  a  statutory  respondent  in  appeals  from  FCC  cases, 
and  (3)  as  part  of  an  administration  which  is  responsible  for  enforcing 
a  law  and  making  recommendations  to  Congress  for  new  legislation 247 

Mr.  Chumbris  further  explains  his  statement,  saying  that  his  point  was  that 
the  law  gives  the  FCC  the  right  and  the  authority  to  make  certain 
decisions 248 

Mr.  Baker  comments  that  the  issue  dealt  with  in  these  hearings  is  a  broader 
one  than  whether  a  particular  case  was  decided  in  a  correct  manner.  The 
issue  is  really  one  concerning  the  process — the  Congress  ought  to  rethink 
how  decisions  are  made  and  what  kind  of  authority  is  given 248 

Mr.  Grossman  states  that  there  is  a  difference  between  a  question  of  law, 
an  error  of  law,  or  a  question  of  whether  the  policy  is  the  sounder  policy 
and  that  the  courts  may  feel  constrained  since  Congress  not  specifically 
legislated  on  pay-cable  to  defer  to  the  judgment  of  the  FCC 249 

Mr.  Grossman  states  that  Congress  is  the  final  arbiter  and  if  its  Members 
are  dissatisfied  with  the  type  of  value  judgments  made  by  an  agency  they 
are  free  to  enact  legislation  which  gives  the  agency  new  guidance 249 

In  response  to  a  question  from  Mr.  Hellerman  asking  what  justifies  FCC 
regulation  of  pay-cable  programing,  Mr.  Baker  responds  that  (1)  there 
should  be  a  certain  level  of  minimum  over-the-air  broadcasting  available, 
(2)  there  is  a  classic  utility  commission  kind  of  interest  involved  and  (3) 
if  channels  are  made  available  for  lease,  they  should  be  available  on  rea- 
sonable and  non-discriminatory  terms 250 

Responding    to    another   question,    Mr.    Baker   comments   that   the    FCC 

should  be  involved  in  the  technical  standards  aspect  of  cable  television 250 

Mr.  Grossman  comments  that  it  would  be  his  view  that  the  actual  selection 
of  the  person  or  company  to  whom  a  franchise  would  be  given  should  not 
be  given  to  a  federal  regulatory  agency  because  its  role  should  be  limited 
to  those  types  of  regulations  which  are  necessary  to  foster  a  national  or 
interstate  communications  network 250 

Mr.  Baker  comments  that  the  decision  of  who  is  going  to  be  the  broadcast 
licensee  in  a  particular  city  is  really  a  question  for  the  local  govern- 
ment        251 

Mr.  Baker  states  that  the  FCC  should  regulate  over  the  air  broadcasting 251 

Mr.  Baker  states  that  the  FCC  should  (1)  certify  compliance  with  national 
standards.  (2)  condition  the  broadcast  licenses  on  not  owning  competing 
cable  systems  in  the  area,  etc 251 

Mr.  Baker  comments  that  the  FCC  could  have  a  much  more  narrowly  de- 
fined role  than  it  presently  has  in  regulating  cable  television  and  that 
some  of  the  present  regulations  are  not  consistent  with  the  public  interest-       252 

Mr.  Baker  responds  to  a  question  saying  that  there  is  nothing  unique  about 
the  television  industry  which  would  protect  it  from  technological  chal- 
lenges         252 
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In  response  to  a  question  concerning  siphoning,  Mr.  Baker  states  that  there 
will  be  some  siphoning  but  that  there  is  no  credible  evidence  that  siphon- 
ing would  exist  on  such  a  scale  that  the  whole  structure  of  over-the-air 
broadcasting  would  be  significantly  threatened 252 

Mr.  Baker  and  Mr.  Chunibris  discuss  siphoning  from  motion  picture  the- 
aters by  television 253 

Mr.  Baker  comments  that  what  Mr.  Chumbris  is  really  discussing  is  the 
movie  producers'  business  judgments  reflected  in  their  contracts  rather 
than  siphoning 254 

Mr.  Baker  states  that  siphoning  involves  people  who  are  not  in  a  contract- 
ual relationship 254 

Mr.  Chumbris  agrees  that  technically  Mr.  Baker  is  correct  but  further 

states  that  the  philosophy  is  the  same 254 

Mr.  Hellerman  questions  Mr.  Baker  on  the  provisions  in  licensing  agree- 
ments between  motion  picture  distributors  and  television  networks  which 
further  restrict  the  period  a  film  is  available  to  pay-cable.  Mr.  Baker 
responds  that  he  cannot  discuss  this  question  since  the  networks  case 
is  currently  pending 255 

Statement  of  Emanuel  Gerard,  Executive  Vice-President  of  Warner  Com- 
munications, accompanied  by  Stuart  Robinowitz 255 

Mr.  Gerard  was  a  partner  of  Roth,  Gerard  and  Company,  a  member  of  the 

New  York  Stock  Exchange  for  thirteen  years 255 

There  are  two  main  themes  to  these  remarks :  (1)  the  television  broadcast- 
ing industry  is  unique  in  American  industry  because  of  the  shortage  of 
television  channels  and  free  market  pricing  and  is  extraordinarily  prof- 
itable, and  (2)  the  broadcasting  industry  is  trying  to  perpetuate  the  lim- 
ited competition  it  enjoys  and,  more  specifically,  is  trying  to  kill  off  the 
infant  pay-cable  industry 255 

In  1970.  the  three  television  networks  earned  $50  million  before  taxes.  In 
1074  they  earned  $225  million  before  taxes.  This  figure  is  even  more  re- 
markable when  it  is  considered  that,  the  networks  earned  a  218  percent 
return  on  the  net  tangible  assets  employed  in  the  business 256 

In  addition,  each  of  the  three  national  networks  owns  five  of  the  most 

valuable   VHF   stations 256 

The  earnings  figures  cited  above  are  those  reported  to  the  FCC  and  are 

after  the  allocation  of  corporate  overhead  and  interest  costs 256 

There  are  now  10  million  cable  subscribers  and  there  is  no  evidence  that 

they  have  had  any  negative  impact  on  the  network  television  industry.-       257 

There  is  no  evidence  that  pay-cable  will  have  a  meaningful  impact  on  net- 
work profits  in  the  foreseeable  future  and  in  fact,  to  the  extent  that  the 
network  audiences  are  extended  by  cable,  the  networks  have  probably 
benefited  from  the  cable  industry , 257 

The  news  and  public  affairs  program  costs  are  before  income  and  do  not 

represent  a  loss:  they  are  the  expenses 257 

In  summary,  the  networks  have  enjoyed  huge  profits  from  the  oligopolistic 
structure  of  the  television  industry  and  it  is  against  that  background 
that  their  charges  against  the  infant  medium  of  pay-cable  should  be 
evaluated   257 

There  is  no  basis  for  the  claim  that  pay-cable  will  siphon  or  permanently 
withdraw  feature  motion  pictures  from  the  networks  in  light  of  the 
comparative  sizes  of  the  industry 257 

Pay-cable  should  be  viewed  as  an  extension  of  the  theatrical  market,  as 
the  only  way  the  motion  picture  industry  can  attract  the  paying  custo- 
mers who  have  given  up  going  to  the  theaters 258 

The  free  play  of  economic  forces  would  lead  to  a  sequential  pattern  of  dis- 
tribution, first  to  theaters,  then  to  pay-cable,  then  to  the  networks  and 
then  to  local  stations.  Under  this  pattern,  there  would  never  be  a  perma- 
nent withdrawal  of  features  from  free  television 258 

The  networks  have  been  decreasing  their  use  of  theatrical  feature  films 
though  each  of  the  networks  has  an  enormous  inventory  of  feature  films 
at  the  present  time 258 

Better  economics  would  lead  to  more  production,  which  could  ultimately 

benefit  the  networks  by  creating  a  larger  supply 258 
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Exclusivity  is  discussed  and  it  is  concluded  that  the  network  demands  for 

exclusivity  are  clearly  designed  to  stifle  a  new  alternative  medium 25S-9 

Mr.  Gerard  submitted  a  prepared  statement  for  the  record 259 

In  response  to  a  question,  Mr.  Gerard  indicated  that  the  financial  power 

of  the  networks  was  "reasonably  awesome" 262 

Responding  to  a  question  concerning  his  table  of  pretax  profit  of  net  assets, 
Mr.  Gerard  stated  that  he  could  not  think  of  any  other  industry  where 
there  is  a  percentage  of  pretax  profit  of  net  assets  of  over  200  percent 263 

Mr.  Gerard  stated  that  he  would  not  advise  network  stockholders  to  sell 
their  stock  because  pay-cable  is  a  threat  to  the  network's  continued 
viability 263 

In  response  to  a  question,  Mr.  Gerard  commented  that  advertising  rates 

among  the  three  networks  are  roughly  similar 263 

Mr.  Gerard  states  that  theatrical  films  are  very  important  when  the  via- 
bility of  pay-cable  is  considered 263 

Mr.  Gerard  states  that  he  does  not  understand  why  there  should  be  any 
conflict  when  both  pay-cable  and  free  television  play  films  since  the 
nature  of  the  attraction  is  fundamentally  different 263 

Mr.  Hellerman  and  Mr.  Gerard  discuss  the  ability  of  the  networks  to  con- 
tinue to  provide  new  shows 263 

Mr.  Hellerman  and  Mr.  Gerard  discuss  the  argument  that  the  higher  fees 
the  networks  are  paying  for  theatrical  films  may  have  something  to  do 
with  their  concern  for  pay-cable 264 

Mr.  Gerard  and  Mr.  Chumbris  agree  that  the  fact  that  subscribers  to  pay- 
cable  would  be  able  to  see  a  movie  on  pay-cable  quicker  than  they  would 
on  network  television  is  a  selling  point 264 

Mr.  Gerard  states  in  response  to  a  question  from  Mr.  Chumbris  that  his 

company  has  no  relationship  to  the  theater 265 

Responding  to  a  question  by  Mr.  Chumbris,  Mr.  Gerard  states  that  he  is 

in  the  pay-cable  business  in  a  minor  way 265 

Mr.  Chumbris  and  Mr.  Gerard  discuss  predictions  of  the  number  of  future 

pay-cable   subscribers 265 

Mr.  Gerard  states  that  mere  numbers  are  not  a  meaningful  indication  of 

how  well  pay-cable  is  doing 266 

Hearings    adjourned 266 
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WEDNESDAY,  MAY  21,  1975 

U.S.  Sexate. 
Subcommittee  on  Antitrust  and  Monopoly 

of  the  Committee  on  the  Judiciary, 

Washington,  D.C. 

The  subcommittee  met  at  9 :30  a.m.,  in  room  6202,  Dirksen  Senate 
Office  Building,  Hon.  Philip  A.  Hart,  chairman,  presiding. 

Present :  Senators  Hart,  Thurmond,  and  Mathias. 

Also  present :  Howard  E.  O'Leary.  chief  counsel  and  staff  director; 
Gerald  Hellerman.  special  financial  adviser;  Joe  L.  Pecore  of  Senator 
Abourezk's  office:  Patricia  Y.  Bario,  editorial  director;  Catherine  M. 
McCarthy,  chief  clerk;  Peter  N.  Chumbris,  minority  chief  counsel; 
and  Richard  Jones,  assistant  minority  counsel. 

Senator  Hart.  The  committee  will  be  in  order. 

OPENING  STATEMENT  BY  PHILIP  A.  HART,  A  U.S.  SENATOR  FROM 
THE  STATE  OF  MICHIGAN,  CHAIRMAN,  SUBCOMMITTEE  ON 
ANTITRUST  AND  MONOPOLY 

Senator  Hart.  Senator  Kennedy  has  submitted  a  prepared  statement 
for  the  record.  He  is  out  of  the  country  today  and  regrets  his  inability 
to  be  here.  It  will  be  printed  following  my  opening  statement. 

I  begin  with  a  statement  made  about  25  years  ago  by  Harry  Truman : 

Things  will  come  to  a  sad  state  indeed  in  this  country  when  we  are  so  afraid  of 
change  that  even  experiments  with  a  new  method  of  distribution  such  as  pay-TV 
cannot  be  permitted. 

I  would  like  to  see  it  tried.  And,  I  think  tests  will  show  that  subscription  tele- 
vision will  be  a  real  boon  to  the  average  family. 

Many  of  his  predictions  were  sound.  This  one  apparently  was  not. 
"We  have  had  enormous  technological  advances  and  yet  pay  television 
has  not  yet  reached  anything  like  the  range  of  the  average  family. 

There'  are  about  68  million  households  that  get  over-the-air-adver- 
tiser-supported  TV,  but  only  175,000  households  that  get  this  pay- 
cable. 

Harry  Truman's  prediction  was  true,  at  least  in  one  respect.  There 
are  some  who  remain  afraid  of  change  and  apparently  the  FCC  would 
be  included. 

The  primary  focus  of  these  hearings  will  be  whether  the  growth  of 
cable  television  in  general,  and  pay-cable  in  particular,  has  been  re- 
tarded by  restraints,  private  or  official.  Restraints  most  often  com- 
plained of  are  warehousing  and  exclusivity.  These  are  practices 
allegedly  engaged  in  by  major  television  networks  which  have  the 
effect  of  denying  pay-cable  operators  access  to  feature  films. 

(i) 


We  will  examine  these  practices  in  an  attempt  to  ascertain  whether 
they  constitute  an  unreasonable  restraint  of  trade  or  whether  they  are 
provisions  reasonably  necessary. 

Inextricably  bound  up  in  this  inquiry  are  the  Commission  rules. 
In  December  of  1968.  the  Commission  issued  rules  governing  access  of 
pay-cable  operators  to  feature  films  and  sports.  They  have  been 
amended  recently  and  became  effective  May  25,  1975.  Summarizing,  a 
pay-cable  operator  has  access  to  a  feature  film  for  a  3-year  period, 
beginning  with  its  theatrical  release  date,  and  after  3  years,  a  pay-cable 
operator  may  have  access  only  if  the  network  or  affiliate  holds  the 
present  contractual  right  to  a  particular  film. 

A  pay-cable  operator  also  may  have  access  if  a  film  has  been  in 
general  release  for  more  than  10  years  and  has  not  been  exhibited  in 
his  market  for  the  past  3  years. 

To  attempt  simply  to  state  these  rules  is  to  underscore  their  com- 
plexity. There  are  those  who  wonder  whether  there  should  be  any 
rules  at  all. 

In  determining  the  public  interest,  the  Commission  judges  that  that 
interest  is  best  served  by  protecting  one  form  of  communication. 

Others  ask.  would  the  public  interest  be  better  served  by  allowing 
the  American  public  a  marketplace  decision?  Obviously,  the  Congress, 
by  legislation,  could  order  total  or  partial  deregulation. 

This  is  a  question  for  another  day,  and  perhaps  one  which  will  not 
be  too  long  in  being  posed.  In  his  message  on  April  11,  President  Ford 
expressed  his  concern  "that  the  present  regulatory  climate  has  slowed 
cable's  development." 

One  thing  is  clear :  The  practices  and  contractual  provisions  we  are 
analyzing  cannot  be  considered  in  a  vacuum.  Their  reasonableness  or 
lack  of  reasonableness  must  be  judged  in  conjunction  with  the  rules. 
In  other  words,  perhaps  an  exclusivity  provision  which  might  be  justi- 
fied in  the  absence  of  any  rule  becomes  unreasonable  when  the  combina- 
tion of  the  two  has  the  effect  of  excluding  pay-cable  for  a  10-year 
period. 

In  the  course  of  these  hearings,  we  will  receive  testimony  from  the 
networks,  the  NAB,  representatives  of  cable  and  pay-cable,  and  spokes- 
men for  the  motion  picture  industry. 

I've  ordered  Senator  Kennedy's  statement  printed,  and  also  Mr. 
Chumbris  has.  an  opening  statement. 

[Senator  Kennedy's  prepared  statement  follows :] 

Prepared  Statement  of  Senator  Edward  M.  Kennedy,  a  U.S.  Senator  From 
the  State  of  Massachusetts  at  Hearings  of  Subcommittee  on  Antitrust 
and  Monopoly  on  Pay-Cable  TV,  May  21, 1975 

I  want  to  extend  to  the  Chairman  my  enthusiastic  support  of  this  Subcom- 
mittee's efforts  to  determine  whether  unreasonable  restraints  on  trade  are  pre- 
venting the  public  from  obtaining  new  and  diverse  forms  of  entertainment  and 
informution. 

Certainly  the  American  public  today  receives  the  highest  quality  and  variety 
of  over-the-air  programming  available  anywhere  in  the  world.  Broadcasters 
serve  the  public  well  and,  equally  importantly,  continue  to  strive  to  improve  the 
quality  of  the  news,  public  affairs,  and  entertainment  now  on  the  air. 

But  the  benefits  we  receive  from  broadcasting  should  not  close  our  eyes  to  the 
potentials  of  additional  forms  of  communications.  Cable  television  has  for 
years  held  out  promise  of  bringing  into  our  homes  not  only  an  immensely 
greater  variety  of  entertainment,  but  also  the  kind  of  public  affairs,  educational, 
and  commercial-service  channels  which  are  not  feasible  over  the  air.   It  has 


offered  a  chance  for  citizens  to  play  a  direct  and  vital  participatory  role  in 
community  media  services.  And  pay  television  has  promised  a  further  extension 
of  the  possibilities  for  entertainment  and  learning  while  providing  cable  a  more 
secure  financial  base  for  expansion. 

Yet  these  promises  have  not  been  realized.  The  Federal  Communications  Com- 
mission has  with  a  heavy  hand  frustrated  the  development  and  expansion  of 
viable  cable  systems,  placing  special  obstacles  in  the  way  of  pay  cable.  Ac- 
cording to  your  announcement  of  these  hearings,  the  television  networks  are 
also  participating  to  lock  pay  cable  out  of  the  market  for  timely  motion  pictures. 

I  believe  that  there  are  enough  viewers  and  potential  viewers  in  this  country 
to  provide  a  ready  and  eager  market  for  both  the  broadcast  and  cable  media. 
And  I  believe  the  motion  picture  industry  can  produce  enough  quality  products 
for  the  consumers  of  both  media,  as  well  as  for  theatergoers. 

The  Antitrust  Subcommittee  has  again  focused  on  an  important  and  timely 
issue  for  all  Americans.  I  will  look  forward  to  reviewing  the  record  of  this 
hearing :  and  I  hope  the  Subcommittee  will  invite  the  FCC  to  future  hearings 
to  explain  the  basis  for  its  actions  in  this  area. 

OPENING  STATEMENT  OF  PETER  N.  CHUMBRIS,  MINORITY  CHIEF 
COUNSEL,  SUBCOMMITTEE  ON  ANTITRUST  AND  MONOPOLY 

Mr.  Chumbris.  Thank  you,  Mr.  Chairman. 

Senator  Hruska  is  engaged  elsewhere  on  Senate  official  business. 
He  could  not  be  here  at  the  opening  of  this  hearing  and  he  has  in- 
structed me  to  make  whatever  opening  comments  that  I  wish  to  make 
as  the  hearings  proceed  relevant  to  this  issue. 

These  comments  are  attributed  only  to  me  and  not  to  any  other 
member  of  the  subcommittee. 

First,  we  must  recognize  that  this  issue  involves  four  separate  in- 
dustries, namely:  (1)  Pay-cable  television;  (2)  motion  picture  pro- 
ducers;  (3)   TV  networks;  and  (4)  local  television  stations. 

Because  of  the  multiprivate  party  interests,  the  Congress,  and  in 
fact,  the  Government,  should  be  even  more  diligent  than  ever  to  seek 
out  all  the  facts  and  to  try  even  harder  to  achieve  a  balance  and  equity 
among  them. 

But  as  alwavs,  in  even'  legislative  situation,  there  is  an  even  greater 
and  more  pervasive  interest,  namely,  that  of  the  public  interest. 

Congress  is  obligated  to  ever  consider  the  public  interest  and  the 
several  segments  thereof  in  reaching  a  conclusion. 

Senator  Hruska  has  repeated  these  sentiments  very  often,  and  in 
my  observation,  has  applied  them  conscientiously  in  making  legisla- 
tive judgments. 

May  I  state  at  this  point,  Mr.  Chairman,  the  sum  of  my  additional 
observations  which  I  have  gained  during  the  course  of  my  study  and 
preparation  for  these  hearings. 

It  appears  that  the  staff  has  conceded  that  exclusive  provisions  in 
contracts  between  motion  picture  producers  and  the  various  networks 
can  be  reasonable. 

The  question  in  staff's  mind  is  whether  or  not  these  provisions  con- 
stitute an  unreasonable  restraint  of  trade.  However,  exclusivity,  which 
has  been  upheld  by  our  courts,  is  frequently  against  a  variety  of  ex- 
hibitors. This  exclusivity  is  necessary  to  protect  the  party's  value  in 
the  licensed  films  from  being  diminished  by  the  showing  of  other  ex- 
hibitors such  as  other  TV  networks  and  pay-cable  television. 

A  brief  factual  review  may  be  necessary  to  understand  what  issues 
face  this  subcommittee.  The  chairman  has  alreadv  related  that  67 


million  homes  in  America,  and  that  97  percent  of  the  Nation  can 
receive  free  television  over  the  airwaves. 

There  are  about  10  million  homes  which  can  also  receive  cable  tele- 
vision. Cable  provides  a  wired  connection,  principally  to  homes  in 
mountain  areas  and  other  places  where  there  is  an  interference  with 
the  over-the-air  signal. 

For  this  service,  the  subscribers  presently  pay  an  average  of  $7  per 
month. 

Cable  television,  also  known  as  CATV,  performs  a  valuable  and 
necessary  service  to  millions  of  people  who,  for  a  variety  of  reasons, 
do  not  receive  adequate  over-the-air  television. 

Nothing  that  I  say  should  in  any  way  be  interpreted  as  criticizing 
the  conventional  cable  television  systems  as  we  know  them. 

Pay-cable,  I  understand,  is  another  matter.  Of  those  homes  that 
have  cable  connections,  190,000  subscribe  to  pay-cable. 

Those  people  who  are  developing  pay-cable  systems,  estimate  that 
eventually  30  to  40  percent  of  the  regular  cable  homes  will  buy  pay- 
cable  service. 

This  is  a  form  of  pay  television  where  the  subscriber  pays  a  fee 
in  addition  to  the  monthly  charge  for  regular  cable  available  to  other 
TV  sets. 

This  extra  cable  charge  presently  averages  about  $8  per  month.  It 
should  be  noted  that  Congress  has  expressed  itself  many  times  in 
support  of  free  television,  and  has  cautioned  against  anything  that 
would  tend  to  siphon  off  sports  and  movies  away  from  the  free  system 
to  the  pay  system. 

Accordingly,  the  FCC  has  had  rules  for  many  years  that  restrict  the 
kinds  of  programs  that  pay-cable  can  use. 

FCC  currently  has  a  continuing  study  on  this  issue  and  we  will  hear 
more  about  that  during  the  course  of  these  hearings. 

The  first  question  we  should  consider  as  the  most  crucial,  is  wherein 
does  the  greatest  public  interest  lie. 

One,  is  it  in  protecting  the  privileges  that  Congress  and  the  FCC 
has  granted  to  the  people  who  receive  free  television  programs,  or, 
two,  in  providing  an  additional  choice  to  approximately  200,000  peo- 
ple who  subscribe  for  the  privilege  to  watch  programs  on  pay-cable 
for  a  special  fee  of  approximately  $100  per  year? 

In  considering  the  above  issues,  we  must  take  into  consideration 
that  a  great  sector  of  the  country  and  rural  America  are  not  in  a 
position  to  receive  pay-cable  TV. 

Hence,  the  people  there  will  be  twice  injured  if  free  television  is 
diminished  in  quality  programs  by  any  action  of  the  Congress  or  the 
Government  agencies  may  take  to  enhance  pay-cable  television  at  the 
expense  of  free  television. 

There  are  a  number  of  other  questions  that  can  be  asked  that  will 
aid  us  in  obtaining  a  factual  background,  and  at  the  same  time,  should 
be  fairly  and  objectively  pursued  so  that  we  can  sharpen  our  sights 
on  the  key  issues. 

1.  Should  a  TV  network  that  pays  $1  million  for  the  rights  to  a 
featured  film  have  the  protection  of  an  exclusive  clause?  Even  staff 
agrees  that  there  is  justification  for  such  a  clause  in  this  instance. 

2.  Have  not  the  courts  ruled  that  such  exclusivity  clauses  are 
proper  ? 
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3.  Do  not  the  rules  of  the  FCC  provide  a  period  of  time  that  pay- 
cable  TV  can  obtain  rights  to  televise  a  featured  film  before  the  TV 
networks  televise  the  film  under  such  exclusivity  ? 

4.  Is  it  not  a  fact  that  a  number  of  pay-cable  companies  now  provide 
a  number  of  new  featured  films  each  month  which  have  been  less  than 
2  to  3  years  in  distribution? 

5.  If  the  new  FCC  rules  of  3  years  plus  10  years  are  maintained 
rather  than  the  2  plus  8,  are  not  the  fortunes  of  pay-cable  TV  en- 
hanced on  both  ends  of  the  new  formula  ? 

6.  Has  not  the  Congress  expressed  itself  many  times  in  support  of 
free  television  and  cautioned  against  action  that  may  tend  to  siphon 
sports  and  movies  away  from  the  free  system  to  a  pay  system? 

7.  If  there  is  a  movement  of  movies  from  free  television  system  to 
pay-cable,  wTould  not  many  people  throughout  the  Nation  have  very 
little  access  to  these  newly  charged- for  movies  ? 

8.  What  is  the  probability  of  all  homes  having  cable  television,  and 
what  would  be  the  cost  if  such  a  venture  were  put  into  effect  ? 

9.  Is  such  a  cost  so  great  that  a  very  large  part  of  America,  particu- 
larly the  poor  and  rural  America,  would  never  have  access  to 
pay-cable  ? 

10.  The  FCC  hearings  received  testimony  from  many  organizations 
against  pay-cable  TV.  Should  not  summaries  of  testimony,  both  for 
and  against  the  issue,  be  inserted  in  the  appendix  of  the  record  of  these 
hearings  ? 

And  lastly,  will  pay-cable  TV  be  required  to  furnish  the  many  forms 
of  public  interest  programs  and  services  as  the  TV  networks'  affiliates 
are  required  to  do  under  existing  law  and  regulations  ? 

Mr.  Chairman,  for  the  past  few  years  in  particular,  witnesses  for 
and  against  an  issue  have  been  scheduled  on  each  of  the  days  of  the 
opening  round  of  hearings. 

Unfortunately,  in  this  particular  hearing,  the  TV  networks  were  not 
scheduled  until  a  full  month  later.  At  the  request  of  the  ranking 
minority  member,  Senator  Hruska,  I  urged  Staff  Director  Howard 
O'Leary  to  place  the  president  of  the  National  Association  of  Broad- 
casters as  a  witness  in  the  first  2  days  of  the  May  hearings,  so  that  some 
aspects  of  TV  networks  point  of  view  may  be  submitted  for  the  record. 
I  should  say  also  the  individual  stations. 

Mr.  O'Leary  very  graciously  rearranged  a  witness  to  accommodate 
NAB  president,  Vincent  Wasilewski.  In  view  of  the  fact  that  the  net- 
work's witnesses  will  not  respond  until  June  24,  25,  to  the  testimony 
and  charges  made  in  May,  by  the  witnesses,  everyone  should  reserve 
judgment  until  all  of  the  issues  are  fully  explored. 

Thank  vou,  Mr.  Chairman. 

Senator  Hart.  Thank  you,  Mr.  Chumbris. 

I  was  aware  of,  but  hadn't  focused  on,  the  long  delay  between  the 
first  series  of  witnesses  and  respondents,  and  I  have  asked  staff  to 
develop,  even  in  the  course  of  the  earlier  days  of  hearing,  the  questions 
that  would  indicate  the  opposite  point  of  view  and  hope  that  that,  too, 
will  add  to  an  early  balance.  . 

As  our  first  Avitness  I  welcome  Mr.  David  Foster  of  JSatioual  Cable 
Television  Association. 

Mr.  Foster.  Good  morning,  Mr.  Chairman. 
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STATEMENT  OF  DAVID  FOSTER,  PRESIDENT,  NATIONAL  CABLE 
TELEVISION  ASSOCIATION,  ACCOMPANIED  BY  JOHN  V.  KENNY, 
ASSISTANT  GENERAL  COUNSEL 

Mr.  Foster.  I  am  the  president  of  National  Cable  Television  Asso- 
ciation, and  I  have  been  for  the  past  3  years  and  will  be  for  at  least  2 
more  weeks,  at  which  time  I  will  be  leaving  the  trade  association. 

I  mention  that  only  so  that  I  might  be  able  to  speak  with  more 
candor  than  if  I  were  going  to  be  staying  around  for  a  while  on  some 
of  the  issues  we  have  here. 

Senator  Hart.  Politicians  understand  what  you  mean  by  that. 

Mr.  Foster.  Fine,  sir. 

NCTA  is  the  major  national  trade  association  representing  the  cable 
television  industry.  Over  60  percent  of  the  Nation's  10  million  cable 
television  households  are  served  by  NCTA's  member  companies. 

Since  I  am  going  to  be  followed  by  other  industry  witnesses,  I  be- 
lieve it  would  be  helpful  at  the  outset  for  me  to  provide  the  committee 
with  a  capsule  history  of  cable  television,  as  well  as  pertinent  infor- 
mation on  the  industry  today ;  its  size,  and  its  services  and  aspirations. 

I  was  somewhat  surprised  to  hear  that  cable  television  was  omitted 
from  Mr.  Chumbris'  list  of  the  industries  that  are  being  focused  on 
here  because  that's  what  I  thought  this  was  all  about,  cable  television 
and  the  promise  that  it  has  for  the  future  and  how  pay  television,  pay- 
cable  television,  works  into  that  future. 

As  I  think  most  of  us  know,  cable  television  developed  in  the  late 
1940's  in  Pennsylvania,  Oregon,  and  Michigan,  as  a  simple  "master 
antenna"  service  in  response  to  commercial  broadcasting's  inability 
to  adequately  serve  outlying  areas.  Typically,  a  local  businessman, 
often  a  frustrated  television  dealer,  would  place  an  antenna  on  a 
convenient  hill  and,  through  a  complex  and  expensive  system  of  elec- 
tronic amplifiers  and  coaxial  cable,  literally  pipe  the  broadcast  signal 
into  the  community's  homes.  By  1959,  there  were  about  550  CATV 
systems  providing  improved  television  reception  to  over  1.5  million 
Americans. 

Although  still  developing,  today  cable  television  is  a  much  larger, 
more  multifaceted  communications  service.  There  are  now  3,240  cable 
television  systems  serving  nearly  7,000  communities  in  all  50  States. 
Nearly  10  million  American  homes — or  approximately  25  million 
Americans — receive  cable  television  service.  Annual  industry  revenues 
are  estimated  to  be  over  $600  million,  the  bulk  of  these  revenues 
coming  from  the  basic  cable  television  subscription  fee.  Total  capital 
investment  is  about  $1  billion.  The  CATV  industry  employs  an  esti- 
mated 25,000  men  and  women  in  management,  construction,  engineer- 
ing, programing,  finance,  and  marketing  capacities. 

I  mentioned  programing,  and  you  will  note.  Mr.  Chairman,  the 
cameras  that  are  in  the  room.  They  are  from  the  Public  Access  Group 
of  Manhattan  Cable  in  New  York,  and  they  are  typical  of  the  pro- 
graming services  provided  by  cable  television  systems. 

Because  many  people  really  do  not  know  what  a  cable  system  is, 
I  took  the  liberty  of  bringing  some  pieces  of  cable  which  are  on  the 
table  before  me. 

Those  at  the  top  of  this  board  are  trunk  and  feeder  lines  which 
you  see  on  the  telephone  poles  or  buried  beneath  the  streets,  and 


these  in  the  front  part  of  the  display  are  the  actual  cables  that  come 

into  the  home. 

This  small  piece  of  cable  I  am  holding  is  capable  of  bringing  into 
the  American  home  60,  80,  120  channels  of  communication  service. 
How  the  possibilities  represented  by  this  small  cable  can  be  realized 
is  what  this  is  all  about. 

Much  has  been  written  and  said  about  the  potential  of  cable  tele- 
vision. As  the  Justice  Department  has  noted,  "Broadband  cable  tech- 
nology holds  the  key  to  a  new  world  of  beneficial  communication  serv- 
ices for  all  the  people  of  the  United  States." 

It  should  not  be  overlooked  that  cable  television  operators  today 
are  providing  a  wide  variety  of  beneficial  communications  services, 
such  as  improved  TV  receptions,  including  extension  of  the  coverage 
area  of  broadcasting  television  stations,  and  a  wider  variety  of  chan- 
nels from  which  to  choose.  For  example,  the  cable  TV  system  in  Tulsa, 
Okla.,  a  system  with  a  capacity  of  86  channels,  currently  provides  24 
channels  of  varied  programing  to  the  community.  Hundreds  of  cable 
systems  provide  locally-originated  programing  for,  about,  and  often 
by,  the  community.  We  have  a  booklet  prepared  by  the  National 
Cable  Television  Association,  which  is  a  local  origination  directory 
describing  the  capabilities  that  some  720  cable  television  systems 
across  the  country  have  for  originating  their  own  programing,  origi- 
nation, and  the  kinds  of  programing  that  they  produce. 

Senator  Hart.  Well,  let  us  have  that  for  the  committee  file.1 

Mr.  Foster.  Yes,  Mr.  Chairman,  we  will  do  that. 

Additional  new  cable  systems  are  providing  channels  for  public, 
educational,  and  governmental  access.  About  200,000  cable  subscribers 
now  receive  pay-cable  service — which  for  an  extra  fee  makes  available 
motion  pictures,  sports  contests,  and  cultural  programing  not  avail- 
able on  commercial  television.  As  cable  television  continues  to  grow, 
expanding  its  subscriber  base,  new  services  are  constantly  being  added : 
special  consumer  information  channels,  providing  comparative  shop- 
ping price  data  and  programing  geared  to  Spanish-speaking  or  Chi- 
nese audiences,  for  example. 

Experimental  projects  demonstrating  the  applications  of  CATV 
technology  in  providing  health,  educational,  and  social  services  con- 
tinue. Cable  systems  in  New  York,  Michigan,  and  Indiana,  for  exam- 
ple, are  cooperating  in  tests  to  deliver  instructional  services  to  the 
severely  handicapped  and  to  homebound  children. 

Another  document  that  we  would  like  to  leave  with  the  committee, 
Mr.  Chairman,  includes  an  article  by  Dr.  Charles  Ruffing  of  the  Uni- 
versity of  Michigan.2  Dr.  Ruffing  describes  an  experiment  in  Adrian, 
Mich.,"  where  the  Department  of  Education,  with  a  consortium  of 
schools  in  the  city  of  Adrian  and  the  local  CATV  entrepreneur — 
Liberty  Television — did  indeed  get  into  the  development  of  an  experi- 
mental cable  system. 

The  educational  units  are  Adrian  College,  Ann  Arbor  Heights  Col- 
lege, Catholic  Girls  School,  St.  Jo's  Academy,  a  Catholic  high  school 
for  girls  (soon  to  be  coed),  a  State  correctional  institution  for  teen- 
age boys  and  girls,  a  county  vocational  technical  center,  and  from  the 


1  Booklet  retained  in  committee  file. 

2  See  p.  277. 
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complex  of  the  Adrian  public  schools,  a  high  school,  two  middle 
schools,  and  three  elementary  schools.  We  connected  all  of  these  units 
together,  which  is  typical  of  the  kind  of  experimental,  forward-think- 
ing activity  going  on  in  the  cable  television  industry  today.  More  can 
go  on  if  we  have  the  revenue  base  to  do  it. 

Senator  Hart.  The  thing  in  Adrian  is  cable  but  not  pay-cable,  is 
that  it? 

Mr.  Foster.  That's  correct.  It  is  not  a  pay-cable  system.  I  don't  know 
at  this  time  whether  Liberty  Television  in  that  city  has  a  pay  channel. 
It  is  my  understanding  that  they  do  not;  however,  they  may  be 
adding  one  in  the  future.  But  that  would  not  take  the  place  of  the 
services  that  they  are  offering  today.  It  would  simply  be  one  additional 
service  to  the  services  that  they  are  now  offering. 

Ultimately,  it  may  be  that  in  our  increasingly  service-oriented  in- 
formation transfer  society,  cable  communications  with  its  enormous 
channel  capacity  and  potential  for  two-way  communication  will  help 
solve  the  problems  government,  industry,  and  education  faces  in  deliv- 
ering services  efficiently  and  on  a  cost-effective  basis.  For  cable's  unique 
technical  capacity  makes  it  at  once  a  signficant  national  and  com- 
munitv  communications  resource. 

With  that  sketch  of  the  cable  television  industry  today  and  its 
future  possibilities  I  must,  in  candor,  acknowledge  that  we  are  con- 
cerned that  cable  has  not  come  farther,  faster.  As  you,  yourself,  Mr. 
Chairman,  have  said, 

This?  industry  was  born  25  years  ago  with  bright  promise,  but  it  has  not  devel- 
oped into  either  the  alternative  choice  for  consumers  or  the  competitive  contender 
many  of  us  hoped  to  see. 

Now,  one  reason  for  that,  of  course,  is  the  malaise  in  our  Nation's 
economy,  and  its  particularly  heavy  impact  on  a  high-risk,  capital- 
intensive  industry. 

I  think  it  should  be  clear  to  all  of  you  that  to  wire  a  city,  putting 
in  this  kind  of  a  system,  involving  this  complex  cable,  is  an  extremely 
exnensive  proDOsition. 

More  significantly,  is  the  sometimes  chaotic  and  uniformly  oppres- 
sive reoulatorv  atmosphere  that  this  industry  has  been  forced  to  oper- 
ate in  by  the  FCC. 

A  third  factor,  inextricably  tied  to  this  regulatory  claustrophobia,  is, 
I  submit,  the  essential  reason  for  these  hearings.  Have  the  commercial 
television  networks,  with  their  awesome  economic  power,  restrained 
or  attempted  to  restrain  the  development  of  the  merging  cable  and 
pay-cable  industries?  The  answer,  in  my  opinion,  and  the  opinion  of 
the  other  witnesses  that  will  be  testifying  on  our  behalf,  is  a  clear  and 
unequivocal  "Yes". 

The  specific  concern  of  these  hearings  is  network  actions  restraining 
pay  cable  development.  Since  you  will  hear  in  considerable  detail 
about  this  subject  from  other  witnesses,  who  have  more  expertise  in 
the  particular  field  of  pay-cable,  I  would  like  first  to  focus  on  the 
broad  pattern  of  network  and  broadcaster  attempts  to  stifle  cable  tele- 
vision. In  this  way,  I  believe,  a  clearer  understanding  will  emerge  of 
that  pattern  of  network  opposition. 

As  I  mentioned  earlier  in  my  testimony,  CATV  really  developed  in 
the  late  1940's  and  early  1950's  as  a  response  to  the  inability  of  broad- 
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castino-  to  reach  all  areas  of  the  population.  Indeed,  by  bringing  pro- 
graming to  communities  that  otherwise  would  have  received  more,  it 
performed  a  beneficial  role  for  both  the  public  and  broadcasting 

But  gradually,  this  early  broadcaster/cable  cooperation  crumbled  as 
broadcasters  perceived  that  cable  growth  could  result  in  competition 
for  audience.  By  the  mid-1960's  broadcasters  had  concluded  that  cable 
had  to  be  stopped,  or  at  least  contained.  Although  the  FCC  had  earlier 
ruled  that  cable  did  not  fall  under  its  statutory  jurisdiction,  in  1966, 
responding  to  broadcaster  cries,  the  FCC  began  asserting  jurisdiction 
over  cable.  Under  the  1966  "Eeport  and  Order,"  cable  TV  operators 
were  required  to  prove,  at  an  evidentiary  hearing,  that  importation  of 
distant  signals  into  the  top  100  television  markets  would  not  damage 
existing  TV  stations  or  any  stations  which  might  later  be  established. 

Needless  to  say,  not  one  cable  operator  could  prove  that  negative 
equation.  Indeed,  how  can  any  new  technology  prove  that  it  will  not 
disrupt  or  threaten  an  existing  industry  well  entrenched  in  its  market- 
ing patterns  and  economic  assumptions?  But  it  seems  to  me  that  the 
more  serious  question  for  a  democratic  society  is  why  any  new  tech- 
nology should  have  to  establish  that  its  entry  into  the  marketplace 
will  not  prove  so  attractive  to  the  public. 

It  is  by  now  beyond  dispute  that  these  early  FCC  actions  were 
undertaken  at  the  prompting  of  network  and  television  broadcasters. 

I  would  like  to  file,  for  the  committee's  perusal,  a  Law  Review 
article  written  by  Bruce  Pearson  1  from  the  Department  of  Justice. 
It's  the  Rutger's  Law  Review  for,  I  believe,  December  1974,  and  it 
contains  a  very  scholarly  analysis  of  the  role  the  broadcasters  played 
in  urging  the  FCC  to  take  jurisdiction  over  cable  in  the  mid-1960's. 

The  result  of  this  activity  by  the  broadcasters  was  a  4-year  freeze 
on  cable  television,  beginning  in  1968  with  the  adoption  of  the  FCC's 
so-called  interim  procedures.  During  this  time  Congress  held  hear- 
ings, the  FCC  studied  cable  impact,  and  the  public  waited, 

I  would  add  here  that  the  cable  television  industry  considered  the' 
FCC,  then  woefully  ignorant  of  cable  television,  as  primarily  an 
unwitting  and  to  some  extent  unwilling  accomplice.  But  the  pattern- 
had  been  established.  Henceforth  each  move  by  the  cable  industry, 
each  impartial  study  urging  that  cable  be  unfettered,  and  each  call 
from  the  public  for  cable  service,  resulting  in  an  avalanche  of  doomsay- 
ing  from  broadcasters  and  the  networks.  Cable  development  would 
result  in  stations  going  black,  loss  of  profits  and  resulting  diminution 
of  service,  and  of  course,  the  demise  of  something  called  "free  TV." 

Since  the  adoption  of  those  protectionistic  rules  hut  he  1960's,  net- 
works and  broadcasters  generally  have  used  each  new  rulemaking 
proceeding  at  the  FCC  as  a  platform  to  oppose  any  easing  of  cable's 
regulatory  strictures.  Indeed,  in  most  cases  they  argued  and  lobbied 
for  restrictive  regulations  on  cable  to  prevent  CATV  from  entering 
and  competing  in  the  marketplace. 

When  finally  the  FCC,  in  1971.  responding  to  public  pressure, 
moved  to  break  the  freeze,  ABC,  CBS,  and  NBC  could  only  argue 
for  a  return  to  the  infamous  "retransmission  consent"  proposal.  A 
plan  which  would  have  required  each  cable  operator  to  negotiate 

1  See  p.  281. 
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on  a  program  by  program  basis  for  the  right  to  carry  programs  on 
imported  signals  and  a  plan  which  had  already  been  proven  an  abject 
failure. 

While  that  plan  did  not  succeed,  the  breaking  of  the  cable  freeze 
in  1972  left  much  to  be  desired.  While  the  right  to  import  a  limited 
number  of  distant  signals  into  the  major  markets  was  granted,  that 
right  was,  in  large  part,  negated  by  the  FCC's  complex  rules  on 
"leapfrogging,"  "syndicated  exclusivity,"  and  "nonduplieation." 

I  was  reminded  only  this  morning  of  an  example  of  how  the  FCC's 
rules  work.  For  example,  a  cable  system  in  Rochester,  N.Y.,  would 
be  entitled  to  import  two  distant  signals.  But  the  way  that  the  FCC 
rules  work  out.  the  two  distant  signals  that  can  be  imported  are 
Cleveland  and  Buffalo. 

Now,  of  course,  the  people  in  Rochester,  X.Y.  want  the  distant 
signals  coming  out  of  New  York  City.  Those  are  the  programs  that 
have  meaning  to  them,  with  sports  teams  with  which  they  are  familiar, 
news  and  State  events  which  they  like  to  have  covered.  But,  because 
of  the  way  the  FCC  has  arbitrarily  structured  its  rules,  it  would 
have  to  go  to  Cleveland,  Ohio,  instead,  a  community  with  which  they 
have  virtually  no  common  interest. 

I  could  go  on  and  give  you  countless  examples  of  the  way  these 
arbitrary  rules  have  pushed  cable  into  an  artificial  posture. 

Since  those  new  rules  were  adopted,  the  networks  and  broadcasters 
have  intensified  their  efforts  to  thwart  actions  which  would  have 
encouraged  new  audio  and  video  services  on  cable — a  goal  clearly 
in  the  public's  interest.  They  opposed  cable  television  origination. 
When  the  FCC  planned  to  permit  late  night  carriage  of  television 
stations  in  areas  where  all  local  stations  had  signed  off,  incredibly,  they 
objected.  Reportedly,  one  network  station  decided  to  terminate  its 
late  night  programing  upon  the  effective  date  of  the  FCC's  rule. 

They  have  harassed  cable  operators  with  frivolous  objections  to  the 
granting  of  certificates  of  compliance  at  the  FCC,  delaying  the 
initiation  of  cable  service  in  communities  which  had  long  waited  for 
cable.  W7hile  networks  and  broadcast  stations  carried  as  many  as 
three  professional  sports  contests  into  a  television  market  on  the  same 
day,  they  opposed  any  importation  of  any  sports  by  cable  systems. 

And,  of  course,  their  opposition  is  now  most  stridently  focused  on 
halting  development  of  pay-cable  television  service  as  an  adjunct  to 
normal  cable  television  service.  You  will  hear  in  greater  detail  today 
about  their  tactics  on  this  issue  from  the  people  who  are  actually 
involved  in  the  pay-cable  industry. 

There  are  many  examples  that  you  are  going  to  be  hearing  about ; 
suffice  it  to  say,  that  to  every  proposal  which  would  permit  or  en- 
courage additional  services  for  the  American  public,  the  networks  have 
objected.  Each  step,  no  matter  how  small,  was  seen  as  a  threat  to  their 
control  over  the  delivery  of  television  entertainment  procraminor  to 
Americans — an  oligopoly  which,  in  1074,  saw  revenues  of  $1.9  billion 
and  pretax  profits  of  $381  million.  Each  step  that  the  FCC  took  was 
met  with  delaying  tactics,  obfnseation,  and  outright  opposition.  The 
networks,  it.  may  be  said,  had  their  own  theory  of  containment  and 
thev  played  it  to  the  hilt. 

The  networks'  tactics  have  not  been  limited  to  the  legnl  arena.  Their 
tremendous  information  and  promotion  resources  have  been  turned  to 
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the  fray  as  well.  Special  organizations  or  committees  under  such  not 
too  subtle  nomenclatures  as  the  Free  TV  News  Bureau  or  the  Com- 
mittee to  Protect  the  Public  From  Paying  for  What  it  Now  Gets  Free 
on  Television  have  churned  out  the  party  line  to  support  the  more 
serious  legal  and  political  actions  designed  to  hold  cable  back.  Even 
the  Television  Information  Office,  whose  apparent  purpose  is  to  pro- 
mote television  programing,  has  reminded  us  constantly,  and  some- 
what more  subtly,  that  this  month's  great  lineup  of  network  program 
is  coming  to  us  free — a  condition  which  may  change  soon  unless  we 
write  to  our  FCC  Commissioners  and  Congressmen. 

I  think  it  should  be  clear  that  there  is  no  such  thing  as  free  television. 
The  American  consuming  public  pays  roughly  $10  million  a  day  for 
the  privilege  of  receiving  free  programing. 

Supported  by  the  commercial  networks,  the  National  Association  of 
Broadcasters  has,  according  to  press  accounts,  targeted  to  date  over 
$1  million  for  advertising  and  public  relations  activities  to  support 
their  antipay-cable  effort.  This  has  resulted  in  full-page  ads  in  major 
dailies  and  magazines  with  emotional  appeals  of  such  a  questionable 
nature  that  even  members  of  the  broadcasting  industry  have  protested 
the  content  of  the  ads,  and  I  am  sure  you  have  all  seen  them. 

Senator  Hart.  I  hate  to  unnerve  the  advertiser,  but  I  do  not  think 
I  have. 

Have  you  got  any  of  the  ads  that  some  members  of  the  broadcasting 
industry,  themselves,  protested  ? 

Mr.  Foster.  Yes,  sir;  these  ads  *  that  are  being  handed  to  you  were 
protested  by  several  members  of  the  broadcasting  industry — the 
factual  situations  being  presented  in  those  ads  are  just  simply  not  true. 

We  believe  the  entire  effort  of  this  campaign  by  the  broadcasters  is 
anticompetitive  in  nature  and  designed  to  throttle  the  pay-cable 
industry.  And  at  the  same  time,  by  throttling  the  pay-cable  industry, 
depriving  the  cable  television  industry  with  the  revenue  base  that  it 
needs  to  go  on  with  the  experimental  programs  that  I  was  describing 
earlier. 

Throughout,  their  campaign  has  relied  on  red-herrings;  such  as 
these:  (1)  Siphonimr — although  it  is  clear  that  no  siphoning  has  oc- 
curred. (2)  The  shifting  of  the  Super  Bowl  and  World  Series  to 
pay  TV — when  it  has  been,  and  is,  impossible  to  shift  those  events  to 
pay  TV.  And  (3)  the  demise  of  free  TV — when,  of  course,  in  the 
recession  year  of  1074,  network  profits  increased  15  percent. 

We  are  also  concerned  about  the  apparent  willingness  of  broadcast 
stations,  network-owned  and  others,  to  use  their  own  facilities  to  carry 
their  anticable  message  to  the  public  While  I  do  not  generally  hold 
to  the  conspiracy  theory  of  journalism,  I  must  admit,  such  coinci- 
dences as  a  news  report  on  a  network  station  in  New  York  City  of  a 
speech  by  the  president  of  that  network  given  in  Phoenix,  Ariz.,  at- 
tacking the  cable  television  industry,  strains  the  outer  limits  of 
credulity. 

I  am  aware  that  some  members  of  your  committee,  Mr.  Chairman, 
are  participating  in  Commerce  Committee  hearings  on  the  possible 
abolition  of  the  fairness  doctrine.  For  the  record.  I  can  say  that  on 
more  than  one  occasion,  members  of  this  industry  have  had  to  invoke 


1  The  ads  appear,  starting  on  p.  311 
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the  fairness  doctrine  to  reply  to  editorials  or  news  accounts  critical  of 
pay  cable. 

Network  and  broadcaster  tactics  have  gone  beyond  mere  legal 
manuevers  and  admanship.  At  the  local  and  State  level,  they  have 
used  their  political  muscle  to  encourage  adoption  of  regulations  or 
laws  restricting  or  barring  pay-cable  service.  Even  nationally,  they 
have,  lobbied  for  legislation  which  would  bar  cable  television  from 
originating  virtually  any  kind  of  programing  on  its  own. 

This  kind  of  blatant  political  activity  is  perhaps  best  typified  by 
successful  network  efforts  through  political  pressure  to  stop  the  FCC 
from  adopting  new  and  more  liberal  rules  for  pay-cable  in  early  1974. 

In  a  speech  to  the  ABC  affiliates  in  Los  Angeles  in  May  1074, 
Everett  Erlich,  senior  vice  president,  and  general  counsel  of  ABC 
stated : 

We  took  the  leadership  in  opposing  these — the  pay-cable — proposals  with  the 
result  that  key  members  of  Congress  made  it  known  in  no  uncertain  terms  that 
they  did  not  expect  the  Commission  to  act  on  such  a  far-reaching  policy  matter 
without  a  full  complement  and  wilhout  first  getting  congressional  guidance.  The 
Commission  got  the  message  and  has  postponed,  for  several  months,  reconsidera- 
tion of  this  particular  issue. 

Mr.  Chairman,  I  believe  the  activities  I  have  described  here  today 
should  make  clear  to  this  committee,  a  pattern  of  increasingly  abusive 
and  anticompetitive  activity  against  cable  television  by  commercial 
television  networks.  While  in  the  early  years  the  networks  publicly 
ignored  cable  television,  confining  their  anticompetitive  efforts  to  be- 
hind the  scenes  activity,  today  they,  and  the.  broadcasting  industry  in 
general,  publicly  and  directly  attempt  to  stifle  pay-cable  and  therefore 
cable  development. 

Taken  in  toto,  these  activities  represent  a  sophisticated  and  alarming 
demonstration  of  power  designed  to  perpetuate  an  entrenched  oligop- 
oly and  deny  to  the  American  public,  its  right  to  obtain  new  and  more 
diverse  communication  services. 

In  conclusion,  I  would  like  to  commend  you,  Mr.  Chairman,  and  the 
committee  for  undertaking  these  hearings.  The  public  can  only  benefit 
from  your  efforts.  Of  course,  I  will  be  happy  to  answer  any  questions 
you  might  have. 

Senator  Hart.  Thank  you  very  much. 

I  think  it  would  be  more  useful  if  Mr.  O'Leary  or  Mr.  Hellerman 
would  direct  the  staff  questions  as  I  am  into  the  second  of  these  two  acls. 

Mr.  Hellerman.  Thank  you,  Mr.  Chairman. 

Mr.  Foster,  you  discussed  how  the  growth  of  cable  TV  and  pay-cable 
has  been  restrained.  And  I  guess  your  argument  goes  that,  absent  these 
restraints,  both  public  and  private,  cable  could  grow  and  offer — to 
quote  your  statement  "a  new  world  of  beneficial  communication 
services". 

Assuming  that  you  had  access  to  feature  films  and  sports,  what 
would  you  offer  in  addition  to  what  we  have  now,  and  what  is  the  new 
world  that  you  are  talking  about? 

Mr.  Foster.  Well,  let  me  give  you  a  few  examples  of  some,  kinds  of 
programing  that  are  going  on  today  in  cable  television  systems,  and 
I  can  only  say  that  more  would  be  going  on  if  the  revenue  base  was 
broader. 

Mr.  Chairman,  again  from  your  home  State  of  Michigan,  the  Jack- 
son-Michigan cable  system  there  has  been  presenting  a  series  of  half- 
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hour  video  tapes  about  pioneer  and  Victorian  life  in  that  city,  to  bring 
to  the  students  and  Community,  in  general,  more  complete  understand- 
ing of  their  history. 

At  the  present  time,  a  cable  television  system  in  Amherst,  N.Y.  and 
West  Lafayette,  Ind.  is  participating  in  an  HEW  demonstration 
project,  utilizing  cable  television  systems  to  provide  instruction  for 
the  severely  handicapped.  That  is,"  a  project  that  is  partially  being 
funded  by  HEW  and  partially  being  funded  by  cable  television  sys- 
tem itself.  And,  again,  that  is  typical  of  some  new  kinds  of 
programing. 

William  Patterson  College  in  New  Jersey  is  offering  a  three-credit 
course  over  13  New  Jersey  cable  television  systems,  as  well  as  Tele- 
prompter  System  in  Manhattan  and  Manhattan  Cable.  This  is  a  usable 
course  being  given,  for  credit,  and  it  is  extremely  popular. 

The  Tulsa  System,  which  is  one  of  our  newer  large  market  systems, 
has  recently  signed  a  contract  to  produce  a  series  of  programs  with  the 
Tulsa  Philharmonic  Orchestra,  showing  the  orchestra  in  rehearsal 
under  guest  conductors,  and  in  performance,  and  bringing  to  the 
people  of  Tulsa  a  view  of  their  own  orchestra,  which  they  have  never 
had  before  through  any  broadcast  services. 

Teleprompter,  in  New  York,  lias  weekly  opera  programs.  I  could 
go  on  and  give  you  many  examples  of  the  kinds  of  things  which  are 
being  done  by  cable  television  systems  today. 

Mr.  Hellermax.  they  would  be  much  broader  in  scope,  much  more 
frequent,  and  the  benefit  to  the  public  would  be  much  larger,  if  we 
had  the  additional  revenue  base.  Being  able  to  show  first-run  movies 
could  accomplish  this. 

My  wife  and  I  went  to  the  movies  last  night  and  we  paid  $3  a  head, 
which  was  $6,  plus  a  hamburger  afterward,  and  by  the  time  we  got 
home,  we  had  spent  $11.50.  Why  should  I  not  have  the  privilege  of 
paying  $1  or  $2  and  watching  that  same  film  in  the  privacy  of  my  own 
home,  in  an  uncut,  uncensored,  and  uninterrupted  version?  It  seems 
to  me  that  that  is  an  opportunity  that  I,  as  a  consumer,  ought  to  have. 
And  with  that  opportunity,  I  would  also  have  the  chance  to  view  other 
kinds  of  programing. 

Mr.  Hellerman.  Thank  you. 

Senator  Hart.  Mr.  Foster,  gentlemen,  I  apologize,  I  am  required  to 
fake  a  recess  for  about  10  minutes.  There  is  a  meeting  of  the  Judiciary 
Committee  and  I  hope  their  commitment  for  10  minutes  is  good. 

[Recess.] 

Senator  Mathtas.  Senator  Hart  and  I  have  just  been  in  a  meeting 
of  the  Constitutional  Amendments  Subcommittee  and  I  believe  he  is 
on  his  way  back,  but  in  order  to  save  the  time  of  the  witnesses,  as  well 
as  the  time  of  the  committee,  I  will  assume  the  responsibility  of 
resuming. 

Before  we  continue  with  the  questions  for  the  witness,  I  would  like 
to  reserve  the  right  to  submit  questions  in  writing  and  ask  for  re- 
sponses for  the  record  during  the  course  of  the  hearing. 

Senator  Mathias.  Mr.  Hellerman,  do  you  have  further  questions? 

Mr.  Hellerman.  Thank  you  very  much. 

Mr.  Foster.  Perhaps,  Mr.  Hellerman,  I  might  expand  slightly  the 
answer  I  gave  to  your  first  question.  John  Goberman,  from  the  Lincoln 
Center,  and  other  witnesses  will  be  testifying  later  as  to  other  types  of 
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programing  that  will  be,  and  are  being,  presented  on  cable  systems  on 
a  per-program  basis,  other  than  motion  pictures  and  sports,  and  they 
will  spell  out  some  of  the  other  cultural  and  educational  programing 
that  will  be  available  on  pay-cable. 

Mr.  Hellermax.  Thank  you. 

Mr.  Foster,  you  indicate  in  your  testimony  that  prior  to  1966,  the 
FCC  ruled  that  cable  TV  did  not  fall  under  its  statutory  jurisdiction. 
Since  that  time,  you  allege  that  a  number  of  public  restraints  have 
been  imposed  by  the  FCC  at  the  behest  of  either  the  broadcasters, 
networks,  or  both. 

Now  the  FCC  is  charged  with  the  responsibility  of  making  these 
decisions  in  the  public  interest.  In  your  view,  how  is  it  that  they  have 
so  consistently  managed  to  go  wrong  ? 

Mr.  Foster.  Very  possibly  I  have  not  done  a  very  good  job  of  ex- 
plaining these  issues  to  the  FCC,  Mr.  Hellerman,  and  that  is  why  they 
have  gone  wrong. 

I  have  a  couple  of  reasons  for  that :  First  of  all,  this  is  a  new  tech- 
nology trying  to  establish  itself  and  I  think  that  there  is  a  tendency 
on  the  part  of  regulatory  agencies  in  this  country  to  give  the  benefit 
of  doubt  to  established,  well-entrenched  members  of  the  industries 
that  are  being  regulated  by  them. 

They  are  not  going  to  be  criticized  very  much  by  anybody  for  taking 
care  of  the  people  who  are  already  in  business,  whereas  they  might 
be  embarking  on  new  ground  by  permitting  a  new  competitive  en- 
trance into  the  field. 

And  I  think,  probably,  the  principal  reason  for  this  is  that  the  FCC 
has  failed  to  make  the  broadcasters  present  any  kind  of  concrete  evi- 
dence of  financial  impact  by  cable  television  on  their  ability  to  provide 
the  services  that  they — the  networks — now  provide. 

There  has  always  been  an  assumption  that  if  there  was  at  least  a 
theoretical  impact  on  the  broadcasting  industry,  that  that  is  all  the 
FCC  would  require  by  way  of  a  showing.  Instead,  as  we  have  seen, 
during  the  period  of  time  since  cable  has  grown  from  an  infant  in- 
dustry to  serving  10  million  homes,  the  profits  of  the  broadcasting 
industry  have  steadily  gone  up.  The  predicted  impact  of  cable  tele- 
vision on  the  broadcasting  industry  has  never  appeared  and  I  would 
submit  today  that  any  impact  in  the  future  is  still  only  theoretical. 

Mr.  Hellermax.  Obviously,  the  broadcasters  and  the  networks  are 
concerned  that,  ultimately,  pay-cable  will  threaten  the  viability  of 
free  over-the-air  TV. 

During  one  of  your  debates  with  Mr.  Wasilewski  of  NAB,  you  stated 
that  it  was  in  the  interest  of  the  cable  industry  to  have  a  strong,  viable 
and  profitable  broadcast  industry.  Do  you  really  believe  that  the  two 
can  peaceably  co-exist  ? 

Mr.  Foster.  Absolutely. 

Mr.  Hellerman.  Would  you  explain  that  further? 

Mr.  Foster.  Today  the  cable  television  industry  is  almost  completely 
reliant  upon  the  broadcasting  industry  for  its  product.  About  85 
percent  of  what  cable  television  provides  to  its  viewers  is  what  we 
receive  from  the  broadcasting  industries. 

I  think  people  must  feel  that  we  are  extremely  masochistic  in  want- 
ing to  embark  on  any  kind  of  business  or  regulatory  activity  which 
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would  prevent  the  broadcasters  from  having  that  programing  avail- 
able to  us.  We  need  that  programing  and  we  are  not  about  to  do  any- 
thing to  kill  it  off. 

It  is  my  feeling,  and  will  continue  to  be  my  feeling,  that  the  two 
industries  can  get  along  very  well  together  and  will  for  a  long  time  to 
come. 

Now,  I  have  never  said  that  the  emergence  of  a  strong  cable  tele- 
vision industry  will  not  force  changes  upon  the  broadcasting  industry, 
just  as  the  advent  of  television  forced  changes  upon  the  radio  broad- 
casting industry.  But  that  is  part  of  the  American  way  of  life,  and 
change  does  happen  to  industrial  enterprises. 

Mr.  Hellerman.  Have  any  television  stations  documented  the  loss 
of  revenue  to  cable  or  pay-cable  ? 

Mr.  Foster.  Absolutely  not.  There  has  never  been  any  documentation 
of  any  economic  impact,  either  by  a  cable  television  system  or  by  a  pay- 
cable  enterprise. 

Mr.  Hellerman.  Has  your  association  or  has  any  cable  company 
requested  the  FCC  to  investigate  that  ? 

Mr.  Foster.  We  have  continually  requested  the  FCC  to  require 
financial  showings  from  the  broadcasters  before  the  FCC  gives  cre- 
dence to  these  claims  of  economic  impact,  but  so  far,  they  have  not 
done  so. 

Mr.  Hellerman.  You  referred,  before,  to  some  advertising  by  NAB 
committees  regarding  pay-cable  activities.  Have  any  NAB  members 
questioned  the  correctness  or  fairness  of  these  advertisements? 

Mr.  Foster.  Yes ;  a  Mr.  Kobert  Block,  who  is  a  member  of  the  NAB, 
has  protested  officially  to  their  organization  concerning  this  advertising 

Mr.  Hellerman.  Do  you  have  more  information  than  that?  Is  there 
an  NAB  code  on  advertising? 

Mr.  Foster.  Mr.  Block  prepared  a  resolution  to  the  NAB  convention 
to  resolve  that  all  advertisements  or  other  public  relation  statements 
made  by  broadcasters  for  dissemination  in  any  media  of  public  com- 
munications shall  comply  with  their  own  television  advertising  code. 

He  felt  that  the  same  restrictions  that  they  place  upon  themselves,  or 
apparently  place  upon  their  advertisers  in  terms  of  the  way  they  do 
their  advertising  and  the  truth  of  their  advertising,  should  also  apply 
to  themselves.  Needless  to  say,  of  course,  the  NAB  refused  to  adopt 
the  principle  that  the  NAB  itself  should  be  bound  by  the  code  of 
truthfulness  that  it  imposes  on  broadcast  advertising. 

That  code,  as  I  think  you  will  probably  know,  specifically  requires 
broadcasters — a  commercial  television  broadcaster — to  make  its  fa- 
cilities available  for  the  advertising  of  products  and  services,  and  to 
accept  commercial  presentations  for  such  advertising.  However,  a 
television  broadcaster  should,  in  recognition  of  his  responsibility  to 
the  public,  refuse  the  facilities  of  his  station  to  an  advertiser  when  he 
has  good  reason  to  doubt  the  integrity  of  the  advertisers,  the  truth  of 
the  advertising  representations,  or  the  compliance  of  the  advertiser 
with  the  spirit  and  purpose  of  all  applicable  legal  requirements. 

And,  apparently,  at  least  one  broadcaster  felt  that  his  own  ad- 
vertising on  the  pay-cable  issue  violated  his  own  code. 

Mr.  Hellerman.  Thank  you,  Mr.  Foster. 

In  your  testimony,  you  say  that  "It  is  by  now  beyond  dispute  that 
these  early  FCC  actions  were  undertaken  at  the  prompting  of  network 
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and  television  broadcasters."  Are  yon  saying'  that,  as  a  result  of  this 
prompting,  the  FCC  reversed  its  earlier  decision  and  asserted  jurisdic- 
tion over  cable  ? 

Mr.  Foster.  Yes ;  that  is  precisely  what  they  did. 

Mr.  Hellerman.  You  also  talk  about  one  case  where  a  station  may 
have  gone  black  when  they  had  been  programing  all  night,  What  are 
you  referring  to  there  ?  Do  3Tou  have  any  more  information  on  that  ? 

Mr.  Foster.  Yes ;  I  do. 

The  docket  number  at  the  FCC.  of  this  rulemaking,  was  20028.  And 
the  purpose  of  tins  docket  was  simply  to  permit  the  CATV  system 
to  import  additional  distant  signals,  a  signal  that  it  would  not  other- 
wise have  the  right  to  import  in  the  early  morning  hours  when  no 
local  station  remained  on  the  air. 

The  FCC  thought  that  that  was  a  fairly  reasonable  idea,  and  cer- 
tainly in  the  public  interest,  that  people  who  worked  odd  shifts  or 
had  to  be  awake  at  night,  would  have  the  opportunity,  on  the  cable 
system,  to  receive  a  distant  station  when  all  of  the  local  stations  were 
black. 

One  of  the  broadcast  oppositions  to  this  rule  was  filed  by  the  CBS 
television  network.  Their  owned  and  operated  affiliate,  in  St.  Louis, 
KMOX-TY,  was  programing  during  these  hours,  at  least  6  nights  a 
week,  and  it  was  one  of  the  few  stations  in  the  country  doing  so  at 
that  time.  And,  therefore,  a  rather  large  number  of  CATV  systems, 
in  nearby  smaller  markets,  were  looking  forward  to  carrying  KMOX 
under  this  new  rule. 

This  fact,  of  course,  was  known  to  the  KMOX  management;  the 
rule  Avas,  in  fact,  adopted  by  the  FCC  with  an  effective  date  of  Octo- 
ber 18,  1074.  Commencing  Monday,  October  21,  KMOX  dropped  its 
late-night  programing  on  Monday,  Tuesday,  and  Wednesday  and  a 
full  schedule  of  late-night  programing  was  not  reinstated  until  Janu- 
ary of  1075. 

Mr.  Hellermant.  Thank  you. 

You  mentioned  that  the  networks  have  been  lobbying  for  legislation 
which  would  bar  cable  television  from  originating  virtually  any  kind 
of  its  own  programing. 

Have  not  the  networks  criticized  cable  and  pay-cable  for  not  doing 
enough  of  their  own  programing.  Isn't  there  some  consistency  here? 

Mr.  Foster.  Yes.  This  is  typical  of  the  vascillating  attitude  that  the 
broadcasters  have — television  broadcasters  have  taken  on  the  whole 
subject  of  originating  programing. 

Originally,  they  were  absolutely  opposed  to  cable  television  systems 
doing  any  program  origination.  Then,  once  they  realized  that  this 
probably  was  not  a  very  profitable  business  and  was  pretty  expensive 
for  cable  systems  to  do,  they  began  to  urge  local  origination  and  said 
that  this  was  obviously  an  important  role  for  cable  television,  and  they 
should  go  about  doing  it.  They  were  actually  lobbying  at  the  FCC 
for  rather  stringent  requirements  on  how  much  local  origination  should 
be  done  and  what  equipment,  and  so  forth,  cable  television  systems 
should  have.  The  broadcasters  were  directly  responsible  for  the  intro- 
duction of  a  bill  last  year,  in  the  Congress,  which  would  have  per- 
mitted all  origination,  including  pay-cable  origination  and  any  kind 
of  local,  whether  sponsored  or  not. 

Mr.  Heixermax.  You  referred  to  a  speech  given  by  Mr.  Erlich  of 
ABC,  talking  about  ABC  taking  the  leadership  in  a  course  of  action. 
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Would  you  explain  what  that  course  of  action  -was,  to  the  best  of  your 
knowledge,  and  what  happened  as  a  result  of  that  leadership  ? 

Mr.  Foster.  I  must,  of  course,  rely  primarily  on  hearsay  when  I 
tell  you  what  I  think  happened.  In  the  fall  of  1978 — in  October,  I 
believe  it  was — we  had  rather  extensive  hearings  before  the  FCC  on 
the  whole  pay-cable  issue.  Some  100  witnesses  testified;  there  were 
days  of  hearings  during  the  winter  of  1973  and  early  in  1974. 

All  of  the  interested  parties  were  negotiating  on  the  subject,  talking 
to  various  Commissioners  and  Commission  staff  in  an  attempt  to  work 
out  a  resolution  to  the  pay-cable  problem  to  bring  about  a  relaxation  of 
the  rules. 

I  think  most  of  us  were  very  optimistic  that  we  were  getting  close 
to  a  resolution  of  the  problem.  And  it  also  became  apparent  that  it 
was  going  to  be  a  resolution  that  would  substantially  relax  the  rules. 

At  about  that  time,  it  is  my  understanding  that  the  Chairman  of 
the  FCC,  who  was  then  Dean  Burch,  and  who  had  given  some  indica- 
tion that  he  would  be  leaving  the  Commission  before  long,  was  rather 
strenuously  reminded  by  several  prominent  Members  of  Congress  that 
an  absolutely  critical  issue  of  this  type  should  not  be  decided  by  the 
FCC  until  they  had  the  full  complement  of  Commissioners — at  that 
time,  they  were  somewhat  reduced  by  resignations — and  that  the  matter 
should  be  held  in  abeyance. 

And,  of  course,  it  was  held  in  abeyance  and  we  had  to  go  through 
another  whole  round  of  hearings  and  the  resolution  of  the  pay-cable 
problem  was  delayed  for  well  over  a  year  because  of  that  congressional 
activity  inspired  by  Mr.  Erlieh,  as  he  was  good  enough  to  take  credit 
for. 

Mr.  Hellerman.  Mr.  Chairman,  I  have  one  other  question. 

Mr.  Foster,  since  cable  TV  does  not  involve  the  allocation  of  a 
limited  amount  of  spectrum  or  air  space,  is  it  your  view  that  FCC 
regulation  is  inappropriate  ? 

In  other  words,  are  your  complaints  directed  to  the  FCC  rules 
relating  to  programing  or  do  they  go  beyond  that  to  the  idea  of  Federal 
regulation  in  general? 

Mr.  Foster.  Let  me  answer  that  question  in  a  couple  of  ways :  First 
of  all,  the  FCC  does  attempt  to  regulate  cable  as  though  it  were  the 
same  kind  of  thing  as  broadcasting.1  Obviously,  broadcasting  must  be 
regulated  because  it  uses  a  very  scarce  commodity,  the  electronic  fre- 
quency spectrum,  and  that  must  be  allocated  to  people  who  use  it  in  a 
responsible  fashion.  That  is  where  the  whole  theory  of  radio  waves 
comes  about,  that  it  is  a  scarce  kind  of  commodity.  But  instead,  the 
FCC  has  taken  the  same  kind  of  theory  of  regulation,  that  of  scarcity, 
and  applied  it  to  something  which,  I  believe  I  have"  demonstrated  to 
you,  is  a  communication  medium  of  abundance — that  this  cable  I  am 
holding  in  my  hand  can,  in  fact,  bring  120  channels  of  communication 
into  the  home. 

The  television  set  that  is  sitting  in  your  living  room  is  the  most 
underused  appliance  in  the  American  home;  it  is,  indeed,  an  elec- 
tronic marvel  but,  because  of  the  kind  of  regulation  we  have  in  which 
the  benefit  of  the  doubt  is  given  to  those  who  are  operating  a  medium 
of  scarcity,  that  television  set  is  being  used  for  only  a  very  small  frac- 
tion of  its  capability,  not  just  capability  to  bring  entertainment  pro- 

1  See  article  "The  Effect  of  the  FCC's  Regulations  on  Cable  Development  in  the  Cities" 
appearing  on  p.  321. 
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graming  into  the  home,  but  capability  to  bring  all  kinds  of  services 
of  benefit  to  the  home  such  as :  Health,  welfare,  and  educational  serv- 
ices, and  an  infinite  variety  of  things. 

But  because  the  FCC  has  taken  the  position  that  it  must  regulate 
cable  as  though  it,  too,  were  a  scarce  commodity,  we  have  this  really 
regulatory  anachronism. 

It  is  my  feeling  that,  because  we  are  not  using  frequency  spectrum, 
the  regulation  should  be  as  limited  as  possible.  Now,  I  thoroughly 
agree  that  the  FCC  does  have  the  responsibility  to  preserve  the  strong, 
viable  broadcasting  industry.  But  I  submit  to  you  that  a  strong,  viable 
broadcasting  industry  does  not  require  it  to  be  free  from  competition. 
And  that  is  the  whole  point. 

Mr.  Hellerman.  Thank  you,  Mr.  Foster. 

Mr.  Chairman,  I  have  no  further  questions. 

Senator  Hart.  Mr.  Chumbris,  I  believe,  has  some  questions  for 
Senator  Thurmond. 

Mr.  Chumbris.  Dick  Jones  will  give  those,  Mr.  Chairman.  I  just 
have  one  comment  and  then  I  will  turn  it  over  to  Dick  Jones. 

Mr.  Foster,  as  I  told  you  during  the  recess,  I  thought  what  I  stated 
earlier  in  my  statement  covered  CATV:  "Cable  television,  also  known 
as  CATV,  performs  a  valuable  and  necessary  service  to  millions  of 
people  who,  for  a  variety  of  reasons,  do  not  receive  adequate  over-the- 
air  television",  nothing  that  I  say  should  in  any  way  be  interpreted 
as  a  criticism  of  the  conventional  cable  television  system,  as  we  know 
them. 

As  I  told  you  during  recess,  if  you  want  me  to  amend  my  state- 
ment to  include  you  as  a  fifth  industry,  I  would  be  willing  to  abide  by 
it  but  I  am  sure  you  do  not  want  to  get  into  a  cussing  contest  with  the 
other  four  industries  if  such  a  cussing  contest  should  develop. 

Mr.  Foster.  Right.  I  appreciate  your  clarifying  that  but  let  me 
make  one  comment.  We  do  not  regard  cable  television  as  simply  an 
auxiliary  or  supplementary  service  to  the  broadcasting  industry.  The 
way  you  have  described  it  is  that  cable's  justification  in  life  is  to 
bring  television  to  people  who  would  not  otherwise  receive  it.  We 
claim  that  the  industry  has  a  much  broader  justification  and  that  its 
future  lies  in  becoming  a  total  communication  service,  and  not  simply 
as  an  adjunct  to  the  existing  television  broadcasting  industry. 

Mr.  Chumbris.  Now  there  is  one  point  you  made  in  your  statement 
when  you  mentioned  siphoning,  and  you  stated,  "Their  campaign  has 
relied  on  red  herrings.  Siphoning,  although  it  is  clear  that  no  siphon- 
ing has  occurred,  the  shifting  of  the  Super  Bowl  and  World  Series 
to  pay  TV,  when  it  has  been  and  is  impossible  to  shift  those  events 
to  pay-TV  and  the  demise  of  free  TV,  when,  of  course,  1974  network 
profits  increased  15  percent." 

Now,  do  I  gather  there  that  you  think  it  is  impossible  for  pay-TV 
to  take  over  the  Super  Bowl  and  the  World  Series  or  the  world  series 
of  basketball  or  the  world  series  of  golf  ? 

Mr.  Foster.  Under  the  rules  the  FCC  has  promoted — rules  which 
we  did  not  oppose  in  any  way — we  publicly  stated  before  the  FCC, 
and  on  many  occasions,  that  we  would  accept  any  regulation  which 
would  prevent  the  industry  from  siphoning  away  major  sporting 
events,  or  other  events  of  that  type  which  the  American  people  have 
come  to  expect  to  be  shown  on  a  commercially-sponsored  basis.  We 
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know  that  it  would  be  political  suicide  for  us  to  attempt  to  take  the 
World  Series  and  the  Super  Bowl  away  from  the  American  public 
and  to  make  it  available  strictly  on  a  pay  basis.  We  understand  that 
as  a  political  fact  of  life.  And  to  be  accused,  it  seems  to  me,  of  that 
kind  of  political  stupidity  is  offensive,  As  Dean  Burch  pointed  out  at 
the  start  of  the  pay  cable  hearings  in  1973,  "Let  us  please  not  hear 
any  more  about  those  kinds  of  red  herrings,"  and  yet  we  continue  to 
hear  about  them;  we  continue  to  have  them  presented  by  the  most 
responsible  communications  industry  in  the  country  in  the  form  of 
these  kinds  of  ads. 

Mr.  Chumbris.  The  only  difficulty  with  that,  and  one  of  the  diffi- 
culties of  working  up  here  a  long  time,  is  that  we  have  been  through 
a  lot  of  problems.  I  remember  very  well,  and  I  was  a  member  of  the 
subcommittee  at  that  time,  that  in  1958,  we  had  before  us  the  Profes- 
sional Team  Sports  Bill  that  would  have  given  them  an  exemption 
from  the  antitrust  laws. 

And  so  in  giving  them  an  exemption  from  the  antitrust  laws, 
Senator  Langer  introduced  an  amendment  to  the  bill,  saying  since  we 
are  going  to  give  you  an  exemption  from  the  antitrust  laws,  I  have  a 
bill  which  will  say  that  the  owners  of  professional  baseball  teams  or 
football  teams,  basketball,  or  ice  hockey,  will  be  prohibited  from 
entering  into  a  closed-circuit  agreement,  to  have  a  closed  circuit  of 
their  sports.  And  an  amendment  was  made  a  part  of  the  record,  be- 
cause at  that  time,  the  record  showed  that  Mr.  O'Malley,  of  the  Los 
Angeles  Dodgers,  who  had  moved  to  Los  Angeles,  and  Mr.  Stoneham, 
of  the  San  Francisco  Giants,  who  had  moved  to  San  Francisco,  were 
negotiating  a  contract  with  closed-circuit  TV. 

So  it  was  not  just  what  you  might  call  an  impossibility.  The  argu- 
ment Senator  Langer  gave  was,  "I  want  to  watch  on  TV  a  professional 
boxing  championship  and  I  do  not  want  to  see  it  on  closed  circuit." 

Well,  we  know  now  that  Ali  has  made  millions  and  millions  and 
millions  on  closed-circuit  TV,  and  the  average  person,  the  97  percent 
that  we  are  talking  about,  cannot  see  it  on  free  television. 

We  saw  one  last  week  and,  as  I  understand  it,  it  was  one  of  those 
that  closed  circuit  did  not  want,  But  the  same  thing  could  apply  in 
other  sports.  Look  at  the  issue  of  blackouts ;  Congress  had  to  pass  a 
blackout  bill  which  football  did  not  like,  and  other  sports  do  not 
like. 

Why?  Because  one  city  is  completely  blacked  out  to  protect  the 
receipts  of  the  area  so  that  they  could'  fill  that  particular  stadium. 
There  was  a  great  outcry.  Some  people  look  upon  this  pay-cable 
issue  as  a  possible  blackout.  If  you  have  pay-cable ;  this  97  percent  of 
the  people,  people  who  are  in  outlying  areas  where  you  cannot  get 
pay-cable  because  of  the  difficulty  of  wiring  it,  the  cost  of  wiring  it. 
I  understand  you  cannot  wire  Harlem  because  of  several  problems 
they  have  there. 

These  people  will  be  denied  certain  types  of  programs.  To  them  in 
Harlem,  it  is  important  to  watch  a  basketball  game  with  80  percent 
of  the  basketball  players  being  black.  Denying  them  the  right  to  see 
it  is  an  emotional  issue.  And  that  is  why  I  asked  to  have  put  in  the 
record  Jesse  Jackson's  statement,1  the  statement  of  labor  leaders  and 

1  Retained  in  committee  files. 
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of  the  aged,  and  of  the  handicapped  because  many  of  these  people 
Lave  low  incomes.  If  they  are  handicapped  they  may  be  denied  the 
right  to  see  events  that  will  be  unavailable  to  them  if  siphoning  is  a 
reality. 

Mr.  Foster.  Mr.  Chumbris,  your  statement  proves  exactly  the  point 
that  I  was  trying  to  make.  Throughout  your  statement  you  kept  say- 
ing "might  happen",  "could  happen",  "may  happen  in  the  future." 
These  are  all  theoretical  possibilities  and  I  would  agree  with  you. 

Mr.  Chumbris.  Well,  that  is  why  I  gave  you  the  example  of  those 
that  did  happen  like  the  professional  boxing. 

Mr.  Foster.  Professional  boxing  had  been  killed  on  television  long 
before  Ali  came  along.  There  was  no  professional  boxing  on  television 
long  before  cable  became  any  kind  of  factor  in  communications. 
Television  killed  boxing  itself  or  boxing  killed  boxing,  one  of  the  two. 

But  the  point  is,  we  will  continue  to  have  a  FCC  and  we  will  con- 
tinue to  have  a  Congress.  If  some  of  these  theoretical  horribles  begin 
to  even  emerge  as  a  glimmering  possibility,  then  I  would  contend  the 
FCC  could  move  to  act  to  prevent  siphoning.  They  have  ample  ju- 
risdiction. The  Congress  certainly  has  jurisdiction,  if  the  FCC  proves 
not  to  have  it.  And  if  these  things  begin  to  happen,  why  should  a 
young  industry  trying  to  enter  into  a  competitive  marketplace  be 
frustrated  on  the  basis  of  a  possibility  of  something  that  might  hap- 
pen, when  there  are  adequate  remedies  to  prevent  the  consequences 
of  injuring  the  public  interest  ? 

While  I  am  mentioning  the  public  interest,  as  long  as  you  have 
mentioned  some  of  the  people  who  did  testify  on  the  other  side  before 
the  FCC.  let  me  make  a  brief  reference  to  a  list  of  people  who  testified 
on  behalf  of  greater  competition,  namely  in  favor  of  pay-cable :  The 
American  Civil  Liberties  Union,  The  Mexican- American  Legal  De- 
fense Fund,  The  National  Urban  Coalition,  a  group  which  is  not 
exactly  ignoring  the  interests  of  the  poor;  the  East  Bav  Skill  Center, 
the  Justice  Department,  Congress  of  Racial  Equality,  NAACP  Legal 
Defense  Fund,  National  Black  Media  Coalition,  National  Business 
League,  National  Citizens  Committee  for  Broadcasting,  and  the 
National  Newspaper  Publishers  Association. 

Mr.  Chumbris.  You  will  notice  when  I  made  my  request  to  the 
chairman  that  he  put  statements  pro  and  con,  summaries  of  pro  and 
con,  so  I  am  not  precluding  that.  As  a  matter  of  fact,  that  is  what  we 
are  up  here  for;  that  is  why  we  are  asking  questions  instead  of  making 
flat  statements,  and  that  is  why  we  have  the  Congress  looking  at  this 
issue  and  we  have  the  Commerce  Committee  looking  at  it  as  well  as 
this  subcommittee. 

As  you  well  know,  the  FCC  has  been  studying  it,  Somebody  has  to 
make  a  decision.  And  I  know  that  the  people  interested  in  SST  were 
very,  very  disappointed  at  the  final  decision.  Senator  Magnuson  and 
Senator  Jackson  were  highly  disappointed  when  they  wanted  legis- 
lation to  help  Oregon  and  Washington  to  get  the  SST  but  Congress, 
after  vigorous  debate,  said,  "No."  Somebody  wins  and  somebody  loses. 
That  is  why  Senator  Hruska  made  the  statement  before,  and  I  made 
it  again  this  morning,  that  when  you  have  four  different  industries 
involved  in  a  dispute,  someone  is  going  to  lose  and  someone  is  going 
to  win  but  the  public  interest  should  prevail. 
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Mr.  Foster.  We  certainly  welcome  the  closest  possible  scrutiny  of 
this  issue  and  the  widest  possible  debate  of  all  sides  of  it.  As  a  matter 
of  fact,  on  numerous  occasions,  we  have  requested  the  networks  to 
provide  us  with  their  great  facilities  for  making-  the  public  aware 
of  the  issues  you  have,  a  debate  on  one  of  their  talk  shows  on  this 
issue.  And  so  far,  such  a  debate  has  not  taken  place.  As  I  said,  we 
welcome  the  greatest  possible  scrutiny  of  this  issue  on  the  facts. 

Mr.  Chtjmbris.  Mr.  Jones  has  some  questions. 

Senator  Hart.  Mr.  Jones  ? 

Mr.  Jones.  Thank  you,  Mr.  Chairman. 

Senator  Thurmond  had  to  leave  because  it  was  necessary  for  him 
to  be  in  attendance  at  another  committee  meeting,  however,  he  had 
several  questions  of  a  general  nature  that,  for  the  benefit  of  the  record, 
he  wanted  you  to  respond  to. 

First  of  all,  Mr.  Foster,  the  Senator  was  interested  in  how  the 
public  would  be  benefited  if  they  have  to  pay  for  the  services  of  pay- 
cable  TV  to  view  events  that  the  networks  are  currently  presenting 
free? 

I  have  heard  you  respond  that  in  your  opinion  you  do  not  really 
think  there  is  anything-  free  but  certainly  that  the  public  is  not  spe- 
cifically having  to  pay  for  now. 

Mr.  Foster.  Well,  you  are  accepting  the  premise  of  the  broad- 
casters' argument  which  is,  that  programing,  which  is  now  being 
shown  on  television,  will  be  siphoned  away  to  pay-cable.  We  deny 
that  premise.  We  contend  that  the  possibility  of  seeing  a  first-run 
motion  picture  in  your  home  in  an  uncut,  uninterrupted  version,  is 
not  going  to  prevent  the  possibility  for  that  film  being  shown  some- 
time later  in  a  cut,  interrupted,  censored  version  by  a  sponsor. 

Certainly  the  widespread  showing  of  films  in  theatrical  release, 
many  kinds  of  theatrical  release — downtown  theaters,  neighborhood 
theaters,  drive-in  theaters — does  not  affect  the  value  of  that  film  for 
commercial  sponsorship.  As  a  matter  of  fact,  it  has  been  proven  time 
and  time  again  that  there  are  more  people  who  actually  first  see  a 
film  in  theatrical  release  and  still  watch  it  on  TV.  In  other  words,  by 
paying  some  money  for  it,  the  more  popular  a  film  is  when  it  finally 
gets  around  to  television,  the  more  the  sponsors  have  to  pay  for  it 
because  it  has  been  such  a  huge  success.  We  contend  the  same  thing  is 
going  to  happen  with  pay-cable.  If  a  movie  is  seen  on  pay-cable  and 
later  on  when  it  gets  around  to  being  shown  on  commercially  sponsored 
television,  its  value  will  be  enhanced,  not  detracted. 

We  do  not  intend  to  take  away  any  sports  programing  that  is  now 
being  shown.  The  sports  rules  of  the  FCC,  with  which  we  did  not 
have  a  strong  argument  on,  would  prevent  that  from  happening.  We 
think  that  the  rules  are  hopelessly  complicated  and  clo  prevent  some- 
sports  programing  from  being  shown  on  pay-cable,  which  could  be 
there,  absent  those  rules. 

But  we  are  not  talking  about  programing  that  we  intend  to  take 
away  from  the  networks  or  local  broadcasters.  Only  30  percent  of 
sports  programing  is  now  being  shown  on  commercially  sponsored 
television.  We  believe  that  there  are  enough  people  out  there  who 
would  like  to  see  the  other  70  percent  of  major  sports  events  and  we 
would  simply  like  the  opportunity  to  show  those  other  70  percent, 
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Why  should  the  networks  have  the  absolute  right  to  prevent  the 
American  public  from  seeing  those  70  percent,  just  because  they  hap- 
pen to  have  bought  30  percent  ? 

Mr.  Jones.  Thank  you.  Exactly  what  type  of  competitive  situation 
do  you  envision  as  appropriate  between  the  pay-cable  industry  and 
the  networks  ? 

Mr.  Foster.  Well,  the  other  witnesses  will  be  talking  rather  ex- 
tensively about  the  impact  of  the  pay-cable  rules,  which  the  FCC  has 
recently  promulgated,  and  so  I  do  not  want  to  get  into  the  details  of 
that. 

Our  position  before  the  FCC,  and  it  continues  to  be  our  position,  is 
that  there  should  be  an  experimental  period  permitted  in  which  there 
would  be  no  antisiphoning  rules  affecting  motion  pictures.  We  would 
accept,  anytime,  antisiphoning  rules  affecting  major  sporting  events, 
which  are  almost  religious  events  in  our  American  life,  and  which 
should  not  be  taken  away  from  commercially  sponsored  television. 

We  feel,  as  far  as  motion  pictures  and  other  forms  of  pay-cable  pro- 
graming, cultural  programing,  special  events  and  so  forth  are  con- 
cerned, that  an  experimental  period  should  be  permitted  by  the  FCC 
with  no  rules.  During  that  experimental  period,  the  FCC  would  be 
gathering  statistics  about  economic  impact,  studying  contracting  pat- 
terns for  the  product,  looking  at  how  the  situation  is  actually  evolving, 
rather  than  paying  attention  to  rhetoric.  And,  at  the  end  of  that  exper- 
imental period,  or  at  some  time  before  the  end  of  the  experimental 
period,  if  the  adverse  economic  impact  is  developing,  then  the  FCC  or 
the  Congress  could  act,  and  could  act  promptly.  But  we  feel  that,  be- 
cause the  situation  is  one  in  which,  basically,  we  are  talking  about 
free  competition,  why  should  competition  be  afforded  without  the 
benefit  of  actual  facts?  We  think  that  during  a  period  of  experiment, 
the  facts  could  be  gathered.  I  should  like  to  point  out  that  both  the 
Department  of  Justice  and  the  Office  of  Telecommunications  Policy  in 
the  White  House  have  supported  this  view  and  have  agreed  that  an 
experimental  period  should  be  permitted. 

Mr.  Jones.  Does  the  pay-cable  industry  want  to  be  able  to  obtain 
exclusive  rights  against  the  networks  ? 

Mr.  Foster.  I  really  would  not  want  to  answer  for  the  pay-cable 
entrepreneurs,  many  of  whom  are  sitting  right  behind  me.  Why  don't 
you  ask  them  their  intentions  and  how  they  want  to  do  business  ?  Many 
of  them  have  told  me  that  they  do  not  intend  to  seek,  purchase,  and/or 
get,  exclusivity  arrangements,  but  why  don't  you  ask  them  specifically 
and  they  can  talk  about  how  they  are  actually  contracting  the  product 
today  ? 

Mr.  Jones.  Thank  you  very  much. 

That  is  all  I  have,  Mr.  Chairman. 

Mr.  Pecore.  I  am  representing  Senator  Abourezk,  who  couldn't  at- 
tend this  morning.  In  listening  to  your  testimony,  I  find  the  words 
"cable  television,"  and  then  I  find  the  words  "pay-cable  television." 

Now,  could  you  distinguish,  for  the  record,  if  there  is  a  distinction, 
between  the  two  terms  as  you  use  them  ? 

Mr.  Foster.  Yes,  sir,  I  appreciate  your  asking  that  question  because 
I  think  it  is  one  of  the  most  confusing  things  to  people. 

When  you  become  a  cable  television  subscriber,  this  comes  off  a  tele- 
phone pole  outside  your  home,  and  comes  in  and  hooks  into  your  tele- 
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vision  set.  To  have  this  service  come  into  your  home,  you  pay  a  monthly 
fee.  The  average  monthly  fee.  right  now,  is  just  under  $6  per  month 
across  the  country.  And  for  that,  you  receive  the  off-the-air  services. 
In  other  words,  whatever  signals  the  cable  television  system  in  that 
community  has  available  to  it,  either  by  a  tall  antenna  on  a  mountain, 
or  by  microwaving  in  signals,  then  that  is  made  available  to  you  for 
that  monthly  fee.  That's  cable  television. 

A  subscriber  also  receives  whatever  local  origination  the  cable  system 
is  doing,  any  local  sporting  events  being  carried,  or  any  city  council 
meetings  being  picked  up. 

Cable  also  has  the  capacity  for  a  number  of  other  channels,  as  I  have 
described,  far  beyond  those  that  provide  the  normal  broadcasting  off- 
the-air  service. 

Pay-cable  is  when  one  of  the  other  channels  is  blacked  out  for  normal 
viewing.  However,  if  a  subscriber  signed  up  for  whatever  package  of 
programing  is  going  to  be  provided  that  month  or  that  week,  then  the 
channel  is  not  blacked  out.  The  subscriber  has  the  opportunity  of  see- 
ing, for  example,  a  first-run  movie  in  its  original  version,  a  special 
sporting  event,  some  kind  of  cultural  event,  or  an  educational  program, 
for  that  fee.  That  is  an  additional  fee,  over  and  above,  what  you  pay  to 
have  the  basic  service.  This  fee  is  based  either  on  the  program  itself,  a 
per-program  charge,  or  a  per-channel  charge. 

Most  of  the  pay-cable  systems  in  the  country  today  are  operating  on 
a  per-channel  basis,  primarily  because  of  some  technological  difficulty 
which  other  people  here  can  describe  a  good  deal  better  than  I  can. 

But  basically  that  is  the  difference.  Pay-cable  is  not  a  substitute  for 
normal  cable  television  service.  It  is  just  one  additional  service  which 
can  be  provided  for  an  additional  charge. 

Mr.  Pecore.  So  I  would  not  be  wrong  in  saying,  then,  that  cable 
television  simply  is  a  subscriber  service  having  to  do  with  accessibility 
to  programing,  whereas  pay-cable  has  to  do  with  the  programing  itself 
and  the  purchase  of  programing  ? 

Mr.  Foster.  I  would  say,  generally,  that's  correct. 

Mr.  Pecore.  Thank  you.  I  thought  the  record  should  be  clear  on  that. 

Senator  Hart.  Gentlemen,  thank  you  very  much. 

Mr.  Foster.  Thank  you  very  much. 

[Mr.  Foster's  prepared  statement  follows.  Testimony  resumes  on 
p.  27.] 

Prepared  Statement  of  David  Foster,  President,  National  Cable 

Television  Association 

Mr.  Chairman  and  Members  of  the  Committee.  My  name  is  David  Foster  and 
I  am  President  of  the  National  Cable  Television  Association.  NCTA  is  the  major 
national  trade  association  representing  the  cable  television  industry.  Over  60 
percent  of  the  nation's  ten  million  cable  television  households  are  served  by  our 
member  companies. 

Mr.  Chairman,  since  I  am  to  be  followed  by  other  industry  witnesses,  I  believe  it 
would  be  helpful  at  the  outset  for  me  to  provide  the  committee  a  capsule  history 
of  cable  television  as  well  as  pertinent  information  on  the  industry  today  ;  its 
size,  its  services  and  its  aspirations. 

Cable  television  developed  in  the  late  1940's  in  Pennsylvania,  Oregon  and 
Michigan  as  a  simple  "master  antenna"  service  in  response  to  commercial  broad- 
casting's inability  to  adequately  serve  outlying  areas.  Typically,  a  local  business- 
man, often  a  frustrated  television  dealer,  would  place  an  antenna  on  a  convenient 
hill  and.  through  a  complex  and  expensive  system  of  electronic  amplifiers  and 
coaxial  cable,  literally  pipe  the  broadcast  signal  into  the  community's  homes.  By 
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1959  there  were  about  550  CATV  systems  providing  improved  television  reception 
to  over  1.5  million  Americans. 

Although  still  developing,  today  cable  television  is  a  much  larger,  more  multi- 
faceted  communications  service.  There  are  now  3240  cable  television  systems 
serving  nearly  7,000  communities  in  all  50  states.  Nearly  10  million  American 
homes  (or  approximately  25  million  Americans)  receive  cable  television  service. 
Annual  industry  revenues  are  estimated  to  be  over  .$600,000.000 — the  bulk  of  those 
revenues  coming  from  the  basic  cable  television  monthly  fee.  Total  capital  invest- 
ment is  about  1  billion  dollars.  The  CATV  industry  employs  an  estimated  25.000 
men  and  women  in  management,  construction,  engineering,  programming,  finance, 
and  marketing  capacities. 

Mr.  Chairman,  much  has  been  written  and  said  about  the  potential  of  cable 
television.  As  the  Justice  Department  has  noted,  "broadband  cable  technology 
holds  the  key  to  a  new  world  of  beneficial  communications  services  for  all  the 
people  of  the  United  States." 

It  should  not  go  overlooked  that  cable  television  operators  today  are  providing 
a  wide  variety  of  beneficial  communications  services :  improved  TV  reception — 
including  extension  of  the  coverage  area  of  broadcast  television  stations,  and  a 
wider  variety  of  channels  from  which  to  choose.  For  example,  the  cable  TV  system 
in  Tulsa,  Okla.,  a  system  with  a  capacity  of  3G  channels,  currently  provides  24 
channels  of  varied  programming  to  the  community.  Hundreds  of  cable  systems 
provide  locally  originated  programming  for,  about  and  often  by  the  community. 
Newer  systems  are  providing  channels  for  public,  educational,  and  governmental 
access.  About  200,000  cable  subscribers  now  receive  pay  cable  service — which  for 
an  extra  fee  makes  available  motion  pictures,  sports  contests,  and  cultural  pro- 
gramming not  available  on  commercial  television.  As  cable  television  continues  to 
grow,  expanding  its  subscriber  base,  new  services  are  constantly  being  added : 
special  consumer  information  channels  providing  comparative  shopping  price  data 
and  programming  geared  to  Spanish  speaking  or  Chinese  audiences,  for  example. 
Experimental  projects  demonstrating  the  applications  of  CATV  technology  in 
providing  health,  educational  and  social  services  continue.  Cable  systems  in  New 
York,  Michigan,  and  Indiana,  for  example,  are  cooperating  in  tests  to  deliver 
instructional  services  to  the  severly  handicapped  and  to  homebound  children. 
Ultimately  it  may  be  that  in  our  increasingly  service-oriented  information 
transfer  society,  cable  communications  with  its  enormous  channel  capacity  and 
potential  for  two-way  communication  will  help  solve  the  problems  government, 
industry,   and  education  faces  in  delivering  services  efficiently  and  on  a  cost 
effective  basis.  For  cable's  unique  technical  capacity  makes  it  at  once  a  signifi- 
cant national  and  community  communications  resource. 

With  that  sketch  of  the  cable  television  industry  today  and  its  future  pos- 
sibilities. I  must  in  candor  acknowledge  that  we  are  concerned  that  cable  has 
not  come  farther,  faster.  As  you  Mr.  Chairman  yourself  have  said  "This  indus- 
try was  born  25  years  ago  with  bright  promise,  but  it  has  not  developed  into 
either  the  alternative  choice  for  consumers  or  the  competitive  contender  many 
of  us  hoped  to  see."  One  reason,  of  course,  is  the  malaise  of  the  nation's  economy 
and  its  particularly  heavy  impact  on  a  high  risk,  capital  intensive  industry. 
More  significant,  is  the  sometimes  chaotic  and  uniformly  oppressive  regulatory 
atmosphere  that  this  industry  has  been  forced  to  operate  in. 

A  third  factor,  inextricably  tied  to  this  regulatory  claustrophobia,  is,  I  sub- 
mit, the  essential  reason  for  these  hearings.  Have  the  commercial  television 
networks,  with  their  awesome  economic  power,  restrained  or  attempted  to  re- 
strain the  development  of  the  emerging  cable  and  pay  cable  industries?  The 
answer  is  a  clear  and  unequivocal  "yes". 

The  specific  concern  of  these  hearings  is  network  actions  restraining  pay  cable 
development.  Since  you  will  hear  in  considerable  detail  about  this  subject  from 
other  witnesses,  I  would  like  first  to  focus  on  the  broad  pattern  of  network  and 
broadcaster  attempts  to  stifle  cable  television.  In  tbi.s  way  I  believe  a  clearer 
understanding  will  emerge  of  that  pattern  of  network  opposition. 

As  I  mentioned  earlier  in  my  testimony,  CATV  really  developed  in  the  late 
40's  and  early  50's  as  a  response  to  the  inability  of  broadcasting  to  reach  all 
areas  of  the  population.  Indeed  by  bringing  programming  to  communities  that 
otherwise  would  have  received  none,  it  performed  a  beneficial  role  for  both  the 
public  and  broadcasting. 

But  gradually,  this  early  cable/broadcaster  cooperation  crumbled  as  broad- 
casters perceived  that  cable  growth  could  result  in  competition  for  audience.. 
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By  the  mid-sixties  broadcasters  had  concluded  that  cable  had  to  he  stopped  or 
at  least  contained.  Although  the  FCC  had  earlier  ruled  that  cable  did  not  fall 
under  its  statutory  jurisdiction,  in  1968,  responding  to  broadcaster  cries,  the 
FCC  began  asserting  jurisdiction  over  cable.  Under  the  1966  Report  and  Order, 
cable  TV  operators  were  required  to  prove  at  an  evidentiary  hearing  that  im- 
portation of  distant  signals  into  the  top-100  television  markets  would  not 
damage  existing  TV  stations  or  any  stations  which  might  later  be  established. 
Needless  to  say  not  one  cable  operator  could  prove  that  negative  equation. 
Indeed,  how  can  any  new  technology  prove  that  it  will  not  disrupt  or  threaten 
an  existing  industry  well  entrenched  in  its  marketing  patterns  and  economic 
assumptions?  But  the  more  serious  question  for  a  democratic  society  is  why 
any  new  technology  should  have  to  establish  that  its  entry  into  the  market- 
place will  not  prove  so  attractive  to  the  public.  It  is  by  now  beyond  dispute 
that  these  early  FCC  actions  were  undertaken  at  the  prompting  of  network  and 
television  broadcasters.  The  history  books,  research  studies,  and  law  journals 
chronicle  this  more  than  adequately.  The  result,  of  course,  was  a  four  year 
freeze  on  cable  television — beginning  in  196S  with  adoption  of  the  FCC's  so 
called  '•interim  procedures."  During  this  time  Congress  held  hearings,  the  FCC 
studied  cable  impact,  and  the  public  waited. 

I  would  add  here  that  the  cable  television  industry  considered  the  FCC,  then 
woefully  ignorant  of  cable  television,  as  primarily  an  unwitting  and  to  some 
extent  unwilling  accomplice.  But  the  pattern  had  been  established.  Henceforth 
each  move  by  the  cable  industry,  each  impartial  study  urging  that  cable  be 
unfettered,  and  each  call  from  the  public  for  cable  service,  resulted  in  an 
avalanche  of  doom-saying  from  broadcasters  and  the  networks.  Cable  develop- 
ment would  result  in  stations  going  black,  loss  of  profits  and  resulting  diminu- 
tion of  service,  and  of  course,  the  demise  of  free  TV. 

Since  the  adoption  of  those  protectionists  rules  in  the  60's  networks  and 
broadcasters  generally,  have  used  each  new  rulemaking  proceeding  at  the  FCC 
as  a  platform  to  oppose  any  easing  of  cable's  regulatory  strictures.  Indeed,  in 
most  cases  they  argued  and  lobbied  for  more  restrictive  regulations  on  cable 
to  prevent  CATV  from  entering  and  competing  in  the  marketplace. 

When  finally  the  FCC  in  1971  responding  to  public  pressure  moved  to  break 
the  freeze.  ABC,  CBS,  and  XBC  could  only  argue  for  a  return  to  the  infamous 
"retransmission  consent"  proposal.  A  plan  which  would  have  required  each  cable 
operator  to  negotiate  on  a  program  by  program  basis  for  the  right  to  carry 
programs  on  imported  signals  and  a  plan  which  had  aleady  been  proven  an 
abject  failure. 

V 'bile  that  plan  did  not  succeed,  the  breaking  of  the  cable  freeze  in  1972  left 
something  to  be  desired.  While  the  right  to  import  a  limited  number  of  distant 
signals  into  the  major  markets  was  granted,  that  right  was  in  large  part  negated 
by  the  FCC's  complex  rules  on  "leapfrogging",  "syndicated  exclusivity",  and 
"non-duplication". 

Since  those  new  rules  were  adopted  the  networks  and  broadcasters  have 
intensified  their  efforts  to  thwart  actions  which  would  have  encouraged  new 
audio  and  video  services  on  cable — a  goal  clearly  in  the  public's  interest.  They 
opposed  cable  television  origination.  When  the  FCC  planned  to  permit  late  night 
carriage  of  television  stations  in  areas  where  all  local  stations  had  signed  off, 
incredibly,  they  objected.  Reportedly,  one  network  station  decided  to  terminate 
its  late  night  programming  upon  the  effective  date  of  the  FCC's  rule. 

They  harassed  cable  operators  with  frivolous  objections  to  the  granting  of 
certificates  of  compliance  at  the  FCC,  delaying  the  initiation  of  cable  service 
in  communities  which  had  long  waited  for  cabie.  While  networks  and  broadcast 
stations  carried  as  many  as  three  professional  sports  contests  into  a  television 
market  on  the  same  day,  they  opposed  cable  importation  of  any  sports. 

And,  of  course,  their  opposition  is  now  most  stridently  focused  on  halting 
the  development  of  pay  cable.  You  will  hear  in  greater  detail  today  about  their 
tactics  on  this  issue. 

There  are  many  such  examples,  Mr.  Chairman.  Suffice  it  to  say  that  to  every 
proposal  which  would  permit  or  encourage  additional  services  for  the  American 
public  they  objected.  Each  step,  no  matter  how  small,  was  seen  as  a  threat  to 
their  control  over  the  delivery  of  television  entertainment  programming  to 
Americans — an  oligopoly  which  in  1974  saw  revenues  of  .$1.9  billion  and  pre-tax 
profits  of  $331  million.  Each  step  that  the  FCC  took  was  met  with  delaying 
tactics,  obfuscation,  and  outright  opposition.  The  networks,  it  may  be  said,  had 
their  own  theory  of  containment,  and  they  played  it  to  the  hilt. 
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The  network's  tactics  have  not  been  limited  to  the  legal  arena.  Their  tre- 
mendous information  and  promotion  resources  have  been  turned  to  the  fray  as 
well.  Special  organizations  or  committees  under  such  not-too-subtle  nomenclature 
as  the  "Free  TV  News  Bureau"  or  the  "Committee  to  protect  the  Public  From 
Paying  for  What  it  Now  Gets  Free  on  Television"  have  churned  out  the  party 
line  to  support  the  more  serious  legal  and  political  actions  designed  to  hold  cable 
back.  Even  the  Television  Information  Office,  whose  apparent  purpose  is  to 
promote  television  programming,  has  reminded  us  constantly  and  somewhat  more 
subtly  that  this  month's  great  lineup  of  network  program  is  coming  to  us  free — 
a  condition  which  may  change  soon  unless  we  write  to  our  FCC  Commissioners 
and  Congressmen. 

Supported  by  the  commercial  networks  the  National  Association  of  Broad- 
casters has,  according  to  press  accounts,  targeted  to  date  over  one  million  dollars 
for  advertising  and  public  relations  activities  to  support  their  anti-pay  cable 
effort.  This  has  resulted  in  full  page  ads  in  major  dailies  and  magazines  with 
emotional  appeals  of  such  a  questionable  nature  that  even  members  of  the 
broadcasting  industry  protested  the  ads.  We  believe  that  the  entire  effort  is 
anti-competitive  in  nature  and  designed  to  throttle  the  pay  cable  industry. 

Throughout,  their  campaign  has  relied  on  red  herrings.  "Siphoning",  although 
it  is  clear  that  no  siphoning  has  occurred,  the  "shifting  of  the  Super  Bowl  and 
World  Series  to  pay  TV",  when  it  has  been  and  is  impossible  to  shift  those 
events  to  pay  TV  and  "the  demise  of  Free  TV",  when,  of  course,  1974  network 
profits  increased  15  percent. 

We  are  also  concerned  about  the  apparent  willingness  of  broadcast  stations, 
network-owned  and  others,  to  use  their  own  facilities  to  carry  their  anti-cable 
message  to  the  public.  While  I  do  not  generally  hold  to  the  conpiracy  theory  of 
journalism,  I  must  admit  such  coincidences  as  a  news  report  on  a  network  station 
in  New  York  City  on  a  speech  by  the  President  of  that  network  given  in 
Phoenix,  Arizona  attacking  the  cable  television  industry,  strains  the  very  outer 
limits  of  credulity. 

I  am  aware  that  some  members  of  this  committee  are  participating  in  Com- 
merce Committee  hearings  on  the  possible  abolition  of  the  fairness  doctrine. 
For  the  record,  I  can  say  that  one  more  than  one  occasion  members  of  this 
industry  have  had  to  invoke  the  fairness  doctrine  to  reply  to  editorials  or  news 
accounts  critical  of  pay  cable. 

Network  and  broadcaster  tactics  have  gone  beyond  mere  legal  maneuvers  and 
adsmanship.  At  the  local  and  state  level  they  have  used  their  political  muscle 
to  encourage  adoption  of  regulations  or  laws  restricting  or  barring  pay  cable 
service.  Even  nationally  they  have  lobbied  for  legislation  which  would  bar  cattle 
television  from  originating  virtually  any  kind  of  programming  of  its  own. 

This  kind  of  blatant  political  activity  is  perhaps  best  typified  by  successful 
network  efforts  through  political  pressure  to  stop  the  FCC  from  adopting  new 
and  more  liberal  rules  for  pay  cable  in  early  1974.  In  a  speech  to  the  ABC 
affiliates  in  Los  Angeles  in  May,  1974.  Everett  Erlich,  Senior  Vice  President  and 
General  Counsel  of  ABC  stated,  and  I  quote :  "We  took  the  leadership  in  oppos- 
ing these  (the  pay  cable)  proposals  with  the  result  that  key  members  of  Congress 
made  it  known  in  no  uncertain  terms  that  they  did  not  expect  the  Commission  to 
act  on  such  a  far-reaching  policy  matter  without  a  full  complement  and  without 
first  getting  congressional  guidance.  The  Commission  got  the  message  and  has 
postponed  for  several  months  reconsideration  of  this  particular  issue." 

Mr.  Chairman,  I  believe  the  activities  I  have  described  here  today  should  make 
clear  to  this  committee  a  pattern  of  increasingly  abusive  and  anti-competitive 
activity  against  cable  television  by  commercial  television  networks.  While  in  the 
early  years  the  networks  publicly  ignored  cable  television,  confining  their  anti- 
competitive efforts  to  behind  the  scenes  activity,  today  they  and  the  broadcasting 
industry  in  general,  publicly  and  directly  attempt  to  stifle  pay  cable  and  cable 
development. 

Taken  in  toto,  these  activities  represent  a  sophisticated  and  alarming  demon- 
stration of  power  designed  to  perpetuate  an  entrenched  oligopoly  and  deny  to 
the  American  public  its  right  to  obtain  new  and  more  diverse  communications 
services. 

In  conclusion,  I  would  like  to  commend  you  Mr.  Chairman  and  the  committee 
for  undertaking  these  hearings.  The  public  can  only  benefit  from  your  efforts.  I 
will  be  happy  to  respond  to  any  questions. 
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Senator  Hart.  Our  next  witness  is  Monroe  M.  Bifkin,  president 
and.  chairman  of  the  board  of  American  Television  and  Communica- 
tions Corp. 

STATEMENT  OF  MONROE  M.  RIFKIN,  CHAIRMAN  AND  PRESIDENT 
OF  THE  BOARD  OF  AMERICAN  TELEVISION  AND  COMMUNICA- 
TIONS CORP. 

Mr.  Rifkix.  Mr.  Chairman  and  members  of  the  subcommittee.  My 
name  is  Monroe  M.  Rifkin.  I  am  president  and  chairman  of  the  board 
of  American  Television  and  Communications  Corp.,  ATC,  one  of  the 
largest  multiple  system  cable  operators  in  the  United  States.  I  have 
been  privileged  to  have  been  associated  with  the  cable  industry  since 
1959,  and  have  worked  in  virtually  every  facet  of  the  industry. 

Our  company,  ATC,  was  formed  in  June  1868,  to  create  an  operat- 
ing firm  of  national  scope  with  combined  resources  and  administered  by 
professional  management.  The  company  was  then,  and  is  now,  dedi- 
cated to  the  provision  of  unexcelled  cable  television  service  to  large 
and  small  communities  across  the  Nation. 

ATC  is  a  publicly  owned  corporation  and  today  has  99  operating 
cable  systems  and  franchises  serving  over  480,000  subscribers  or  tele- 
vision homes.  But  I  am  here  today  not  to  speak  on  behalf  of  ATC 
alone;  but  rather,  as  a  representative  of  our  industry. 

Until  1966,  the  cable  industry  was  able  to  operate  and  provide  service 
relatively  free  from  restrictive  regulation;  although  agitation  for  that 
restrictive  regulation  had  begun  as  early  as  1959  and  continued  through 
the  years. 

For  example,  in  October  1964,  the  American  Broadcasting  Co.  filed 
a  petition  for  Commission  Regulation  of  the  Carriage  of  Television 
Signals  by  CATV  Systems.  That  petition  appealed  for  the  establish- 
ment of  local  zones  for  cable  carriage  of  broadcast  signals. 

It  should  also  be  noted  that  ABC's  pleading  proposed  that  the  FCC 
issue,  as  promptly  as  possible,  a  statement  of  national  policy  indicating 
that  TV  broadcasters  should  be  awarded  preference  as  the  future  re- 
cipient of  CATV  franchises. 

In  1966  the  FCC  promulgated  the  second  report  and  order.  This 
report  and  order  was  adopted  after  the  FCC  solicited  comments  on  the 
question  of  how  and  to  what  extent  cable  should  be  regulated. 

The  National  Association  of  Broadcasters,  the  Association  of  Maxi- 
mum Service  Telecasters,  individual  television  broadcast  stations,  and, 
of  course,  the  networks,  descended  with  a  vengeance. 

Masses  of  papers  were  filed,  with  the  broadcast  industry  seeking  to 
have  the  FCC  impose  regulations  which  would  protect  their  economic 
interests. 

Thus,  through  a  combination  of  the  highly  successful  and  economi- 
cally powerful  individual  stations  and  the  power  of  the  networks,  the 
broadcast  industry  was  able  to  accomplish,  indirectly,  through  the 
FCC,  what  it  never  could  have  done  directly. 

They  brought  to  a  virtual  standstill  any  significant  cable  television 
growth.  The  cable  industry  was  woefully  small  and  unprepared  to 
defend  itself  against  an  onslaught  of  such  massive  proportions. 
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The  result  of  this  attack  became  known  when  the  FCC  adopted  the 
second  report  and  order,  freezing  the  development  of  the  cable  indus- 
try in  the  top  hundred  television  markets  throughout  the  Nation.  They 
did  this  by  prohibiting  the  importation  of  any  distant  signals  into 
those  top  hundred  markings.  And  that  freeze  lasted  for  a  full  6  years, 
until  March  1972. 

I  might  indicate  that  cable  television,  basically,  has  grown  by  being 
able  to  deliver  to  its  potential  subscribers  a  service  that  they  cannot 
otherwise  receive. 

In  the  major  markets,  generally,  the  people  are  served  by  the  signals 
of  the  three  local  television  networks,  and  receive  a  variety  of  pro- 
graming as  well,  probably,  as  the  educational  network  and,  in  some 
instances,  an  independent  station. 

Cable  television  has  been  able  to  attract  sufficient  audience  to  become 
economically  viable  where  it  has  been  permitted  to  import  distant  sig- 
nals; normally,  the  signals  of  independent  stations  not  affiliated  with 
networks,  which  seek  to  program  their  daily  fare,  and,  of  course,  bring 
in  extraneous  and  different  kinds  of  programing. 

So  it  has  been  a  question  of  variety  that  has  enabled  cable  television 
to  make  it.  And  with  the  imposition  of  this  freeze  in  1966,  this  was 
largely  eliminated. 

Thus,  from  1966  to  1972,  cable  TV  growth  was  largely  limited  to  the 
construction  and  expansion  of  systems  in  rural  or  shadow  markets — 
markets  where  cable  could  still  operate  even  under  the  harshly  restric- 
tive rules  of  the  FCC. 

Before  the  freeze  was  thawed  in  March  1972,  there  were  a  couple 
of  events  worth  noting. 

In  August  1971  the  FCC  forwarded  a  letter  of  intent  to  Senator 
Pastore,  stating  that  it  intended  to  enact  new  rules  allowing  for  the 
carriage  of  some  distant  signals  by  the  cable  television  industry. 

Please  take  note  that  in  this  letter  there  was  no  provision  for  pro- 
gram exclusivity  to  protect  local  broadcasters  from  the  importation  of 
distant  television  signals. 

Following  this,  the  Office  of  Telecommunications  Policy  inserted  it- 
sol  f  into  the  process  as  an  arbitrator  between  and  among  the  broadcast 
industry,  the  copyright  industry,  the  cable  industry  and  the  FCC. 

The  result  was  an  infamous  document  described  as  the  consensus 
agreement.  This  agreement  was  signed  in  November  1971.  It  required 
the  cable  industry  to  agree  to  provide  all  kinds  of  exclusivity  to  protect 
local  broadcast  stations,  and  to  agree  to  provisions  of  a  copyright  bill. 

Ultimately,  the  cable  industry  was  advised  by  the  then  director  of 
the  Office  of  Telecommunications  Policy,  Mr.  Whitehead,  that  if  it  did 
not  agree,  there  would  be  no  new  cable  regulation  from  the  FCC. 

The  gun  was  at  our  head.  We  either  agreed  or  we  would  be  in  a  state 
of  continued  freeze ;  an  environment  we  had  endured  since  1966,  and 
which  was  starting  to  take  its  toll. 

Under  this  duress,  we  agreed  to  the  consensus  agreement,  recogniz- 
ing that  it  was  an  agreement  among  vested  communications  interests. 
And  it  resulted  in  the  new  rules  of  March  1972,  adopted  by  the  FCC, 
and  rules  that  virtually  duplicated  the  consensus  agreement. 

I  suppose  the  biggest  question  I  have  in  retrospect,  is  rather  philo- 
sophical. Plow  can  you  really  slrike  a  bargain  between  competing 
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vested  interests,  and  expect  to  come  up  with  a  result  that  really  repre- 
sents the  public  interest  ? 

Anyway,  in  March  1972,  the  FCC  adopted  these  new  rules,  which  did 
allow,  with  many  reservations,  the  importation  of  distant  signals. 

Since  that  time,  cable  TV  operators  have  toiled  hard  to  try  to  de- 
velop CATV  systems  in  some  of  the  larger  markets  in  the  country. 

For  example,  Albany,  N.Y.;  Columbus,  Ohio;  Davenport,  Iowa; 
Saginaw,  Mich. ;  Tulsa,  Okla. ;  Stockton  and  San  Diego,  Calif.,  to  name 
a  few.  Many  other  franchises  for  similar  markets  have  been  granted  to 
cable  operators,  but  are  not  yet  built. 

Frankly,  our  concern  remains  the  same.  Can  these  markets  be  truly 
viable  under  the  current  FCC  rules  % 

Despite  the  problems  generated  by  a  restrictive  regulatory  climate, 
we,  who  have  dedicated  ourselves  to  the  future  of  cable  television  over 
the  years,  are  still  optimistic  about  that  future. 

Cable  still  holds  the  potential  of  being  the  focal  point  of  a  major, 
long-term  communications  explosion  in  this  country. 

The  availability  of  domestic  satellites  will  make  possible  the  live 
interconnection  of  cable  systems  throughout  the  country. 

Thus,  networking  possibilities,  and  the  distribution  of  programs  for 
pay  TV  purposes,  are  enhanced. 

Additionally,  ancillary  cable  services  utilizing  the  technological 
capability  of  our  broadband  systems  are  being  developed,  and  are  being 
tested  to  a  limited  extent. 

Technology  is  being  developed  to  permit  individual  program  pur- 
chases, the  electronic  transmission  of  data,  two-way  services,  fire  and 
intrusion  alarm  systems,  and  others. 

And  when,  some  years  clown  the  road,  the  public's  demand  for  new 
communication  services  is  known  and  proven,  the  cable  industry  will 
be  ready  to  react  and  respond. 

In  addition,  some  new  collateral  enterprises  are  now  on  cable's  im- 
mediate horizon. 

Experimentation  with  program  distribution  and  merchandising  via 
the  cable  is  being  done  today.  And  both  of  these  areas  hold  great 
promise. 

But  the  development  of  pay,  or  family-choice  television,  would  seem 
to  be  the  most  likely  new  viable  enterprise  to  be  developed  at  this  point 
in  time. 

Pay-cable  satisfies  all  of  the  present  requirements  of  the  cable  in- 
dustry. Its  product,  entertainment  programing,  largely,  has  proven 
appeal.  It  requires  little,  if  any,  new  transmission  facilities  and  capital 
investment.  It  can  be  viewed  on  a  standard  television  set  and  uses 
rather  familiar  software  technology. 

In  other  words,  it  has  demonstrated  audience  appeal,  and  costs  rela- 
tively little  on  the  part  of  both  the  cable  operator  and  the  audience. 

This  pay-cable  industry  is  little  more  than  2  years  old  right  now. 
and  can  claim  only  some  basically  modest  achievements. 

But  even  based  on  our  very  limited  experience  to  date,  it  is  difficult 
to  ignore  the  fact  that  when  pay-cable  is  available,  more  than  25  per- 
cent of  our  cable  customers  subscribe  to  this  new  level  of  service, 

Certainly,  this  shows  us  that  there  is  a  strong  consumer  demand  for, 
at  least,  some  services  not  otherwise  available  to  them. 
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Pay-cable  is  a  service  designed  for  and  by  the  consumers  of  our 
country.  It  holds  the  potential  for  stimulating  production  of  new  pro- 
grams of  more  narrow  interest.  It  increases  programing  options.  It 
may  well  be  the  only  hope  to  encourage  the  creativity  necessary  to  sus- 
tain the  performing  arts,  and  support  the  return  to  the  fine  filmmaking 
that  some  observers  fear  has  been  lost  to  us  forever.  It  can  also  be  the 
focal  point  through  which  our  educational  processes  can  be  amended 
and  improved.  It  can  be  all  of  this  because  the  individual  consumers 
make  the  choice  of  what  they  see  and  what  they  pay  for.  And  direct 
consumer  purchase  is  the  basis  upon  which  program  production  de- 
cisions will  be  made.  Pay-cable  is  truly  the  medium  of  choice.  And  that 
choice  has  been  demanded  by  the  public.  Cable  television  is  prepared, 
now,  to  provide  that  choice. 

Opportunity?  It  is  there  and  brighter  than  ever.  And  I  remain  opti- 
mistic about  the  full  scope  of  broadband  services  made  possible  by 
the  coaxial  cable. 

Unfortunately,  it  may  take  us  longer  than  expected,  since  we  are  an 
industry  which,  historically,  has  operated  in  a  regulatory  environment 
that  can  best  be  described  as  excessive. 

Today,  cable  TV  needs  a  good  indication  of  a  regulatory  climate, 
free  from  arbitrary  restrictions,  chaos,  duplication  and  delay.  We  need 
an  environment  which  will  permit  us  to  take  sound  and  reasonable 
business  risks. 

In  conclusion,  I  would  like  to  express  some  thoughts  that  have  oc- 
curred to  me.  Not  firm  legislative  proposals,  but  an  indication  of  what 
I  think  creates  much  of  the  regulatory  grief  to  which  our  industry  has 
been  subjected. 

The  Committee  for  Economic  Development,  composed  of  prominent 
business  interests  and  educators  from  all  over  this  Nation,  released  a 
report  on  April  2, 1975,  which  was  philosophically  in  tune  with  my  own 
thinking.  They  said,  among  other  things : 

A  sound  cable  policy  must  include  measures  to  promote  a  transition  from  the 
present  regulatory  system  in  which  cable  is  treated,  largely,  as  an  extension  of 
broadcasting,  to  a  market  system  in  which  it  will  be  capable  of  serving  a  wider 
variety  of  tastes  and  needs.  As  this  transition  takes  place,  we  foresee  a  gradual 
but  ultimately  substantial  removal  of  Federal  controls. 

Cable  television  is  a  mature,  yet  still  emerging,  industry.  We  need  to 
be  treated  accordingly.  Whether  it  be  by  creating  a  new  Federal  Cable 
Commission  or  by  having  the  FCC  subscribe  to  congressional  man- 
dates, this  fact  remains.  We  must  have  the  right  to  compete  in  a 
marketplace  free  of  anticompetitive  regulatory  restrictions. 

Given  a  chance  such  as  this,  cable,  I  am  sure,  will  prove  its  worth 
to  the  Congress  and  to  the  American  public. 

Thank  you. 

Senator  Hart.  Thank  you  very  much. 

In  your  testimony,  you  reminded  us  that  the  treatment  of  television 
is,  as  so  many  things  including  the  automobile,  parceled  out  among 
several  committees  in  this  Congress. 

You  mentioned  the  letter  of  Senator  Pastore,  who  is  the  individual 
best  informed  on  the  subject  of  television  in  this  Congress. 

You  remind  me  that  I  sit  on  another  committee  that  has  jurisdiction 
over  copyright.  And  there,  too,  we  treat  and  deal  with  television  and 
cable. 
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This  is  a  committee  on  antitrust,  where  our  primary  concern  is 
the  restraints  on  the  development  of  television  in  all  its  aspects,  prin- 
cipally from  private,  rather  than  public,  sources,  although  you  focus 
on  the  Commission  as  the  restraining-  influence. 

I  have  had  the  theory  that  Members  of  Congress — speaking  of  the 
Senate  side — Senators'  should  be  required  to  change  committees 
periodically.  Senators  shouldn't  sit  on  a  committee  longer  than  6  to  10 
years,  because  if  you  do,  why,  you  become  an  expert;  you  are  asking 
the  same  questions  year  after  year.  And  maybe  new  questions  might 
produce  better  answers. 

I'm  propagandizing  my  colleagues,  really,  by  the  comment  that  if 
more  and  more  of  us  were  exposed  to  more  of  the  subject  matters,  our 
treatment  of  the  automobile  and  its  problems  might  be  a  little  more 
useful,  our  treatment  of  television  might  be  a  little  better  informed. 
I  haven't  found  much  support  in  the  Congress  for  that  concept, 
but  I  still  think  it  would  make  some  sense. 
Mr.  Hellerman. 

Mr.  Hellermax.  Thank  you,  Mr.  Chairman. 

Mr.  Rifkin,  if  the  regulatory  climate  had  been  different,  and  theatri- 
cal films  been  available  to  pay-cable  without  the  concern  of  exclusivity, 
would  your  company  have  gone  into  pay-cable  sooner  ? 

Mr.  Rifkin.  The  lack  of  rapidity  of  the  development  of  the  pay- 
cable  industry  revolves  around  several  factors,  I  would  believe.  The 
two  key  requirements  are  technology  and  programing. 

Let's  address  technology.  Generally,  the  cable  television  industry 
limits  itself  to  the  operation  and  construction  of  cable  systems. 

There  may  be  an  instance  or  two,  now,  where  there  might  be  some 
in-house  or  affiliated  manufacturing  capability — manufacturing  of 
electronic  components — but  it  is  not  major. 

We,  essentially,  as  an  industry,  are  at  the  mercy  of  the  electronics 
industry.  We  can  make  our  desires  known  as  to  what  hardware  and 
equipment  and  electronics  we  need.  They  evaluate,  internally,  their 
alternatives,  the  marketplace,  and  where  they  think  their  dollars  can 
be  best  invested. 

So  that  when  we,  as  a  cable  and  as  a  budding  pay-TV  industry, 
show  the  manufacturers  of  the  United  States  and  elsewhere  a  rather 
dismal  climate,  a  very  questionable  climate,  one  where  there  is,  con- 
ceivably, a  lack  of  good  programing,  their  evaluation  of  that  market- 
place will  probably  tend  to  slow  down  the  influx  of  research  and 
development  dollars.  That  slows  down  our  ability  to  perform  as  we 
would  like  to,  because  we  cannot  dictate. 

That  takes  us  to  the  programing  options.  And  the  more  restrictive 
the  regulatory  environment,  obviously,  the  greater  the  risk,  the  fewer 
the  number  of  options  we,  as  a  cable  operator,  or  as  a  pay-cable  opera- 
tor, might  have  to  attract  our  customer.  We  have  got  to  keep  reselling 
that  customer.  He  does  not  sign  a  contract.  He  has  got  to  be  satisfied. 
And  unless  we  can  be  reasonably  sure,  or  have  a  good  degree  of 
expectation  that  there  can  be  a  flow  of  product,  that  we  can  create  it, 
or  others  can  create  it,  and  make  it  available  to  us,  we  are  going  to  be 
rather  reluctant  to  take  major  economic  risks. 

So  it  is  a  long  answer  and  I  am  sorry,  but,  yes,  the  harshly  restric- 
tive rules  have  certainly  delayed  our  entry  into  this  business. 
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Mr.  Hellermax.  As  a  result  of  that  delay  getting  into  pay-cabley 
you,  I  would  assume,  forgo  some  revenue,  and  as  a  result  of  that,  you 
liave  not  been  able  to  expand  your  cable  systems  as  soon  as  you  would 
have  been  able  to.  Is  that  correct  ? 

Mr.  Kifkin.  We  have  had  a  theory,  and  some  words  we  have  used  m 
the  industry  for  many,  many  years — that  is  that  the  services  will  fol- 
low the  cable. 

We  have  the  classical  chicken  or  egg  situation.  We  cannot  afford  to 
build  cable  systems  in  major  markets  because  nobody  subsidizes  us. 
We  are  profitmaking,  hopefully,  organizations. 

We  find  that  in  the  true  urban  markets,  where  there  are  no  reception 
difficulties,  the  present  FCC  rules  will  not  allow  us  the  importation  of 
sufficient  program  variety  and  fare  to  attract  a  profitable  number  of 
customers  and  to  operate  profitably.  We  need  something  more  than 
that. 

We  think  that  the  pay-television  option,  and  we  have  indicated  that 
in  some  instances — or  most  instances — more  than  25  percent  of  the 
basic  cable  customers  are  subscribing  to  the  second  level  of  service. 

And  we  think  that  the  introduction  of  pay-cable  in  the  more  urban 
markets  adequately  served  by  broadcast  television,  would,  in  fact,  gain 
us  additional  customers;  not  for  what  the  classical  cable  service  pro- 
vides them,  but  for  what  the  optional  service  provides  them,  and  could 
make  this  economically  viable. 

If  we  had  such  an  environment,  such  a  situation,  I  am  confident  that 
cable  would  flourish,  would  proliferate,  would  invade  the  major  mar- 
ket, would  be  available  and  exposed  to  many,  many  more  millions  of 
homes,  and  that  would  encourage  the  further  development  of  technol- 
ogy, application  engineering;  to  truly  take  advantage  of  what  Mr. 
Foster  described  as  this  communication  superhighway;  this  coaxial 
cable  that  can  carry  a  thousand  times  the  technical  information  that 
the  telephone  lines  will,  and  the  television  set  itself,  the  receiver,  which 
is  totally  underutilized  right  now. 

Mr.  Hellerman.  Thank  you,  Mr.  Rifkin. 

Mr.  Chairman,  I  have  no  further  questions. 

Senator  Hart.  Mr.  Chumbris. 

Mr.  Chumbris.  Thank  you,  Mr.  Chairman. 

Mr.  Kifkin,  the  industries  involved  in  the  course  of  these  hearings 
are  a  little  bit  different  than  the  type  of  industries  that  come  before 
the  Antitrust  and  Monopoly  Subcommittee.  You  are  new  to  us  and  we 
are  new  to  you. 

I  think  it  would  set  the  pattern  if  we  let  you  know  just  how  we  oper- 
ate. In  other  words,  when  we  ask  questions,  you  cannot  interpret  which 
way  we  are  leaning  on  that  question. 

Our  job  is  to  play  the  devil's  advocate  as  we  did  in  the  Fair  Trade  bilk 
My  boss  was  in  favor  of  repealing  the  Fair  Trade  law,  but  90  percent 
of  my  questions  were  designed  to  kill  the  bill,  because  there  was  no  op- 
position at  the  first  3  or  4  clays  of  the  hearings.  Everybody  that  was 
here  was  in  favor  of  the  bill. 

So,  in  order  to  get  a  record  for  the  100  Senators  who  read  the  record, 
somebody  has  to  ask  pertinent  questions  that  would  appear  to  be 
against  the  bill.  And  that  is  why,  many  times  when  I  speak  before 
various  groups,  which  is  a  job  all  of  us  do,  I  caution  the  witness  before 
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he  comes  to  a  hearing,  to  learn  who  the  chairman  is,  what  type  of  ques- 
tions he  asks,  also  the  members  of  the  Senate  committee  and  staff,  and, 
how  they  operate  during  a  hearing.  And  I  think  it  will,  at  least,  give 
you  an  idea  of  what  kind  of  rules  you  are  testifying  under  when  you 
come  before  our  subcommittee. 

That  was  the  main  reason  for  my  opening  statement,  because  the 
one  side  of  the  story  is  not  coming  in  with  testimony  until  32  or  33 
days  later.  And  my' opening  statement  served  as  the  adversary's  part 
of  the  proceeding,' so  whoever  hears  it  will  know  that  there  are  really 
two  sides  to  that  story. 

I  can  appreciate  the  chairman's  suggestion,  too,  of  moving  around 
on  committees  to  obtain  different  perspectives.  One  time  we  had  a 
bill  before  us  and  we  invited  the  FTC,  the  Justice  Department,  the 
State  Department,  and  the  Commerce  Department.  And  would  you 
believe  it,  we  got  four  different  types  of  statements  and  recommenda- 
tions ?  Why  ?  Because  the  State  Department  looked  at  it  from  foreign 
implications,  the  Commerce  Department  from  a  businessman's  point 
of  view,  the  Justice  Department  from  the  Antitrust  Division  point 
of  view,  and  FTC,  which  also  has  antitrust  capacities  but  in  a  little 
different  vein. 

So  you  are  going  to  get  these  various  reactions  and  we  are  trying 
to,  at  least,  ask  questions  that  will  try  to  bring  out  as  many  sides  of 
an  issue  as  we  possibly  can  get  to. 

I  notice  that  in  your  statement,  either  I  stole  your  thought  or  you 
stole  mine  as  to  what  is  the  key  issue  involved  here,  when  you  said, 
"How  can  you  really  strike  a  bargain  between  competing  vested 
interests  and  expect  to  come  up  with  a  result  that  really  represents 
the  public  interest?"  And  I  think  that  that  is  one  of  the  key  questions 
that  we  hare  to  resolve  here. 

T  would  like  to  get  a  little  closer  look  at  your  corporation.  Are  you 
different  than  Tel-Com,  Levin's  corporation,  and  the  others  who  are 
going  to  testify? 

Mr.  Rtfkin.  Yes,  sir.  We  are  a  cable  operating  company,  and  we 
have,  just  recently,  commenced  an  experiment  to  offer  pay-cable  serv- 
ice. And  we  have  as  few  as  1,000  pay-cable  customers  now,  and  over 
480.000  basic  cable  customers. 

And.  I  believe,  the  further  testimony  will  be  largely  from  those 
concerned  more  directly  with  the  pay-cable  industry;  the  providing 
of  the  service  to  potential  companies  like  our  own. 

Mr.  Chfmbrts.  So  the  figure  of  480,000  subscribers  varies  with 
190.000  that  we  were  given  in  the  opening  statement  by  Senator  Hart. 

Mr.  "Rtfktx.  The  480,000  should  be  viewed  in  relation  to  something 
over  10  million  cable  customers  in  the  country.  We  are  480.000  of  the 
10  million  and  there  are  only  about  190.000  of  those  10  million  that 
nrp  subscribing  to  the  second  level  of  this  pay  service  riffht  now. 

Mr.  Cttfmbris.  I  have  a  question  for  Senator  Thurmond  since  Mr. 
Jones  had  to  leave,  but  I  think  I  will  reserve  it  for  one  of  the  com- 
panies that  will  come  up. 

Thank  you  very  much. 

Mr.  Rifkix.  Thank  you. 

Senator  Hart.  Gentlemen,  thank  you. 

Next  we  will  have  a  panel,  a  joint  presentation,  and  we  welcome  for 
that  purpose  Ralph  M.  Baruch,  Miles  L.  Rubin,  and  Gerald  M.  Levin. 

Mr.  Baruch.  Thank  you. 
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STATEMENT  OF  RALPH  M.  BARUCH,  PRESIDENT  AND  CHIEF  EXECU- 
TIVE OFFICER,  VIACOM  INTERNATIONAL,  INC.  AND  CHAIRMAN, 
NCTA;  ACCOMPANIED  BY  TERRENCE  A.  ELKES,  VICE  PRESIDENT 
AND  GENERAL  COUNSEL 

Mr.  Baruch.  Mr.  Chairman  and  members  of  the  subcommittee,  my 
name  is  Ralph  Baruch.  I  am  president  and  chief  executive  officer  of 
Viacom  International,  Inc.,  and  chairman  of  the  National  Cable  Tele- 
vision Association  Subscription  Cable  Casting  Committee. 

I  appreciate  the  opportunity  to  appear  before  you  today  to  express 
our  views  on  restraints  which  are  retarding  the  growth  of  pay-cable. 

In  August  1967,  a  Presidential  task  force  was  established  to  make  a 
comprehensive  study  of  communications  policy.  The  report  recom- 
mended the  removal  of  unnecessary  governmental  restrictions  on 
private  initiative  in  order  to  promote  innovation  and  to  encourage 
greater  responsiveness  to  consumer  needs. 

The  report  noted  that  television  regulatory  policy  had  been  unsuc- 
cessful in  its  search  for  diversity  in  television  programing. 

Inherent  in  this  problem  were  the  limitations  of  the  VHF  band  in 
terms  of  there  being  room  for  only  12  television  channels. 

The  report  doubted  that  the  utilization  of  higher  frequencies  in  the 
UHF  band  for  television  broadcasting  would  ever  become  a  successful 
alternative. 

In  1948  when  the  FCC  froze  the  number  of  television  licenses,  and 
until  1952,  when  the  freeze  was  removed,  more  than  30  million  tele- 
vision sets  had  been  sold  without  UHF  adaptation. 

At  that  time,  the  major  networks  had  or  were  in  the  process  of  ac- 
quiring a  substantially  full  complement  of  VHF  affiliates. 

It  was  clear  that  even  under  network  ownership,  or  with  a  network 
affiliation,  UHF  stations  were  severely  limited  as  a  competitive  factor 
to  VHF,  because  of  the  signal  propagation  limitations  characteristic 
of  UHF  transmissions. 

Networks  were  and  are  still  allowed  to  own  two  UHF  stations  in 
addition  to  five  VHF  outlets.  Some  years  ago,  both  CBS  and  XBC 
each  acquired  two  such  UHF  stations  and,  despite  these  stations  carry- 
ing a  full  complement  of  network  programs  and  a  very  heavy  promo- 
tion campaign,  the  networks  had  to  admit  that  this  was  a  fruitless 
effort,  and  they  divested  themselves  of,  or  closed,  these  network-owned 
UHF  television  stations. 

Thus,  the  limited  frequencies  available  on  the  VHF  band  have  made, 
and  have  continued  to  make,  impossible,  the  creation  of  additional 
broadcast  competition  to  the  presently  existing  three  television  net- 
work oligopoly. 

It  is  significant  that  the  Presidential  task  force,  which  had  originally 
been  charged  with  the  task  of  analyzing  the  problem  of  domestic  satel- 
lites, devoted  its  principal  efforts  to  the  problems  of  cable  television. 
Its  findings  strongly  supported  the  growth  and  development  of  a  cable 
television  industry,  and  concluded  that  the  development  of  the  indus- 
try, to  date,  had  been  slowed  by  the  imposition  of  restrictive  rules. 


35 

The  report  concluded  that : 

We  have  taken  pains  to  protect  society  against  the  risks  of  concentrated  power 
in  the  hands  either  of  Government  or  of  the  communications  companies. 

It  was  made  clear  that  free  enterprise  should  not  be  hampered  by 
governmental  intervention  in  the  absence  of  well-substantiated  judg- 
ments which  strike  an  appropriate  balance  between  the  competing 
social  values  at  stake. 

Finally,  the  report  stated : 

In  the  absence  of  restrictive  governmental  policy,  cable  television  will  probably 
continue  to  grow  rapidly.  Those  willing  to  pay  will  be  able  to  enjoy  the  benefits 
in  terms  of  greater  variety  and  diversity  of  programing  without  governmental 
assistance,  promotion  or  other  intervention. 

In  January  1974,  the  Office  of  Telecommunications  Policy  submitted 
to  the  President  the  report  of  the  Cabinet  Committee  on  Cable 
Communications. 

The  committee's  goal  was : 

To  insure  that  cable  television  would  develop  as  a  communications  medium, 
open  and  available  to  all  Americans,  free  of  private  or  governmental  barriers  to 
its  use. 

And  the  committee  concluded : 

That  programing,  advertising,  and  other  information  and  services  on  cable 
channels  can  be  allowed  to  develop  on  a  free  and  competitive  basis  with  no  more 
regulatory  power  exercised  over  the  content  of  this  communications  medium 
than  is  exercised  over  the  print  or  film  media. 

In  1975,  the  Committee  for  Economic  Development  issued  its  report 
on  broadcasting  and  cable  television.  The  report  noted  that  the  cable 
television  industry  must  first  succeed  as  a  business  before  it  can  realize 
its  full  potential  as  a  new  technology. 

The  report  noted  the  current  decline  in  profitability  of  the  cable 
television  industry  and  the  difficulties  in  obtaining  equity  investment 
or  venture  capital. 

Of  equal  importance  was  the  report's  finding  that  the  ability  of 
cable  television  to  become  a  commercial  success  had  been  limited  by  an 
uncertain,  regulatory  climate,  and  that  if  cable  television  is  to  become 
"a  significant  means  of  widening  the  range  of  programing  and  infor- 
mation services  available  to  the  American  consumer,  it  should  be 
allowed  to  prove  its  value  in  the  marketplace." 

The  committee  called  for  a  transition  from  the  present  regulatory 
system,  whereby  cable  television  is  treated  largely  as  an  extension  of 
broadcasting,  to  a  marketplace  system  in  which  it  will  be  capable  of 
serving  a  wide  variety  of  tastes  and  needs. 

Except  for  the  dissent  of  those  who  control  the  over-the-air  broad- 
cast spectrum,  it  has  become  overwhelmingly  clear  that  if  this  Nation 
is  to  achieve  local  impact  and,  above  all,  diversity  as  an  objective  of  its 
communications  policy,  the  development  of  cable  television  represents 
the  only  practical  alternative  opportunity  for  diversity  to  the  pres- 
ently existing  over-the-air  broadcasting  oligopoly. 

Cable  television,  therefore,  should  expand;  but  while  it  now  serves 
10  million  American  homes,  it  has  failed  to  make  major  inroads  in 
urban  markets.  To  accomplish  this  goal,  the  industry  must  find  new 
sources  of  revenue  to  augment  present  income. 
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The  cable  television  industry  can  increase  its  revenues  by  the  addi- 
tion to  the  basic  cable  service  of  a  new  electronic  mode  of  home 
entertainment  called  pay-cable. 

Pay-cable  would  permit  an  entire  family  to  view  motion  pictures, 
sports,  children's  programs,  ballet  and  other  materials  and  events, 
in  their  original  unedited  form,  and  without  any  commercial 
interruptions. 

At  this  critical  time  in  our  Nation's  economy,  it  is  vital  that  the 
public  interest  be  served  by  the  free  play  of  competitive  forces. 

I  believe  that  competition  should  be  fostered  by  Government  and 
encouraged  by  Federal  regulators.  Yet,  the  FCC  rather  than  encour- 
aging competition,  has  adopted  a  policy  of  protecting  the  status  quo. 
For  example,  the  Commission  is  restricting  the  opportunity  of  the 
newly  emerging  pay-cable  industry  to  offer  motion  pictures  to  its 
audiences. 

The  Commission  claims  that  these  restrictions  are  necessary  to  pro- 
tect the  public's  having  continued  availability  of  motion  pictures  over 
the  air,  though  they  may  be  edited  and  interrupted  by  commercials. 
Yet  their  availability  to  the  public  is  really  determined  by  program 
decisions  made  in  the  offices  of  the  networks.  In  the  May  7  issue  of 
Variety,  the  headline  says :  "Fed  Up  with  Reel  Life,  Webs  Nix  Pix." 
And  the  headline  further  says :  "All  Three  Slice  Movie  Nights"  and 
it  goes  on  to  say: 

CBS-TV  programing  veep  Fred  Silverman  said  the  decision  to  junk  its 
Friday  night  movie  was  motivated  by  a  desire  to  open  up  two  more  hours 
of  prime  time  to  "the  people  who  specialize  in  providing  product  for  our  medium." 

Thus  the  networks  have  already  begun  to  curtail  substantially  the 
presentations  of  motion  pictures  to  the  public  over  the  air. 

What  then  is  really  being  protected?  We  believe  it  is  neither  the 
public  interest  nor  the  encouragement  of  competition.  Certainly  the 
Commission  is  not  prepared  to  mandate  that  the  networks  program 
motion  pictures. 

Furthermore,  pay-cable  is  basically  an  extension  of  the  box  office. 
Pay-cable,  once  it  has  completed  its  presentation  of  new  motion 
pictures,  has  neither  the  economic  incentive  nor  the  desire  to  keep 
for  itself,  on  an  exclusive  basis,  any  such  program  material.  The  pay- 
cable  industry  has  testified  and  repeatedly  stated  that  it  will  not 
require  any  exclusivity  of  motion  pictures. 

On  the  other  hand,  networks  have,  by  their  economic  power,  begun 
to  deny  to  the  pay-cable  industry,  attractions  which  are  required  for 
the  industry's  development. 

We  have  shown  the  Commission  that  networks  have  insisted,  and 
could  continue  to  insist,  that  when  they  purchase  motion  pictures 
for  exhibit  on  network  television,  even  though  that  exhibition,  to  the 
American  public,  may  not  take  place  until  months  or  years  hence, 
network  television  obtains  contractual  exclusivity  against  the  medium 
of  pay-cable,  thereby  denying  these  motion  pictures  to  the  American 
pav-cable  public. 

Yet,  the  networks  maintain  that  any  relaxation  of  these  rules  would 
mean  a  decline  in  the  number  of  feature  films  shown  over  the  air.  an 
allegation  which  is  a  convenient  excuse  for  their  unilateral  but  parallel 
programing  decisions. 
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Addressing  itself  to  this,  the  U.S.  Department  of  Justice  in  1972 
stated  the  following: 

In  view  of  the  nascent  status  of  the  pay  cablecasting  industry,  no  empirical 
evidence  exists  which  would  indicate  that  allowing  pay  cablecasters  to  provide 
popular  programing  would  have  any  serious  adverse  effect  on  over-the-air  broad- 
casting, let  alone  such  serious  adverse  effects  as  to  deprive  some  segments  of 
the  public  the  minimum  amount  of  service  required  by  sound  public  policy. 

Under  the  new  FCC  rules,  older  motion  pictures  are  available  to  the 
pay-cable  industry  on  the  condition  that  either  they  be  under  contract 
to  broadcasting,  or  that  they  be  more  than  10  years  old  and  have  not, 
in  fact,  been  broadcast  over  the  last  3  years. 

For  the  FCC  to  rule  that  motion  pictures  under  contract  to  broad- 
casting can  be  exhibited  by  pay-cable  is  ludicrous,  since  most  of  the 
feature  film  contracts  with  broadcasters  are  on  an  exclusive  basis  and 
not  available  to  the  pay-cable  medium. 

Those  films  more  than  10  years  old  could  be  broadcast  every  2  years 
and  11  months,  and  thus  continuously  denied  to  pay  cable. 

The  pay-cable  industry  has  always  stated  that  it  does  not  wish  to 
divert  any  sporting  events  from  over-the-air  broadcasting  and  deny 
them  to  the  public.  But  the  pay-cable  medium  also  believes  that  what 
is  not  being  broadcast  should  be  offered  for  the  public's  choice  on 
pay-cable. 

The  new  sports  restrictions  against  the  pay-cable  medium  state,  for 
example,  that  if  the  broadcaster  has  shown,  on  a  local  basis,  25  percent 
or  more  of  a  given  category  of  sports,  pay-cable  will  be  restricted  to 
50  percent  of  the  remainder. 

Is  not  the  public  entitled  to  see  and  choose  the  events  it  wishes  to 
pay  for?  Is  it  proper  to  pick  any  one  year  over  the  last  5  to  determine 
what  the  pay-cable  medium  can  or  cannot  offer  to  the  public? 

The  Commission  has  come  up  with  regulations  governing  the  exhi- 
bition of  sporting  events  on  pay-eable  which,  in  my  opinion,  require  a 
battery  of  lawyers  and  statisticians  to  unravel. 

If  it  is  in  the  public  interest  to  restrict  the  public's  viewing  choice 
over  the  extension  of  the  box  office  on  pay-cable,  then  is  it  not  logical 
to  also  regulate,  for  example,  the  number,  the  location,  the  hours  of 
operation  or  the  product  availability  of  theatres,  sports  arenas,  sym- 
phony halls,  opera  houses  and  the  like  ? 

Furthermore,  the  FCC  has  regulated  the  availability  of  movies  and 
sports  on  pay-cable  on  a  market-by-market  basis,  so  that  what  pay- 
cable  may  show  in  one  city  would  not  necessarily  be  available  for  pay- 
cable  exhibition  in  another  city,  thus  placing  tremendous  obstacles  in 
the  way  of  the  rapid  development  of  a  national  pay-cable  program 
service. 

The  FCC,  on  the  basis  of  a  hypothetical  possible  future  program  di- 
version from  broadcasting  to  pay-cable,  has  issued  these  restrictions 
and  anticompetitive  rules,  rules  not  based  on  marketplace  experience. 
but  on  conjecture,  rules  conceived  in  a  factual  vacuum. 

On  the  other  hand,  in  the  documented  case  of  the  networks  denying 
product  to  pay-cable  and  using  their  economic  leverage  to  make  prod- 
ucts unavailable  to  the  newly  emerging  pay-cable  industry,  the  Com- 
mission has  refused  to  issue  a  ruling,  but  instead,  has  limited  itself  to 
an  inquiry. 
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It  has  taken  years  for  the  Commission  to  permit  pay-cable  program- 
ing, even  on  this  restricted  basis.  One  wonders  how  long  it  will  take 
for  this  Commission  to  move  against  the  networks'1  anticompetitive 
practices. 

It  has  also  been  said  that  pay-cable  discriminates  against  the  poor 
who  cannot  afford  pay-cable.  Carrying  this  argument  to  its  logical 
extent,  we  should  close  the  theaters,  concert  halls,  opera  houses,  ball 
parks,  ban  cassettes  and  video  discs,  close  the  bookstores  and  only  keep 
the  public  libraries  open. 

Perhaps  we  should  shut  down  the  newspaper,  since  conventional  tel- 
evision claims  to  amply  provide  the  public  with  news  "for  free"  but 
edited  and  commercially  interrupted. 

How  could  the  development  of  colored  television  have  been  justified  ? 
The  program  content  is  the  same,  it  is  just  enhanced  by  the  addition  of 
color,  just  as  in  some  cases,  pay-cable  provides  entertainment  or  infor- 
mation in  an  unedited  and  uninterrupted  fashion. 

We  believe  that  pay-cable,  just  as  conventional  television,  needs  a 
broad  base  of  entertainment  to  provide  information  and  other  material 
never  before  available  on  a  reasonable  basis. 

Pay  cable  can  offer  competition  to  the  present  three-network  oligop- 
oly, and  can  be  another  alternative  for  the  American  public's  freedom 
of  choice. 

Pay-cable  is  not  asking  for  protection  from  competition.  Pay-cable 
is  not  asking  for  exclusivity.  On  the  other  hand,  a  broadcasting  license 
should  not  be  a  document  offering  immunity  from  competition  in 
perpetuity. 

And  is  it  not  a  fact  that  competing  media  have  always  survived  in 
the  fields  of  entertainment  whenever  new  technologies  were  developed  ? 

The  phonograph  record  did  not  put  the  stage  out  of  business,  radio 
did  not  destroy  the  phonograph  record  industry,  and  television  did  not 
destroy  all  other  entertainment  media  but,  in  fact,  each  of  these  is  feed- 
ing upon  the  others. 

If  this  committee  will  consider,  as  it  has  been  suggested,  taking  ap- 
propriate steps  to  insure  that  the  FCC  regulate  the  cable  television 
industry,  not  as  a  supplement  to  broadcasting,  but  as  an  independent 
medium,  I  would  also  suggest  that  this  committee  consider  taking  the 
necessary  steps  to  make  certain  that  no  medium  have  the  right  to 
exclude  product  from  any  other  medium. 

Cable  television  is  an  industry  that  the  public  has  accepted,  likes, 
and  pays  for.  We  ask  for  the  opportunity  to  prove  pay-cable's  worth 
to  the  American  public  in  the  marketplace,  uninhibited  by  public  or 
private  restraints. 

Thank  you,  Mr.  Chairman,  for  allowing  us  to  express  our  views  to 
your  distinguished  committee. 

Senator  Hart.  Thank  you,  Mr.  Baruch.  That  final  suggestion,  that 
this  committee  consider  steps  to  insure  the  FCC  do  something  is  not  a 
subject  for  this  committee. 

The  second  suggestion,  that  we  consider  steps  necessary  to  insure 
that  no  medium  have  the  right  to  exclude  product  from  any  other 
medium,  clearly  is — and  it  is  to  this  that  the  subcommittee  will  give 
direction. 

Mr.  Baruch.  Yes,  Mr.  Chairman. 

Senator  Hart.  Mr.  Rubin  ? 
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TESTIMONY  OF  MILES  L.  RUBIN,  CHAIRMAN  OF  THE  BOARD, 
OPTICAL  SYSTEMS  CORP.,  LOS  ANGELES,  CALIF. 

Mr.  Rubin.  Mr.  Chairman,  I  think  it  would  be  helpful  if,  rather 
than  read  our  prepared  statement,  which  you  have  before  you,  that  I 
speak  at  some  length  within  the  time  permitted  me,  of  our  company  and 
its  trials  and  tribulations  in  attempting  to  commence  commercial  op- 
eration in  the  face  of  what  we  feel  is  a  clearly  demonstrated  example  of 
predatory,  illegal,  anti-competitive  practices  by  the  three  major 
networks. 

Optical  Systems  is  a  small  corporation  located  in  Los  Angeles,  Calif. 
It  does  business  primarily  in  a  limited  number  of  cities  in  the  State 
of  California. 

During  the  first  few  years  of  our  existence,  our  primary  thrust  was 
directed  to  the  development  of  equipment  capable  of  transmitting  a 
scrambled  or  otherwise  secure  signal  through  a  coaxial  cable  to  the 
end  that  it  might  be  decoded  in  the  subscriber's  home  who  paid  a  fee 
for  receiving  the  programing  that  we  would  offer. 

After  some  years  of  development,  during  which  our  company  ex- 
pended approximately  $51/£  million,  we  commenced  commercial 
operations. 

We  entered  this  business  primarily,  if  not  solely,  for  the  purpose  of 
bringing  full-length  motion  pictures,  after  their  initial  theatrical  re- 
lease, well  prior  to  the  time  that  they  were  generally  shown  on  com- 
mercial broadcastitig,  to  viewers  who  sought  to  purchase  them,  who 
were  given  a  free  chance  to  purchase  them,  who  would  not  be  forced 
to  purchase  them,  for  a  moderate  fee  in  their  home. 

We  didn't  enter  the  business  to  enter  into  the  broadcasting  or  trans- 
mission of  sporting  events.  We  were  not  enamored  by  the  blue  sky 
that  surrounded  the  cable  industry  and  the  pay-cable  industry. 

We  didn't  plan  to  print  hard  copy  printouts  of  people's  newspapers 
in  their  home  in  the  morning,  to  run  their  burglar  alarms,  or  to  bring 
them  any  other  services. 

We  were  not  entering  into  the  business  for  the  purpose  of  advancing 
the  public  interest.  We  entered  into  the  business  purely  for  commercial 
purposes. 

We  found  after  we  entered  the  business  that  we  were  substantially 
excluded  from  obtaining  the  very  product  that  we  had  intended  to 
show  :  full-length  motion  pictures. 

There  is  a  redundancy  in  the  exclusion.  We  are  excluded  from  ob- 
taining them  by  rules  of  the  FCC  that  are  now  in  effect.. 

We  have  searched  in  vain  through  the  original  enabling  act  bringing 
the  Commission  into  existence.  Our  attorneys  have  looked  through  the 
legislative  history. 

We  find  no  direction  by  the  Congress  to  the  FCC  to  exclude  alterna- 
tive means  of  communication  from  the  home. 

Rather,  we  find  a  direction  to  the  Commission  to  encourage,  to  pro- 
mote, to  allow  experimentation,  and  I  would  hope  that  in  the  case  of 
the  cable  industry,  which  has  the  capacity  to  broaden  the  band  and 
spectrum  of  communications  brought  into  the  American  home  to  26 
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channels,  to  52  channels,  that  the  time  will  come  that  the  FCC  will 
do  as  Congress  directed  it  to  do :  Encourage  an  alternative  means  of 
communication. 

As  to  the  restrictions,  the  exclusion,  the  predatory  practices  that 
have  affected  us  most  directly,  our  company  is  a  public  company.  We 
obtain  our  capital  from  the  public,  from  the  public  investors,  not  from 
the  public  till. 

We  must  go  to  the  equity  market  to  get  our  funds.  We  borrow  money 
from  banks.  The  public  and  banks  are  not  interested  in  dealing  with 
corporations  that  find  themselves  unable  to  bu}'  in  the  free  market  the 
product  that  they  intend  to  sell. 

The  motion  picture  companies  include  in  every  one  of  our  contracts 
a  clause  which  allows  them  to  yank,  to  withdraw,  to  recall  a  motion 
picture",  even  after  it  has  been  sold  to  us,  without  notification. 

And  in  many  instances,  this,  in  fact,  has  proved  to  be  the  case.  We 
wore  amazed  earlier  this  year  to  receive  notification  from  a  major 
motion  picture  company,  after  we  had  transmitted  to  our  approxi- 
mately 50,000  subscribers,  notification  that  a  particular  picture  was 
to  be  played,  after  we  had  advertised  it,  after  we  had  made  the  prints, 
the  tapes  in  order  to  show  the  picture,  we  received  notification  that  we 
could  not  show  that  picture,  because  it  might  at  some  time  in  the  future 
"be  shown  by  a  network  which  had  purchased  it,  which  it  did  not  intend 
to  show  it  at  that  time  or  in  the  reasonably  near  future. 

We  were  forced  to  stop  exhibition  of  the  picture.  That  happened  in 
many  instances  that  are  contained  in  our  brief.  There  will  be  other 
people  who  will  testify  today  as  to  some  of  the  horrors  that  have 
existed  recently  and  have  come  to  life  with  regard  to  similar 
circumstances. 

There  are  over  30  or  40  pictures  that  we  had  planned  to  play  within 
the  next  1  or  2  years,  which  we  now  find  that  we  will  not  be  allowed  to 
play,  because  of  the  insistence  of  the  networks  in  obtaining  from  the 
motion  picture  company  a  direct  clause  of  exclusivity  directed  not 
against  all  of  the  means  of  communication. 

They  are  not  directed  against  in-flight  motion  pictures ;  they  are  not 
directed  against  the  Armed  Force  Services  Network.  But  they  are  di- 
rected specifically  against  pay  television. 

Xow.  why  are  the  broadcasters  so  concerned  about  Optical  Sj'stems? 
Surely  we  don't  flatter  ourself  that  this  small  company  which  did  $3 
million  worth  of  volume  last  year  and  lost  $3  million,  which  expects 
to  do  approximately  $5  million  worth  of  volume  this  year,  and  to  lose 
approximately  $2  million,  is  causing  any  sleepless  nights  for  the 
broadcasters. 

They  do  have  a  concern.  Up  to  now  the  cable  industry  has  basically 
retransmitted  broadcasting  signals  in  enhanced  form  to  homes  that 
were  not  able  to  get  a  clear  signal. 

They  have  read  the  Rand  report;  they  have  read  the  Stanford  re- 
search report.  They  have  heard  about  the  possibility  of  the  coaxial 
cable  being  hooked  into  40.  50,  60  million  homes.  They  have  also  read 
that  an  alternative,  an  additional  economic  base  will  be  required  in 
order  for  cable  to  progress  any  further  than  it  has  progressed  to  date. 
They  have  read  that  pay-cable  broadcasting  will  be  the  economic  an- 
swer for  the  cable  industry.  It  will  allow  the  cable  industry  to  grow,  not 
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to  retransmit,  solely,  their  signal,  but  to  retransmit  their  signal,  and  to 
enhance  the  band,  to  bring  26  channels,  52  channels  of  entertainment, 
educational  programing,  vitally  needed  in  this  country  today;  alter- 
native forms  of  entertainment,  public  access  television,  political  cable- 
casting vitally  needed  today  with  the  rising  costs  of  telecasting  insofar 
as  political  campaigns  are  concerned,  and  they  are  worried. 

They  look  down  the  road  and  they  see  that  their  period  of  dominance 
and  exclusivity  may  be  threatened  10  years,  20  years  down  the  road, 
and  so  they  have  determined  to  stop  pay-cable  now. 

As  you  have  heard,  Mr.  Chairman,  there  are  approximately  200.000 
subscribers  to  pay  television.  The  technology  today  has  allowed  pay- 
cable  broadcasting  to  be  offered  to  approximately  800,000  to  a  million 
homes. 

It  is  doubtful  whether  this  service  could  be  brought  to  materially 
more  than  3  to  4  million  homes  within  the  next  few  years. 

If  these  great  fears  had  any  validity,  certainly  the  logical  approach 
within  a  free,  competitive  society,  would  be  to  allow  cable,  pay-cable,  to 
grow,  to  see  whether  fears  exist,  whether  there  is  any  reality  to  the 
concern  of  the  broadcasters. 

That  has  not  been  done.  We  are  being  cut  off  in  our  infancy,  our  prod- 
uct is  being  denied  to  us,  and  we  feel  very,  very  much  aggrieved. 

Mr.  Chumbrjs.  Mr.  Rubin  ? 

Mr.  Rubin*.  Yes.  sir. 

Mr.  Ciiumbris.  Since  you  are  talking  away  from  your  statement, 
could  I  just  ask  you  one  question  ? 

Mr.  Rubix.  Surely. 

Mr.  Ciiumbris.  Mr.  Levin  is  going  to  testify  in  a  little  while  as 
shown  in  his  prepared  statement  that :  "Home  Box  Office  programing 
includes  eight  or  more  fresh  motion  pictures  each  month,  along  with 
some  20  or  30  that  are  given  encore  or  repeat  performances  from 
earlier  months." 

So  eight  or  more,  that  is  about  a  hundred  fresh  pictures  a  year  that 
Mr.  Levin  would  be  able  to  show  to  his  subscribers,  and  he  would  be 
able  to  show  some  20  or  30— if  we  take  25,  that  would  be  300  more 
pictures  a  year  that  are  encore  pictures. 

Now,  is  his  operation  different  from  yours,  that  he  can  have  300 
encore  pictures  and  100  fresh  pictures,  whereas  you  do  not  seem  to  be 
able  to  get  any  pictures? 

Mr.  Rubix.  His  operation  is  substantially  similar,  and  although  we 
do  not  use  the  same  format,  I  am  willing  for  the  moment  to  assume 
that  we  do  use  the  same  format. 

A  hundred  pictures  can  vary  very  widely.  They  can  be  good  pictures, 
they  can  be  attractive  pictures,  they  can  be  what  the  public  wants. 

You  see,  if  I  am  going  to  run  a  grocery  store,  I  do  not  want  to  be 
limited  to  selling  just  pickles  and  lemons.  I  want  to  have  a  full  stock 
to  offer,  just  as  my  competitor  down  the  street  has  that  same  full 
stock  to  offer. 

I  do  not  want  to  show  a  hundred  pictures  that  the  network  execu- 
tives decide  will  be  allowed  to  pay-cable.  I  think  we  should  have  full 
access  to  any  picture  that  comes  along,  and  we  do  not. 

If  you  look  at  my  prepared  statement,  I  did  not  think  there  was  any 
point  in  rereading  it,  picture  after  picture  has  been  denied,  as  you  have 
heard  them. 
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At  this  point,  pictures  such  as :  Badlands,  Blazing  Saddles,  Cahill 
the  U.S.  Marshall,  Class  of  '44,  and  Three  Musketeers,  are  pictures 
where  there  are  extensive  restrictions  on  the  showing  of  those  pictures ; 
the  period  during  which  we  could  show  them  has  been  closed  up. 

Let  me  read  some  pictures  to  you;  1975,  pulled,  after  we  bought 
them  :  Tom  Sawyer,  Conrad,  Emperor  of  the  North,  Seven-Ups,  Paper 
Chase,  The  Last  American  Issue,  Neptune  Factor. 

We  are  not  interested  in  showing  Ma  and  Pa  Kettle. 

Mr.  Chumbris.  That  is  why  I  asked  you  the  question,  because 
evidently 

Mr.  Rubin.  He  is  showing  the  same  pictures  we  are  showing,  in  the 
main. 

Mr.  Cetumbris.  "We  would  have  to  assume,  unless  you  gave  us  an 
explanation,  if  I  am  paying  $7  a  month  to  watch  a  movie,  I  would  be 
getting  at  least  as  good  or  better  pictures  than  I  would  be  getting  on 
television  or  at  the  normal  movie  house. 

Mr.  Rubin.  But  there  is  something  in  between.  "What  I  am  saying 
to  you  is  that  the  better,  first-run  movies  are  the  movies  that  the  net- 
works have  zeroed  in  on. 

They  have  taken  the  cream,  and  they  have  left  the  rest  for  us. 

I  have  been  in  business,  Mr.  Chumbris,  for  a  number  of  years.  This 
is  not  the  only  business  I  have  ever  been  in. 

I  got  into  this  business  because  it  looked  commercially  feasible.  And 
I  have  been  bloodied  in  business.  I  have  lost  and  I  have  won. 

But  when  I  have  lost,  I  know  why  I  lost,  I  know  what  mistakes  I 
made.  I  have  not  lost  because  I  have  been  subject  to  the  most  uncon- 
scionable predatory  practices,  and  I  would  like  to  spell  them  out  for 
you — not  just  contractual,  but  coercion  within  this  industry  takes 
many  forms.  It  is  subtle,  it  is  covert.  The  networks  are  the  lifeblood 
of  the  motion  picture  companies. 

They  determine  the  profitability — and  have  for  many  years — of  the 
picture  companies.  A  word  here,  a  whisper  there,  a  glance  there,  a  wink 
there,  all  of  those  affect  our  business,  and  I  would  like  to  suggest  to 
this  committee  that  at  some  time  within  these  hearings,  that  the  people 
who  are  actual  contracting  parties,  those  who,  on  behalf  of  the  net- 
works and  on  behalf  of  the  motion  picture  companies,  make  these 
deals,  those  who  enter  into  the  contracts,  be  brought  here  under  oath 
for  a  full  discussion  of  what  the  relation  is  between  the  two  parties. 
But  just  reading  the  contracts  alone,  they  would  shock  you.  I  am  sure 
you  are  a  man  who,  in  your  own  constituency  in  your  State,  has 
businessmen  coming  into  your  office  all  the  day. 

They  come  in  generally  to  see  their  Senator;  they  are  looking  for 
some  relief.  "We  are  not  asking  for  any  relief.  "We  are  not  asking  the 
Senate,  we  are  not  asking  the  Congress,  we  are  not  asking  the  Com- 
mission to  give  us  exclusivity. 

During  the  3-  to  10-year  period  of  time — all  right,  this  is  the  3-  to 
10-year  period  of  time — the  FCC  has  said,  by  administrative  restric- 
tion, that  there  will  be  total  exclusivity  to  the  broadcasters,  because,  in 
effect,  the  only  way  we  can  buy  a  picture  is  if  it  is  under  exclusive 
license. 

That  offended  me.  I  do  not  think  it  was  even  worthy  of  the  Com- 
mission to  say  we  can  buy  the  picture,  oh,  but  the  condition  is,  you  can 
only  buy  if  it  is  under  exclusive  license  to  somebody  else,  during  the 
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first  3  years.  For  6  months  to  a  year,  we  cannot  buy  the  picture  because 
it  is  a  theatrical  release  and,  by  industry  practice,  we  cannot  buy  it. 
During  the  next  2  years,  we  cannot  buy  it  because  we  are  contractually 
excluded,  in  many  cases,  from  buying  it.  A  network  buys  a  picture, 
fully  intending  to  show  it  4  years  after  release.  They  buy  it  for  possible 
release  2y2  years  from  its  initial  release.  They  require  a  6-month  win- 
dow in  front,  Now,  what  does  that  window  say  ?  Do  not  sell  it  to  any 
other  media  ?  No ;  it  says,  you  may  not  sell  this  picture  to  pay-cable. 

Now,  I  maintain  that  those  restraints  are  clearly  illegal,  and  they 
are  something  that  this  committee  should  be  vitally  interested  in. 

I  do  not  know  whether  pay-cable  is  going  to  make  it  in  any  event. 
It  is  a  difficult,  hard  business,  but  we  are  certainly  entitled  to  grow 
within  a  free,  competitive  market,  at  least  for  an  experimental  period 
of  time. 

Certainly  there  is  not  a  gentleman  from  the  networks  who  could, 
without  blushing,  stand  up  here  and  say  that  we  constitute  either  an 
economic  threat  to  them  or  any  threat  to  what  they  like  to  call  free 
broadcasting. 

And  everybody  knows  we  don't.  What  is  at  issue  here  is  the  future. 

Cable  has  the  capacity  of  printing  out  newspaper  in  your  home. 
It  has  the  capacity  of  reading  your  water  and  your  gas  meters. 

The  newspaper  industry  is  not  lying  awake  nights  worrying  about 
the  cable  industry.  They  are  not  coming  down  in  masses  to  Washing- 
ton, seeking  the  protection  of  the  commissions  and  of  the  Congress. 

I  have  seen  no  march  on  Washington  by  meter  readers  who  are 
afraid  of  losing  their  jobs. 

Why  is  the  broadcasting  industry  afraid?  Because,  darn  it,  they 
have  got  a  damn  profitable  turf.  I  wish  I  had  that  turf,  but  it  is  theirs 
and  I  cannot  have  it,  and  they  want  to  protect  it,  and  they  are  entitled 
to  protect  it,  but  not  to  destroy  us  in  the  process. 

Mr.  Chumbris.  Thank  you,  Mr.  Rubin. 

Mr.  Rubin.  Thank  you,  Mr.  Chumbris. 

Mr.  Chumbris.  I  will  have  to  ask  Mr.  Levin  to  explain  what  kind 
of  pictures  he  uses,  so  the  record  might  reflect  what  should  be  in  the 
record,  and  that  is  the  main  purpose  of  asking  that  question. 

Mr.  Rubin.  I  appreciate  that,  Mr.  Chumbris. 

Mr.  Chumbris.  Thank  you,  Mr.  Chairman. 

I  think  Mr.  Levin  will  be  next. 

Senator  Hart.  Mr.  Rubin,  thank  you. 

Mr.  Rubin.  Thank  you,  Mr.  Chairman. 

[Mr.  Rubin's  prepared  statement  follows.  Testimony  resumes  on 
p.  51.] 

Prepared  Statement  of  Optical  Systems  Corp.,  Represented  by  Miles  L.  Rubin 

i.  introduction 

Mr.  Chairman,  Members  of  the  Antitrust  &  Monopoly  Subcommittee  of  the 
Committee  on  Judiciary :  in  the  infant  industry  of  pay  cable  services,  Optical 
Systems  Corporation  is  one  of  the  largest.  Approximately  190,000  American 
homes  currently  enjoy  private  channel  television  programming;  Optical  serves 
approximately  57,000  of  them. 

Private  channel  television  is  Optical's  only  business.  Since  its  incorporation 
in  1968,  Optical  has  invested  more  than  $7  million  developing  its  channel  leasing 
services,    programming,    and    special    equipment,    and    marketing    its    services 
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around  the  nation.  In  March  of  1973,  Optical  commenced  operations  in  San 
Diego,  California,  under  the  name  CHANNEL  100.  Since  that  date,  CHANNEL 
100  service  has  been  instituted  in  Toledo,  Ohio ;  Easton  and  Harrisburg, 
Pennsylvania ;  Santa  Barbara,  California ;  the  Northeastern  portion  of  San 
Francisco  Bay  area  of  California;  the  Quint  Cities  (Moline,  Illinois-Davenport, 
Iowa);  Flint,  Michigan;  San  Angelo,  Texas;  Stockton,  California;  and  Mon- 
terey-Carmel,  California. 

Optical  does  not  own  any  cable  systems ;  rather,  it  primarily  leases  cable 
television  channels  from  cable  operators  for  the  purpose  of  transmitting  its 
programming,  to  date  primarily  feature  films,  with  some  sports  and  special 
events.  CHANNEL  100  charges  less  than  $10  per  subscriber  per  month  for  basic 
movie  channel  service.  In  addition,  each  subscriber  is  required  to  post  a  small, 
refundable  security  deposit  at  the  time  of  installation,  plus  a  single  $10  installa- 
tion charge. 

Today  pay  cable  is  more  than  a  fear  or  a  dream  ;  it  is  a  reality.  The  industry 
now  has  the  benefit  of  two  years  of  actual,  if  limited,  operating  experience.  The 
lessons  of  this  experience  are  unavoidable  : 

(1)  private  channel  television  programming  is  a  distinct  new  medium  of 
entertainment  that  satisfies  the  previously  unmet  needs  of  an  identifiable,  if 
limited,  segment  of  our  population  ; 

(2)  it  is  not,  nor  can  it  be  even  in  the  distant  future,  a  substantive  threat 
to  over-the-air  broadcasting ; 

(3)  the  restrictive  programming  rules  of  the  Federal  Communications  Com- 
mission, in  addition  to  being  unnecessary,  are  an  onerous  impediment  to  the 
natural  growth  of  pay  cable ;  and 

(4)  the  public  interest  will  best  be  served  if  the  future  of  pay  cable  is 
determined  by  the  collective  voice  of  the  marketplace,  unburdened  of  artificial 
and  arbitrary  constraints. 

Neither  Optical  nor  the  pay  cable  industry  as  a  whole  seek  special  deals, 
government  subsidies,  or  favored  status.  We  seek  only  the  opportunity  to 
compete  in  a  free  marketplace,  unencumbered  by  the  arbitrary  restraints  of 
government  or  the  predatory  practices  of  established  firms.  Today,  we  are  being 
denied  that  simple  opportunity  by  the  stifling  regulations  of  the  FCC  and  the 
anti-competitive  practices  of  the  broadcasting  industry. 

II.    THE   NATURAL  DEVELOPMENT   OF  PAY   CABLE  IS   IN   THE  PUBLIC  INTEREST 

A.  Pay  cable  is  a  distinct  new  form  of  entertainment  tchich  serves  an  existing, 
unmet  need 

The  operating  experience  of  Optical  over  the  past  two  years  clearly  demon- 
strates that  pay  cable  is  a  unique  form  of  entertainment  that  is  complementary 
to,  but  not  duplicative  of,  movie  theaters  and  commercial  television.  This  new 
non-broadcast  mode  of  in-home  entertainment  offers  to  the  American  public  cer- 
tain unique  features  for  which  a  diverse  group  of  Americans  will  pay  a  premium, 
and  they  will  pay  that  premium  precisely  because  pay  cable  satisfies  entertain- 
ment desires  that  are  currently  unmet. 

There  are  several  distinct  features  of  pay  cable  programing,  particularly 
feature  films,  which  fulfill  the  desires  of  many  American  families :  the  opportunity 
to  see  feature  films  in  the  privacy  and  security  of  one's  own  home  in  their  original 
form;  uninterrupted  by  commercials ;  at  the  viewer's  convenience ;  and  most  sig- 
nificant, at  a  cost  for  the  entire  family  that  is  less  than  a  single  child's  admission 
ticket  to  a  movie  theater. 

It  is  clear  from  Optical's  brief  operating  history  that  there  is  a  demand  for 
in-home  movies  presented  in  their  original  form  and  uninterrupted  by  commercial 
breaks.  "Watching  a  movie  at  home  in  the  form  intended  by  the  writers,  per- 
formers and  directors  who  created  it  is  simply  not  the  same  experience  as  watch- 
ing that  movie  sanitized  by  wholesale  editing,  pruned  by  the  exigencies  of  a 
two-hour  time  slot,  and  drained  of  dramatic  force  by  30-40  commercials.  It  should 
come  as  no  surprise  that  there  is  a  significant  population  of  Americans  who  wish 
the  opportunity,  in  their  own  home,  to  see  a  love  scene  uninterrupted  by  the 
heartbreak  of  psoriasis. 

Pay  cable  also  provides  the  at-home  entertainment  consumer  with  the  oppor- 
tunity to  see  movies  at  his  or  her  convenience,  unimpeded  by  the  scheduling 
hazards  of  a  single  network  showing.  Optical  provides  its  customers  with  more 
than  20  opportunities  to  see  one  of  its  movies.  The  viewer  becomes  a  movie 
"goer",  rather  than  a  movie  "taker"'. 
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For  many  Americans,  attending  the  movies  has  become  an  all-too-expensive 
luxury.  Pay  cable  gives  these  Americans  an  opportunity  to  see  movies  in  their 
original  form  at  a  price  they  can  afford  (approximately  $1.00  per  movie  for  the 
entire  family).  Indeed,  Optical's  customers  cut  across  all  income  lines.  Many  of 
the  cities  in  which  Optical  is  currently  operating  are  largely  industrial,  with 
heavy  low  and  moderate  income  populations.  Indeed,  in  the  Quint  Cities,  18-23% 
•of  the  working  population  is  on  the  job  during  the  prime-time  evening  hours. 
Accordingly,  at  the  request  of  our  customers  in  Quint  Cities  and  in  Flint,  Mich- 
igan, Optical  instituted  a  special  1  A.M.  showing  of  its  movies  to  serve  this 
significant  segment  of  the  population  for  which  pay  cable  is  the  only  real  oppor- 
tunity to  see  current  movies. 

Although  it  has  become  clear  from  our  marketing  experience  that  this  new 
mode  of  entertainment  will  appeal  to  only  a  limited  percentage  of  the  American 
people,  nonetheless  it  is  a  significant  segment  of  our  population,  one  that  cuts 
across  all  economic  and  social  groupings,  and  one  for  which  pay  cable  opens 
entertainment  opportunities  presently  foreclosed.  This  segment  of  the  American 
public  has  determined,  by  the  allocation  of  their  own  dollars,  that  these  op- 
portunities are  important  and  valuable  to  them.  They  should  not  be  deprived  of 
making  that  determination  today  based  upon  unsupportable  and  self-serving 
premonitions  of  the  future.  It  Should  be  left  for  the  American  consumer  to  deter- 
mine how  he  wishes  to  allocate  his  own  hard-earned  entertainment  dollar,  and 
when,  where,  and  how  he  wishes  to  see  his  entertainment  programing. 

-B.  A  viable  pay-cable  market  tvill  stimulate  the  depressed  program  production 
industries 

As  the  program  suppliers  and  motion  picture  producers — who  are  certainly  in 
the  best  position  to  determine  their  own  self-interest — have  recognized,  the 
availability  of  an  additional  distribution  outlet  for  their  product,  i.e.  pay  cable, 
will  provide  a  badly  needed  stimulant  for  a  badly  depressed  industry.  The  un- 
nsed  capacity  of  the  creative  industries,  previously  cited  by  the  program  suppliers 
and  motion  picture  producers  (HO-75%  unemployment  in  the  craft  unions 
alone),1  remains  at  a  staggering  and  thoroughly  wasteful  level.  Under  these 
circumstances,  it  is  axiomatic  that  an  incremental  increase  in  product  demand 
will  result  in  an  increase  in  product  supply,  and  thereby  broaden  the  public's 
chi  »ice. 

Pay  cable  will  especially  increase  the  demands  for,  and  stimulate  the  produc- 
tion of,  family  films.  The  experience  of  Optical  and  other  pay  cable  operators 
clearly  demonstrates  that  private  channel  television  is  a  family-oriented  medium 
of  entertainment.  Family  movies  that  have  not  been  successful  at  the  theatrical 
box  office,  with  its  heavy  reliance  upon  customers  in  their  teens  and  twenties, 
have  been  greatly  successful  on  pay  cable.  For  example,  When  the  Legends  Die, 
a  warm,  family  movie  about  a  rodeo  star,  did  extremely  poorly  in  theatrical  re- 
lease. But  when  shown  on  CHANNEL  100.  it  received  an  outstanding  audience 
response.  The  value  of  such  family-oriented  movies  is  enhanced,  and  the  risks  of 
their  production  diminished,  by  the  availability  of  pay  cable  exhibition. 

G.  The   availability   of   pay   cable   will   enhance   the   diversity   of  programing 
available  to  television  viewers 

Throughout  most  of  the  nation  today  the  American  television  viewer  is  a 
virtual  prisoner  of  the  programing  decisions  of  three  giant  organizations— the 
television  networks.  63.8%  of  the  total  programing  on  affiliated  stations  (which 
constitute  87%  of  all  stations)  is  network  programing,  and  85%  of  their  prime- 
time  programing  is  supplied  by  the  networks.2  On  the  affiliated  stations  in  the 
top  50  markets,  only  1.64  hours  per  week  of  the  prime  7-30  to  10:30  hours  is 
composed  of  non-network  programing,  and  the  figure  is  even  less  significant  in  the 
smaller  markets.3 

This  overwhelming  hold  on  the  evening  television  viewer  by  the  three  networks 
is  seriously  compounded  by  the  nearly  total  control  by  the  networks  of  the  con- 
tent of  that  prime-time  television  fare.  Indeer,  the  FCC  has  noted  that  "the  three 
national  television  networks  for  all  practical  purposes  control  the  entire  network 
television  production  process  from  idea  through  exhibition.  *  *  *"  4  Indeed,  the 


1  Comments  of  Program  Suppliers,  submitted  in  FCC  Docket  19554.  Nov.  1.  1072,  at  36. 

2  Broadcasting    Yearbook:    19H.',,   at    70 ;    Noll,    Peck.    McGowan,    Economic   Aspects   of 
Television  Regulation,  Brookings  Institute  (1973).  at  15-16. 

3  Arthur  D.  Little,  Inc.,  Television  Program  Production,  Procurement,  Distribution  and 
Scheduling  (ADL  1969).  at  181-183,  190.  i92.  194. 

4  Report  and  Order  in  FCC  Docket  12782,  18  R.R.  2d  1S25,  1S34   (1970). 
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share  of  all  network  evening  programing— which,  as  has  been  noted,  is  the  lion's 
share  of  all  evening  programing — produced  or  directly  controlled  by  networks 
increased  from  67.2%  in  1957  to  96.7%  in  1968.6 

The  impact  of  this  trend  is  self-evident.  As  the  FCC  has  recognized,0  the 
economics  of  advertiser-supported  television  require  mass  audience  appeal.  The 
creation  of  television  programing,  therefore,  becomes,  in  large  measure,  the 
processes  of  searching  for  the  common  denominators  of  public  taste.  It  is  a 
process  of  smoothing  the  peaks  and  filling  the  valleys. 

Certainly,  an  entertainment  medium  which  provides  a  diet  of  meat  and 
potatoes  will,  regardless  of  the  alternatives,  retain  its  general  popularity.  But  in 
a.  large  and  diverse  nation,  there  is  room  for  alternatives  that  apeal  to  the  tastes 
and  sensibilities  of  significant  minorities.  There  can  be  no  justification  for  a 
national  television  entertainment  policy  that  continues  to  encourage  mass  appeal 
programing  by  the  dominant  suppliers,  and  at  the  same  time  forecloses  the 
potential  for  satisfying  the  special  desires  that  are  not  met  by  such  programing. 

As  has  been  discussed  above,  it  is  clear  from  the  experience  of  pay  cable  to 
date  that  there  exists  such  a  demand  for  the  special  entertainment  services 
provided  by  pay  cable.  For  example,  we  believe  that  there  would  be  a  viable 
market  for  uninterrupted,  unedited  and  continuous  showing  movies  via  pay 
cable,  even  if  those  same  movies  were  simultaneously  broadcast  over  com- 
mercial television,  if  pay  cable  had  available  an  adequate  supply  of  good  movies. 
But  the  opportunity  for  diversity  provided  by  pay  cable  does  not  rest  solely 
on  the  form,  of  the  programming.  If  given  the  opportunity,  pay  cable  would  also 
greatly  expand  the  choice  of  television  programming. 

As  the  Motion  Picture  Association  of  America  has  testified  before  the  FCC, 
thousands  of  feature  films  never  appear  on  commercial  television  or  appear  so 
infrequently  and  at  such  remote  hours  that  they  are  effectively  unavailable  to 
the  vast  bulk  of  television  viewers.  Pay  cable  can  provide  the  evening  television 
viewer  with  an  opportunity  to  see  these  movies,  but  is  currently  restricted 
in  its  ability  to  do  so  by  FCC  programming  regulation,  even  under  the  so-called 
"relaxation"  recently  effected. 

55%  of  all  television  series  are  cancelled  during  or  after  their  first  year.7 
Many  of  these  series  have  received  warm  praise  and  garnered  viewing  audiences 
of  up  to  20  million.  Hundreds  of  other  potential  series  never  make  it  to  com- 
mercial television  with  its  premium  on  breadth  and  not  depth.  Yet  pay  cable  is 
currently  precluded  from  offering  these  supplements  to  existing  television 
programming  by  the  FCC  restrictive  programming  rules. 

80%  of  professional  sports  contests  are  not  currently  available  to  television 
viewers.  Yet  pay  cable  is  precluded  by  FCC  regulation  from  significantly  add- 
ing to  the  sports  programming  available  to  television  viewers  by  a  rule  that, 
under  the  guise  of  protecting  what  is  already  available,  precludes  what  is  not. 

Finally,  once  the  universe  of  a  pay  cable  company's  subscribers  is  sufficiently 
large,  pay  cable  can  begin  in  a  significant  way  to  develop  its  own  programming 
designed  specifically  for  minority  and  special  interest  desires.  However,  this 
additional  prospect  of  program  diversity  is  currently  hamstrung  by  the  in- 
ability of  pay  cable  operators,  working  within  the  straight-jacket  of  existing 
regulation,  to  provide  sufficient  popular  programming  to  expand  its  viewer  base. 

D.  Existing  programing  constraints  on  pay  caole  frustrate  congressional  policy 

The  existing  pay  cable  policy  of  the  FCC  contravenes  the  Congressionally 
prescribed  policy  of  the  Communications  Act  to  promote  competition  in  the 
communications  industry.  In  addition,  it  runs  directly  contrary  to  well-estab- 
lished antitrust  principles.  Congress  must  recognize  that  current  Commission 
policy  has  the  following  deliterious  anticompetitive  effects  : 

1.  It  excludes  competition  from  the  program  market  by  severely  limiting  the 
types  of  programs  which  pay  cable  operators  may  present,  consequently  pre- 
cluding program  suppliers  from  selling  those  programs  to  a  potentially  sig- 
nificant component  of  the  market,  a  result  directly  counter  to  long-standing 
antitrust  precedents ; 

2.  It  undermines  specific  antitrust  decisions  promoting  competition  in  the 
movie  and  sports  industries  by  restraining  the  sale,  distribution  and  exhibition 
of  feature  films  and  sports  programming ; 


sTd. 
*  Jd. 
7  Comments  of  Program  Suppliers,  supra,  at  25. 
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3.  It  preserves  the  monopolistic  position  of  the  three  major  networks  by  ex- 
cluding a  serious  potential  competitor  from  the  market,  thereby  permitting 
the  networks  to  retain  their  complete  dominance  of  the  prime  time  television 
market,  a  result  that  strikes  at  the  heart  of  antitrust  policy.  As  Judge  Learned 
Hand  stated  nearly  30  years  ago  in  United  States  v.  Aluminum  Co.  of  America, 
148  F.  2d  416  (2d  Cir.  1945)  : 

[Possession  of  unchallenged  economic  power  deadens  initiative,  dis- 
courages thrift  and  depresses  energy ;  *  *  *  immunity  from  competition  is  a 
narcotic  and  rivalry  is  a  stimulant  to  industrial  progress;  *  *  *  the  spur 
of  constant  stress  is  necessary  to  counteract  an  inevitable  disposition  to 
let  well  enough  alone  *  *  *  [C]ompetitors  versed  in  the  craft  as  no  con- 
sumer can  be,  will  be  quick  to  detect  opportunities  for  saving  and  new 
shifts  in  production,  and  be  eager  to  profit  by  them.  [146  F.2d  at  427.] 

There  has  been  no  showing  that  Judge  Hand's  conclusion  has  lost  its  potency 
or  that  the  communications  industry  is  somehow  exempt  from  its  logic.  Existing 
programming  restrictions  imposed  by  the  FCC  effectively  eliminate  the  essential 
challenge  of  competition  to  the  entrenched  power  of  the  networks,  for  which 
the  American  consumer  pays  the  price — directly  in  restricted  alternative  pro- 
gramming outlets  and  indirectly  in  the  form  of  extraordinary  industry  profits. 

The  free  market  has  served  the  American  consumer  well  in  the  communica- 
tions and  entertainment  industries.  Because  government  resisted  pressures  by 
established  industries  to  restrict  new  entertainment  technologies,  radio  took 
its  rightful  place  alongside  movie  theaters  and,  subsequently,  television  estab- 
lished its  position  in  the  marketplace  alongside  radio.  That  valuable  historical 
lesson — that  the  marketplace  must  be  the  ultimate  arbitrator  of  public  tastes — 
should  not  be  disregarded  now  at  the  behest  of  those  who  so  recently  benefited 
from  it. 

E.  The  availability  of  viable  pay  cable  operations  is  essential  to  the  future  of 

urban  cable  systems 

It  has  become  apparent  over  the  past  few  years  that  basic  cable  service  alone 
will  not  provide  sufficient  revenue  to  meet  the  debt  service  of  urban  cable  opera- 
tions, let  alone  to  produce  a  profit.  It  has  become  equally  clear  that  urbanized 
cable  systems  must  have,  not  only  the  additional  sources  of  revenue  from  serv- 
ices other  than  basic  cable,  but  that  those  services  must  attract  additional  sub- 
scribers to  the  system  to  achieve  a  profitable  penetration  level. 

Congress  must  recognize  that  the  possibility  of  providing  non-broadcast  serv- 
ices and  local  self-expression  to  the  cities  of  this  nation  as  well  as  encouraging 
realistic  program  diversity  through  cable,  rests  upon  the  possibility  of  inducing 
subscribers  and  revenue  to  those  systems  from  the  attractive  entertainment  op- 
portunities provided  by  pay  cable  operations.  It  is  no  longer  an  over-statement 
to  say  that  pay  cable  services  may  be  the  last,  best  hope  for  urban  cable. 

F.  There  simply  is  not,  nor  will  there  be  even  in  the  distant  future,  any  evidence 

that  pay  cable  will  divert  programing  from  commercial  television 

In  the  face  of  the  impressive  array  of  public  interest  considerations  that  have 
been  suggested  above  for  permitting  pay  cable  to  compete  in  a  free  and  open 
market,  the  countervailing  concerns  raised  by  broadcasters  and  theater  opera- 
tors do  not  withstand  the  application  of  fact  or  reason. 

After  two  years  of  intense,  expensive  and  wide-ranging  marketing  by  nearly 
a  dozen  pay  cable  operators,  only  175.000  homes  now  receive  this  service.  This 
constitutes  approximately  two-tenths  of  one  percent  of- American  television 
households ;  approximately  one  and  a  half  percent  of  television  households  with 
cable  service. 

To  translate  these  insignificant  numbers  into  an  imposing  threat,  the  op- 
ponents of  pay  cable  engage  in  an  impressive  exercise  of  speculation.  They  add 
assumptions  to  hypotheses  and  multiply  them  by  conjectures  plus  suppositions. 
The  picture  that  results  is  a  nation  of  darkened  television  studios  and  boarded 
movie  theaters-.  The  absurdity  of  this  "logic  of  multiplication"  is  revealed  by 
simply  enumerating  the  assumptions  on  which  it  is  based.  To  reach  a  result 
that  will  enable  pay  cable  to  "siphon"  programming  from  commercial  television, 
the  opponents  of  pay  cable  assume : 
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(1)  that  the  number  of  cable  subscribers  will  grow  at  a  rate  dramatically 
faster  than  experience  supports  ; 8 

(2)  that  pay  cable  will  obtain  100%  penetration  of  cable  subscribers;9 

(3)  that  there  are  no  operating  costs  for  pay  cable  services;10 

(4)  that  there  will  be  a  single  pay  cable  purchaser  of  programming  (even 
broadcasters  have  three  networks)  ;  u 

(5)  that  the  supply  of  programming  is  finite  and  will  not  increase  with 
demand : u 

(6)  that  every  single  pay  cable  subscribers  will  want  the  same  program;  13 
and 

(7)  that  the  pay  cable  purchaser  will  spend  all  its  programing  money  on  one 
program,  for  example,  the  Super  Bowl.1* 

By  that  process,  it  is  possible  to  prove  that  the  world  is  flat. 

On  the  contrary,  as  the  Department  of  Justice  unequivocally  concluded :  "no 
empirical  evidence  exists  which  would  indicate  that  allowing  pay  cablecasting 
to  provide  popular  programing  will  have  any  serious  adverse  affects  on  over-the- 
air  broadcasting."  15  Indeed,  this  inclusion  is  inescapable  and  self-evident.  Pay 
cable  has  been  growing  at  the  rate  of  approximately  9,000  new  subscribers 
nationally  per  month.  Even  if  that  growth  rate  itself  were  to  grow  substantially, 
pay  cable  will  never  be  able  to  outbid  commercial  television  for  feature  films. 

Moreover,  as  the  program  suppliers  have  forcefully  pointed  out,  there  is  ab- 
solutely no  self-interested  reason  for  them  to  forego  the  additional  revenue 
potential  of  commercial  television  merely  because  they  have  previously  sold  a 
movie  to  pay  cable.10  Nor  is  there  any  reason  for  commercial  television  to  stop 
buying  movies  because  they  have  been  seen  on  pay  cable  by  a  very  small  segment 
of  their  total  audience.  Indeed,  the  experience  to  date  bears  this  out ;  more  than 
half  the  movies  shown  on  CHANNEL  100  during  its  first  six  months  of  operation 
were  subsequently  purchased  by  commei'cial  television. 

While  it  is  clear  that  there  can  be  no  "siphoning"  of  movies  from  commercial 
television  by  pay  cable,  it  has  been  asserted  that  pay  cable  will  result  in  a 
delay  of  commercial  television  exhibition  of  movies.  Certainly,  the  experience 
since  pay  cable  has  been  in  operation  does  not  support  this  contention:  if  any- 
thing, the  release  of  motion  pictures  to  commercial  television  has  accelerated 
during  this  period.  Moreover,  as  the  program  suppliers  have  amply  demonstrated, 
there  is  absolutely  no  correlation  between  the  age  of  feature  films  and  their 
audience  potential." 

The  "siphoning"  straw-man  is  also  diminished  by  the  dramatic  increase  in  the 
number  of  films  made  especially  for  television.  That  figure  has  jumped  from 
1%  in  1965-1908,  to  49%  and  1971-1972,  to  65%  in  1973-1974.13  As  commercial 
television  becomes  less  and  less  dependent  upon  theatrical  movies,  it  can  place 
less  and  less  reliance  on  the  diversion  of  these  movies  to  support  the  continued 
suppression  of  pay  cable  competition. 

III.    THE   EFFECT    OF   THE    ANTICOMPETITIVE   PRACTICES    OF   THE    BROADCASTERS 

As  the  above  analysis  demonstrates,  it  is  overwhelmingly  in  the  public  interest 
that  pay  cable  have  the  simple  opportunity  to  compete  in  the  entertainment  and 
communications  marketplace.  However,  the  combined  impact  of  the  Commission's 


s  See  e.g.  Comments  of  Association  of  Maximum  Service  Telecasters,  submitted  in  PCC 
Docket  10554.  Xov.  1,  1072,  at  10;  Comments  of  Television  Station  Licensees,  submitted  in 
Docket  105-1.  Nov.  1.  1072.  nt  15:  Comments  of  Columbia  Broadcast  in  a  System,  submitted 
in  Docket  10"54.  Xov.  1.  1072.  at  10.8. 

9  See  e.a.  Continents  of  Television  Station  Licensees,  supra,  nt  15  ;  Comments  of  American 
Broadcasting  Cos..  submitted  in  FCC  Dockot  10554.  Nov.  1.  1072.  at  Exhibit  B-14  et  sen. 

10  See  e.g.  Comments  of  the  National  Association  of  Broadcasters,  submitted  in  FTC 
T)or'kpt  10554,  Nov.  1,  1072.  at  IS:  Comments  of  Association  of  Marimum  Service  Tele- 
castes,  supra,  at  10:  Comments  of  Television  Station  Licensees,  sunrn.  at  15. 

11  See  err.  Comments  of  Television  Station  Licensees,  supra,  at  15  :  Comments  of  American 
Brna'Jrastina  Cos.,  supra,  at  Exhibit  P.-12  ;  Comments  of  National  Association  of  Broad- 
casters, sunra.  at  18. 

12  See  e.g.   Comments  of  American  Broadcasting  Cos.,  supra,  Exhibit  B-S-23. 
M  See  e.a.  id.  at  15-10. 

14  See  e.g.  id.  at  15;  Comments  of  Association  of  Ma.rim.nm  Service  Teleensters,  supra, 
at  10 

15  Comments  of  the  Department  of  Justice,  submitted  In  FCC  Docket  10554,  Nov.  1,  1072, 
at  11. 

in  Reply  Comments  of  Proaram  Suppliers,  submitted  in  FCC  Docket  10554,  Nov.  20,  1072, 
at  2-?,. 

17  Comments  of  Proaram  Suppliers,  supra,  nt  21-22. 

^  Id.  at  15;  "Family  Choice  Film  Script,"  Motion  Picture  Association  of  America  (1071). 
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anti-pay  rules,  which  severely  restrict  the  availability  of  pay  cable  programming, 
and  the  anticompetitive  practices  of  the  broadcasters  is  to  deny  that  opportunity 
to  pay  cable. 

A.  The  anticompetitive  practices  of  the  broadcasters  restrict  pay  cable's  oppor- 
tunity to  operate  effectively 

One  of  the  most  serious  of  the  network's  anticompetitive  practices  against  pay 
table  is  the  use  of  unreasonable  exclusivity  arrangements  in  the  purchase  of 
feature  films.  Exclusivity  generally  is  the  right  to  deny  others  the  ability  to  use 
a  product  or  service  for  "a  denned  time  and  space.  In  the  present  context,  we  are 
concerned  with  arrangements — contractual  or  otherwise — whereby  suppliers  of 
feature  films  are  precluded  from  licensing  them  for  exhibition  on  pay  cable.  It 
should  be  stressed  that  the  following  discussion  deals  with  inter-media  exclusiv- 
ity, i.e.  arrangements  that  preclude  exhibition  of  feature  films  on  nonbroadcast 
media.  The  issue  of  intra-media  exclusivity,  e.g.  the  right  of  one  network  to  ob- 
tain exclusive  rights  against  another  network,  is  a  separate  problem,  not  here 
addressed. 

The  ability  of  the  network  buyers  to  obtain  exclusive  rights  against  pay  cable 
is  a  result  of  the  basic  market  structure  of  television  film  procurement  and  the 
monopoly  position  of  the  networks.  The  supply  side  of  the  feature  film  market 
is  characterized  by  a  relatively  large  number  of  firms,  variable  in  form  with 
none  possessing  substantial  concentration  of  the  market.  On  the  other  hand,  the 
procurement  side  of  the  market  is  highly  concentrated  in  the  three  networks.  A 
substantial  share  of  all  the  feature  films  produced  are  made  directly  for  televi- 
sion, and  the  networks  license  many  of  the  others.  Moreover,  further  leverage 
over  the  producers  results  from  the  networks'  control  over  the  placement  of 
series  production. 

The  network's  dominance  in  the  procurement  of  feature  films  for  television  is 
re-enforced  by  the  extraordinary  profits  they  gain  from  their  pre-eminent  access 
to  the  scarce*  publicly  owned  electronic  spectrum.  The  three  networks  had  reve- 
nues for  1973  of  $1,404  billion,  an  increase  of  10.5%  over  1972.19  The  pre-tax  in- 
come of  the  three  networks  jumped  66.6%  in  1973,  to  $184.8  million."0  At  the 
s;iii!<>  time,  the  major  film  companies  reported  losses  of  over  one  half  billion 
dollars  between  1969  and  mid-1973.21 

The  networks  have  used  this  market  dominance  and  disproportionate  pros- 
perity to  obtain  from  the  film  suppliers  the  right  to  preclude  those  suppliers  from 
licensing  their  product  to  pay  cable,  often  called  "warehousing"  of  films.  In  many 
instances,  this  contractural  exclusivity  restricts  the  availability  of  feature  films 
to  pay  cable  even  during  the  limited  period  they  would  be  available  under  FCC 
rules.  In  other  instances,  the  exclusivity  is  redundant  to  the  regulatory  exclusiv- 
ity provided  by  the  FCC's  rules.  Nonetheless,  even  this  redundant  exclusivity 
raises  the  same,  substantial  antitrust  questions. 

There  is  no  longer  any  debate  that  the  networks  obtain  exclusive  rights  against 
pay  cable.  Of  course,  the  best  evidence  of  the  extent  and  impact  of  this  practice 
is  the  contracts  themselves  which  are  generally  not  available  to  pay  cable  oper- 
ators. From  the  evidence  that  is  available,  however,  it  can  fairly  be  said  that 
the  exclusivity  practices  of  the  networks  are  widespread  and  have  a  substantial 
impact  on  pay  cable. 

From  the  material  supplied  by  ABC  to  the  FCC  in  1973,22  several  conclusions 
can  be  reached.  Of  the  142  films  for  which  contract  information  was  supplied, 
138  had  exclusivity  provisions  against  pay  cable.  More  than  half  the  films  for 
which  information  was  supplied  (74.  or  53%)  had  exclusivity  provisions  that 
actually  lengthened  the  Commission's  period  of  exclusivity.  The  average  time 
that  the  Commission's  period  of  exclusivity  was  lengthened  .by  contract  for  these 
74  films  wase  nearly  a  year  and  a  half  (17.4  months).  ABC's  contention  that  this 
practice  has  subsided  is  not  borne  out  by  their  own  submission.  Examining  the 
film  contracts  entered  into  since  the  beginning  of  1973,  the  average  additional 
exclusivity  (beyond  that  imposed  by  the  Commission)  obtained  was  17.25  months. 

It  can  only  be  assumed  that  the  practices  of  ABC  are  not  atypical  of  the  other 
two  networks.  Of  course,  that  can  only  be  definitively  determined  by  examining 


1!>  Broadcasting,  Vol.  87,  No.  10.  Sept.  2,  1974,  at  14. 
»  /77. 

-l  "Fnmihi  Choice  Cable  Film  Script/'  supra,  at  6. 

22  Letter  to  Chairman  Bureh  from  ABC  Senior  Vice  President  Everett  H.  Erliek,  Dee. 
20,  1973,  with  attachments  and  appendices  A-J. 
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the  film  contracts  of  the  other  networks,  an  action  Congress  may  wish  to 
undertake. 

Optical  submits,  upon  information  and  belief,  that  in  fact  ABC's  practices  do 
reflect  the  practices  of  the  other  networks  and  the  practice  of  ABC  since  its  1975 
submission. 

It  has  been  reported  to  Optical : 

1.  that  early  in  1974,  CBS  acquired  4  films  from  MGM  under  a  contract  that 
prohibited  pay-cable  exhibition  during  at  least  portions  of  the  then  2-year  avail- 
able exhibition  period.  These  films  were  Slither,  Soylent  Green,  They  Only  Kill 
Their  Master,  and  Pat  Garret  and  Billy  the  Kid.  In  fact,  Optical  was  informed 
by  the  distributor  of  these  films,  soon  after  they  were  licensed  by  CBS,  that 
they  would  no  longer  be  available  for  pay  cable  exhibition  ; 

2.  that  NBC  acquired  Day  of  the  Dolphin  by  a  pre-release  contract  that  prohib- 
ited pay  cable  exhibition  during  the  entire  two  year  period  then  available  for 
pay  cable  exhibition  under  the  FCC  rules,  and  through  the  broadcast  period.  In 
fact,  Day  of  the  Dolphin  has  never  been  made  available  to  pay  cable; 

3.  that  Cabaret  and  Papillon  were  excluded  from  pay  cable  exhibition  by  ar- 
rangement between  ABC  and  Allied  Artists.  Neither  film  was  ever  made  available 
to  Optical : 

4.  that  The  French  Connection,  which  was  first  released  theatrically  on  October 
7,  1971,  was  sold  to  CBS  in  October  1972  with  an  exclusivity  clause  that  barred 
any  pay  cable  exhibition  subsequent  to  October  7,  1973.  This,  despite  the  fact 
that  the  license  precluded  the  network  from  showing  the  film  until  October  of 
1975. 

5.  Exclusivity  provisions  can  be  implied  where  films  that  originally  were  made 
available  to  pay-cable  have  been  "yanked",  i.e.,  removed  from  pay-cable  availa- 
bility prior  to  the  expiration  of  the  "front  end"  period  open  for  pay-cable  under 
the  FCC  rules.  This  is  the  case  with  the  following  films :  Poseidon  Adventure 
(included  in  the  ABC  contracts  submitted)  ;  Slither;  Soylent  Green;  Charlotte's 
Web:  Young  Winston;  1776;  Valachi  Papers;  Shamus;  Godspell;  40  Carats; 
The  Stone  Killer;  Oklahoma  Crude;  Lost  Horizon;  Dillinger;  Crazy  Joe;  Sum- 
mer Wishes  Winter  Dreams;  and  The  Getancay. 

6.  Coincidentally,  no  films  produced  or  financed  for  theatrical  release  by  ABC 
have  been  made  available  to  pay-cable.  These  films  include  such  titles  as  :  Cabaret: 
Kotch;  Charly;  They  Shoot  Horses  Don't  They? ;  Strata  Dogs;  Take  the  Money 
and  Run;  Song  of  Norivay;  Junior  Bonner;  and  The  Torch. 

7.  Despite  numerous  requests,  theatrical  films  produced  by  Cinema  Center 
Films,  a  CBS-subsidiary,  were  never  made  available  to  pay-cable.  These  films 
include:  IAttle  Big  Man;  Scrooge:  The  War  Betiveen  Men  and  Women;  The 
Boys  in  the  Band;  Prime  Cut;  A  Man  Called  Horse;  The  Reivers;  and  Blue 
Water  White  Death. 

Based  upon  the  evidence  that  is  available,  several  conclusions  can  be  drawn 
with  regard  to  the  networks'  practice  of  obtaining  exclusivity  against  pay-cable. 
First,  these  practices  do  substantially  restrict  the  availability  of  feature  films 
for  pay-cable  exhibition  even  beyond  the  FCC's  rule.  Second,  the  networks  have 
the  present  ability  to  defeat  by  contract  the  effect  of  any  future  change  in  the 
FCC's  feature  film  rule.  Indeed,  ABC  Senior  Vice  President  Erlick  has  already 
indicated  to  the  Commission  that : 

Should  [the  two-year  period  then  allowed  for  pay-cable  exhibition]   be 
enlarged  by  rule  amendment,  we  would  clearly  have  to  reconsider  the  wisdom 
and  reasonableness  [of  not  obtaining  pre-two-year  exclusivity  against  pay- 
cable]  in  light  of  the  financial  considerations  that  attend  our  acquisition 
and  exhibition  of  feature  films.23 
Third,  the  exclusivity  arrangements  obtained  by  the  networks  are  clearly  di- 
rected at  pay-cable,  with  the  intention  of  erecting  substantial  barriers  to  the 
development  of  that  form  of  competition.  It  should  be  noted  that  the  contracts 
supplied  by  ABC  do  not  provide  for  exclusivity  against  in-flight  exhibition.  Armed 
Forces  Network  exhibition,  video  cassette  distribution,  or  closed-circuit  hotel 
exhibition,  each  of  which  (with  the  exception  of  cassettes)  has  larger  audiences 
than  pay  cable. 

Fourth,  the  exclusivity  features  of  network  film  contract,  whether  they  add 
to  the  FCC's  exclusive  period  or  are  redundant  thereto,  raise  the  most  serious 
antitrust  questions.  Optical  strongly  believes  that  these  practices  violate  exist- 
ing antitrust  law.  Section  3  of  the  Clayton  Act  prohibits  sales  on  the  agreement 
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that  the  buyer  not  use  goods  of  a  competitor  where  the  effect  "may  be  to  substan- 
tially lessen  competition  or  to  create  a  monopoly  in  any  line  of  commerce."  15 
U.S.C.  §  14.  See  e.g.  Standard  Fashions  Co.  v.  McGrane-Houston  Co.,  258  U.S. 
346  (1922)  ;  Standard  Stations,  Inc  v.  United  States,  337  U.S.  293  (1949).  Fur- 
thermore, a  second  line  of  antitrust  cases  establishes  that  the  use  of  dominant 
buying  power  to  eliminate  competition  in  the  sale  and  exhibition  of  feature 
films  is  inconsistent  with  the  antitrust  laws.  See  e.g.  United  States  v.  Crescent 
Amusement  Co.,  323  U.S.  173  (1944)  ;  Schine  Theaters  v.  United  States,  334  U.S. 
110  (1948)  ;  United  States  v.  Griffith,  334  U.S.  120  (1948)  ;  United  States  v. 
Paramount  Pictures,  334  U.S.  131  (1948). 

The  combined  impact  of  the  FCC's  rules  and  the  broadcasters'  anticompetitive 
practices  is  to  deny  to  the  American  consumer  an  alternative  entertainment 
media  and  to  increase  dramatically  the  barriers  of  entry  into  the  in-home  enter- 
tainment industry. 

IV.    CONCLUSION 

Several  years  ago,  CBS's  Frank  Stanton,  addressing  the  problem  of  over-the- 
air  subscription  television,  recognized  the  fundamental  distinctions  between 
that  medium  and  pay  cable.  Wrote  Stanton : 

CBS  cannot  properly  take  toward  wired  pay  television  ("closed-circuit") 
exactly  the  same  position  we  feel  we  must  take  toward  the  use  of  broadcast- 
ing channels  for  pay  television.  The  use  of  wires  to  bring  added  screen  enter- 
tainment into  the  homes  of  those  who  can  pay  for  it  represents  a  new  kind  of 
competition  for  us.  We  do  not  welcome  its  development  because  it  will,  we 
think,  eventually  have  the  same  effect  on  free  television  as  pay  television 
over  the  air.  But  we  cannot  very  well  seek  legislative  protection  against 
threatened  competition  from  another  medium  ef  entertainment.24 
The  issue  remains  the  same  today :  whether  broadcasters  shall  be  afforded 
protection  against  competition  based  only  upon  the  yardstick  of  conjecture.  All 
of  the  experience  to  date  compels  the  conclusion  that  pay  cable,  unfettered  of 
the  restrictive  rules  of  the  FCC  and  the  anticompetitive  practices  of  the  broad- 
casters, will  not  adversely  affect  over  the  air  broadcasting  and  that  this  new 
medium  of  communications  will  greatly  enhance  the  entertainment  opportuni- 
ties available  to  the  American  people. 

Thank  you  very  much  for  this  opportunity  to  present  our  views. 

Senator  Hart.  Mr.  Levin  ? 

STATEMENT  OF  GERALD  M.  LEVIN,  PRESIDENT,  HOME  BOX  OFFICE, 
INC.;  ACCOMPANIED  BY  W.  THEODORE  PIERSON,  JR.,  ESQ., 
COUNSEL;  AND  PETER  A.  GROSS,  ASSISTANT  COUNSEL,  TIME,  INC., 
NEW  YORK,  N.Y. 

Mr.  Levin.  Mr.  Chairman,  members  of  the  committee :  My  name  is 
Gerald  Levin.  I  am  president  and  chief  executive  officer  of  Home  Box 
Office,  which  is  a  wholly  owned  subsidiary  of  Time,  Inc. 

If  I  might,  I  would  like  to  summarize  my  prepared  statement  in  the 
interest  of  saving  time. 

Senator  Hart.  It  will  be  printed  in  full 1  as  though  given. 

Mr.  Levin.  Thank  you,  Mr.  Chairman. 

Our  company  has  been  supplying  a  pay-cable  service  in  the  North- 
east since  one  rainy  night  in  November  of  1972.  Today  we  have 
approximately  110,000  subscribers  to  our  service. 

The  growth  of  this  purely  optional  service,  we  believe,  indicates 
that  a  substantial  segment  of  the  public  does  want  it  and,  in  fact, 
considers  it  a  good  bargain,  particularly  in  these  times  when  leisure 
dollars  must  be  carefully  budgeted,  and  I  believe  everyone  is  aware  of 
the  cost  efficiency  of  movements  outside  of  the  house. 


24  Free  Television  and  the  American  People,  submitted  by  CBS  in  FCC  Docket  11270, 
January  14,  1958. 
1  See  p.   54. 
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Our  Home  Box  Office  programing,  if  I  can  address  the  question 
Mr.  Chumbris  raised,  does  indeed  contain  8  or  so  fresh  motion  pictures 
a  month  and  20  or  so  encore  or  repeat  performances. 

These  20  films  are  exactly  that,  They  are  repeats  of  films  that  have 
played  previously,  so  in  terms  of  new  titles  we  do  have  8  times  12, 
or  approximately  100  a  year. 

The  20  or  30  films  are  replayed  by  us  and  labeled  "encore  per- 
formances" for  the  purpose  of  what  we  consider  to  be  a  consumer 
service,  and  that  is,  this  medium  can  provide  repetition,  convenience, 
and  accessibility  to  the  consumer. 

If  he  is  not  around  to  view  a  movie  shown  in  one  particular  week, 
the  movie  is  replayed.  It  is  replayed  as  often  as  we  possibly  can,  and 
I  can  give  examples  later  on. 

It  is  important  to  point  this  out  because  one  of  the  impacts  of  the 
practices  that  your  committee  is  examining  bears  heavily  on  our 
ability  to  recycle  films  in  much  the  same  way  that  a  theater  does. 

In  addition  to  the  motion  pictures,  we  average  approximately  15 
to  20  live  sporting  events  each  month.  There  has  been  a  lot  said  this 
morning  about  the  concept  of  siphoning  sports.  It  is  our  intention  and 
it  is  our  business  plan  to  offer  the  consumer  a  selection  of  those  70-plus 
percent  of  the  events  that  are  not  otherwise  carried  on  conventional 
television. 

Similarly,  about  20  percent  of  our  programing  is  devoted  to  what 
we  refer  to  as  special  interest  programing,  that  is,  nonmovies  and 
sports. 

We  have  children's  programs,  instructional  programs,  travel  and 
adventure  programs,  cultural,  and  other  original  productions^ 

None  of  these  shows  might  necessarily  garner  a  mass  audience  to 
make  them  appealing  for  commercial  television,  but  we  consider  then- 
carriage  consistent  with  our  own  expressed  aim  of  developing  a  broad- 
gaged  electronic  magazine  of  supplementary  programs,  consisting 
not  only  of  movies  and  sports,  but  also  cultural  and  other  programs 
of  more  limited  appeal. 

Our  principal  point  to  you  is  that,  although  we  have  had  only  a 
few  years  of  experience  in'  the  marketplace  and  we  are  dealing  with 
a  geographically  and  technologically  limited  market,  to  date,  the 
message  is  quite  clear:  Television  viewers  do  want  the  opportunity 
to  purchase  this  kind  of  service  directly;  they  want  the  opportunity 
to  see  motion  pictures  uncut  and  uninterrupted ;  they  want  the  savings 
in  cost,  and  they  want  the  convenience  of  receiving  this  program 
service  in  their  homes. 

I  would  like,  if  I  might,  to  spend  a  few  minutes  in  telling  you 
about  our  method  of  distribution,  because  it  is  important. 

Inasmuch  as  we  carry  many  live  events  and  because  of  the  economics 
involved  in  our  business  and  the  fact  that  we  want  to  maintain  control 
over  our  product,  oar  programing,  we  simultaneously  transmit  our 
program  service  to  the  cable  systems  who  purchase  that  service. 

We  originate  from  a  central  studio  in  New  York,  and  from  that 
studio  we  lease  common  carrier  facilities,  telephone  lines  and  micro- 
wave, to  carry  our  program  service  to  our  affiliated  cable  systems. 

This  kind  of  distribution  system  has  developed  slowly  into  a  small 
but  new  kind  of  network.  This  past  month  we  announced  our  inten- 
tion to  expand  that  network  and  to  expand  it  nationwide. 
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We  intend  to  do  this  by  making  use  of  the  newest  and,  until  now, 
largely  ignored  and  underutilized  national  resource,  that  of  the  domes- 
tic satellite  system. 

We  believe  that  we  can  play  a  significant  role,  and  a  realistic  role, 
in  the  development  of  what  is  a  new  frontier  in  communications. 

I  would  like  to  emphasize  that,  although  we  are  serving  our  sub- 
scribers through  a  transmission  network,  in  no  sense  are  we,  or  do  we 
purport  to  be,  a  so-called  fourth  network,  a  fourth  network  that  would 
be  intended  merely  to  compete  with  and  duplicate  the  programing  of 
the  present  conventional  broadcast  networks  or  the  programing  of  local 
VHF  and  IHF  stations. 

Our  commitment — and  I  underscore  commitment — is  to  build  some- 
thing different,  an  alternative  that  the  public  convincingly  is  demon- 
strating to  us  now  that  it  wants,  and  something  that  it  appears  the 
public  will  support. 

We  earnestly  believe  the  public  has  a  clear  right  to  choose  this  kind 
of  service,  and  that  we  have  the  corresponding  right  to  make  it  avail- 
able to  them  without  anticompetitive  interference  from  broadcast 
networks  or  stifling  by  the  FCC. 

We  intend  to  resist  any  anticompetitive  practices  or  restrictions 
which  stop  us  from  affording  any  more  than  a  limited  choice  of  pro- 
graming or  from  realizing  any  more  than  a  part  of  our  potential  or 
from  taking  any  more  than  partial  advantage  of  the  diversity  of  cable 
technology  that  we  think  could  be  made  available. 

There  are  many  problems  and  abuses,  as  some  of  which  you  have 
already  heard  about.  I  would  like,  if  I  might,  to  focus  in  on  two 
illustrations. 

The  first  relates  to  the  general  availability  of  motion  picture  prod- 
uct, and  the  second  to  what  we  perceive  to  be  restrictions  on  our 
networking  capability. 

When  the  conventional  television  networks  purchase  a  film  for 
broadcast,  their  usual  practice,  as  we  have  been  able  to  discern  it,  is  to 
obtain  exclusive  television  rights  for  some  period  of  time  before  they 
expect  to  broadcast  that  film. 

Frequently,  films  which  have  been  otherwise  available  to  us,  even 
under  the  limitations  imposed  by  the  FCC,  have  become  unavailable 
to  us  because  of  network  purchases  which  apparently  require  the  mo- 
tion picture  distributor  to  refrain  from  selling  that  picture  to  us. 

What  this  means  for  us  in  our  business  is,  that  we  have  a  gradual 
narrowing  of  the  window  of  time  during  which  we  can  play  a  motion 
picture. 

There  is  nothing  that  we  can  see  that  would  indicate  that  unless 
these  practices  are  checked,  the  networks  would  not  attempt  to  gain 
an  unjustifiably  long  free  broadcast  exclusivity  on  the  rights  to  more 
and  more  film  for  the  purpose  of  limiting  or  stopping  pay  television 


carriage. 


It  is  our  belief,  and  we  believe  that  the  film  companies  share  this 
view,  that  the  creation  or  the  inducement  of  our  market,  which  is  in 
a  sense  a  third  distribution  market,  will  provide  needed  support  for 
the  film  industry. 

We  believe  it  may  lead  to  the  opportunities  for  production  for  more 
films  and  we  hope  that  it  is  likely  to  foster  the  market  for,  and  produc- 
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tion  of,  family  type  films,  because  we  are  obviously  engaged  in  a  home 
market. 

The  sad  part  of  all  of  what  we  have  heard  and  what  exists  today  is, 
that  there  is  no  evidence,  that  we  have  seen,  that  pay  television  will 
cause  any  harm  to  the  existing  broadcast  structure. 

The  second  problem  I  would  like  to  touch  on  briefly  relates  to  the 
restrictions  implicit  in  the  FCC's  rules  on  our  simultaneous  method  of 
distribution  or  networking. 

With  respect  to  both  the  movies  and  the  sports  rules,  the  FCC  limits 
what  we  can  carry  on  a  market-by-market  basis  in  terms  of  what 
broadcasters  have  done  in  a  particular  market. 

Obviously,  when  we  are  networking  to  approximately  50  or  more 
cable  systems,  it  would  make  little  sense  for  us  to  purchase  product  for 
only  some  of  those  systems  and  not  all  of  those  systems,  so  we  feel  that 
the  market-by-market  emphasis  of  the  Commission's  rules  unfairly 
limits  our  ability  to  network  our  programing. 

Finally,  I  would  like  to  comment  on  the  fact  of  what  would  we  see 
if  all  of  the  present,  and  what  we  consider  to  be  artificial,  program 
restrictions  were  removed.  What  would  happen  ? 

Studies  have  shown  that  cable  customers  tend  to  watch  even  more 
television  than  noncable  customers,  and  our  own  private  surveys  con- 
sistently  show  that  a  still  higher  sets-in-use  figure  exists  among  the 
random  pay-TV  subscribers  that  we  have  sampled. 

In  other  words,  we  believe  that  potential  fragmentation  of  the  exist- 
ing television  market  is  grossly  exaggerated.  What  cable  television  and 
pay-cable  are  doing  is,  to  a  large  extent,  adding  their  own  new  viewers 
who  would  otherwise  not  be  watching  television  at  that  particular  time. 

It  is  our  view  that,  basically,  what  we  are  doing  is  bringing  new 
money  into  the  television  and  programing  industries. 

Let  me  close  by  reminding  you  that  this  is  not  a  case  of  our  not  being 
able  to  provide  a  competitive  service  because  there  is  no  market  for  it; 
it  is  a  case  of  what  may  be  artificial  restrictions  on  our  ability  to  be  in 
that  market,  on  our  right  of  free  speech,  and  on  our  delivery  of  a  serv- 
ice which  we  believe  that  the  public  wants  and  perhaps  even  needs. 

Thank  you  very  much. 

Senator  Hart.  Thank  you,  gentlemen. 

[Mr.  Levin's  prepared  statement  follows.  Testimony  resumes  on 
p.  57.] 

Statement  of  Gerald  M.  Levin,  President  of  Home  Box  Office,  Inc. 

My  name  is  Gerald  M.  Levin.  I  am  president  of  Home  Box  Office,  Inc.,  a 
subsidiary  of  Time  Incorporated.  Our  company  has  been  supplying  a  pay  cable 
television  service  in  the  Northeast  since  November  1972,  and  today  there  are 
more  than  110,000  subscribers  to  our  service  in  New  York,  New  Jersey,  Penn- 
sylvania and  Delaware. 

The  cable  TV  systems  which  choose  to  affiliate  with  us  offer  their  subscribers 
the  opportunity  to  purchase  Home  Box  Office  programming  for  an  additional 
fee  of  six  to  nine  dollars  a  month.  These  Home  Box  Office  subscribers  are 
purchasing  access  to  approximately  64  hours  a  week  of  additional  program- 
ming— current  motion  pictures,  sports  and  special  programs  not  otherwise  avail- 
able on  television. 

Increasing  numbers  of  homes  are  subscribing  to  our  service.  I  mention  this 
because  I  think  it  is  germane  to  this  hearing.  The  growth  of  this  purely  optional 
auxiliary  service  clearly  indicates  that  a  substantial  segment  of  the  public 
does  want  it  and,  in  fact,  considers  it  a  good  bargain- — particularly  in  these 
times  when  leisure  dollars  must  be  carefully  budgeted. 
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Home  Box  Office  programming  includes  eight  or  more  fresh  motion  pictures 
each  month,  along  with  some  20  or  30  that  are  given  encore  or  repeat  perform- 
ances from  earlier  months.  The  motion  pictures  are  uncut  and  uninterrupted 
by  commercials.  Virtually  all  of  these  films  have  been  less  than  two  or  three 
years  in  distribution.  We  do  carry  "R"  rated  films  but  restrict  them  to  the  hours 
after  9  p.m.,  and  we  do  not  carry  "X"  rated  films. 

In  addition  to  motion  pictures,  Home  Box  Office  averages  15  or  20  live  sports 
events  monthly  of  major  league  calibre,  as  well  as  a  selection  of  delayed  events 
in  which  simultaneous  carriage  is  not  critical.  During  the  winter  sports  season 
our  programming  consists  to  a  large  degree  of  professional  basketball  and 
hockey  games.  We  also  offer  boxing,  wrestling,  college  basketball,  track  meets, 
the  National  Horse  Show  and  Westminster  Kennel  Club  Show,  many  of  these 
attractions  originating  from  Madison  Square  Garden  in  New  York. 

This  summer,  we  are  carrying  a  selection  of  New  York  Yankee  week-night 
baseball  games  which  would  otherwise  not  have  been  televised.  We  also  are 
presenting  home  matches  of  the  New  York  Sets  of  World  Team  Tennis,  and 
for  the  third  year  in  a  row,  we  will  be  doing  a  portion  of  the  summer  tour 
of  the  Professional  Bowlers  Association.  These  are  similar  tournaments  to 
those  carried  by  the  commercial  networks  during  the  rest  of  the  year  but 
neglected  in  the  summer. 

In  fact  conventional  broadcasters  carry  only  about  30%  of  available  profes- 
sional sports  events.  Our  intention  is  to  provide  interested  viewers  access  to  a 
selection  from  the  remaining  70%. 

Similarly,  about  20  percent  of  our  program  time  is  devoted  to  what  we  refer 
to  as  special  interest  programming — children's  programs ;  instructional  pro- 
grams ;  travel  and  adventure  programs ;  cultural  programs  ;  and,  occasionally, 
an  original  production  of  particular  interest.  Many  of  these  might  not  attract 
a  sufficiently  large  viewership  to  make  them  very  appealing  to  commercial 
stations.  But  we  consider  their  carriage  consistent  with  our  aim  of  developing 
a  broad  interest  "electronic  magazine"  of  supplementary  programs — consisting 
not  only  of  widely  appealing  movies  and  sports  but  also  of  cultural  and  other 
programs  of  more  limited  appeal. 

I  can  tell  you  that  it  is  satisfying  to  continually  receive  reactions  such  as — 
to  mention  only  one  example — our  children's  show  hostess  showed  me  last 
week  .  .  .  thanking  her  for  — quote — the  hours  of  enjoyment  spent  with  your 
program  by  my  son  and  sheepishly  myself  included— unquote.  I  might  just  add 
that  this  particular  letter  came  from  a  father,  who  could  share  this  television 
experience  with  a  small  son  because  our  children's  programs  are  scheduled  for 
the  early  evening. 

This  typifies  the  kinds  of  responses  we  continue  to  receive.  And  I  want  to 
emphasize  that  our  subscribers  are  telling  us  directly  that  they  want  our  serv- 
ice ..  .  .  not  through  purchasing  or  not  purchasing  an  advertised  toothpaste  or 
laundry  soap,  but  directly — through  letters  and  telephone  calls,  through  responses 
to  surveys  we  make  periodically,  and,  most  significantly  of  all,  through  their 
subscriptions  to  our  service. 

The  point  is  that  although  we  have  had  only  a  few  years  of  experience  in  a 
geographically  and  technologically  limited  market,  the  message  is  clear.  Tele- 
vision viewers  want  the  opportunity  to  purchase  this  kind  of  service  directly ; 
they  want  the  opportunity  to  see  uncut  and  uninterrupted  films ;  they  want  the 
savings  in  cost  and  the  convenience  of  receiving  this  kind  of  service  in  their 
homes. 

I  would  like  to  take  a  minute  to  describe  our  method  of  distribution.  Because 
we  carry  so  many  live  events,  because  of  the  economics  involved  and  because  we 
want  to  maintain  control  over  the  quality  of  our  product — our  programming — we 
are  transmitting  our  movies  and  special  programs  as  well  as  our  sports  simul- 
taneously to  the  cable  systems  which  purchase  our  service.  We  originate  from  a 
central  studio  operations  center  from  which  the  signal  is  distributed  by  means 
of  leased  common  carrier  facilities — telephone  lines  and  microwave. 

Our  distribution  system  has  slowly  developed  into  a  small  but  new  kind  of 
network.  It  does  not  bear  much  resemblance  to  a  traditional  broadcast  network, 
but  it  is  working  and  proving  that  it  can  work.  Last  month  we  announced  our 
intention  to  expand  this  network  nationwide.  We  intend  to  do  so  by  making  use 
of  the  newest  and  until  now  largely  ignored  and  under-utilized,  potential  na- 
tional resource  .  .  .  the  domestic  satellite  system.  We  feel  that  we  can  play  a 
significant  and  realistic  role  in  the  development  of  this  new  frontier  in 
communications. 
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We  are  making  a  substantial  five-year  commitment  for  satellite  transponder 
time.  And  because  we  have  found  cable  TV  operators  willing  to  make  a  commit- 
ment for  receiving  stations,  we  will  be  launching  tins  exciting,  and  we  think  very 
significant,  venture  late  this  fall,  absent  unexpected  regulatory  impediments. 

I  want  to  emphasize  that  although  we  are  serving  our  subscribers  through  a 
transmission  network,  in  no  sense  are  we,  as  some  others  have  tried  and  failed 
to  do  in  the  past,  merely  starting  a  "fourth  network*'  to  compete  with  and  dupli- 
cate the  programming  of  the  three  entrenched  and  obviously — from  a  financial 
standpoint — successful  television  networks  .  .  .  nor  the  programming  of  local 
YHF  and  UHF  stations. 

Rather,  our  commitment  is  to  building  something  different — an  alternative 
that  the  public  convincingly  is  demonstrating  it  wants  and  will  support.  We 
believe  the  public  has  a  clear  right  to  choose  such  service,  and  that  we  have  the 
right  to  make  it  available  to  them,  without  anticompetitive  interference  from 
broadcast  networks  or  stifling  by  the  FCC. 

I  have  spent  quite  a  bit  of  time  on  the  Home  Box  Office  story,  because  I  think 
it  is  essential  to  the  understanding  of  the  issues  this  committee  is  considering. 
We  are  a  practical,  functioning  example  of  pay  TV,  and  our  brief  experience 
offers  some  of  the  very  few  guidelines  through  this  otherwise  new  and  uncharted 
economic,  regulatory  and  legal  terrain.  It  also  demonstrates  that  the  public  wants 
the  chance  to  choose  our  kind  of  service. 

As  this  committee  is  well  aware,  the  broadcast  networks  oppose  our  offering  the 
kinds  of  choices  we  believe  the  public  has  the  right  to  make,  and  the  FCC  has 
promulgated  rules  which  severely  restrict  our  ability  to  offer  programming.  Be- 
fore addressing  a  few  of  the  specific  problems  we  face,  I'd  like  to  resolve  one 
point. 

Later  in  these  hearings  you  will  listen  to  some  who  are  opposed  to  what  we  are 
doing  for  what  we  consider  to  be  their  self-serving  reasons.  They  will  present 
arguments  similar  to  those  already  advanced  to  the  FCC  and  in  a  very  expensive 
advertisting  and  public  relations  campaign.  If  these  arguments  run  true  to  form, 
one  of  them  will  go  like  this : 

Home  Box  Office  is  surviving  and  growing.  Why  is  it  asking  for  more  movies, 
more  sports,  and  the  ability  to  bring  more  programming? 

This  question  makes  neither  good  sense  nor  good  law.  We  know  of  no  principle 
that  says  that  anticompetitive  business  practices  and  unjustified  regulatory  con- 
straints are  acceptable  so  long  as  they  don't  cause  the  victim's  financial  ruin.  If 
they  do  or  could  limit  our  ability  to  compete  and  restrict  the  public's  right  to 
choose  our  kind  of  service,  that  should  be  sufficient  reason  to  stop  them.  If  our 
success  is  relevant  it  is  because  it  demonstrates  that  the  public  wants  the  op- 
portunity to  choose  our  concept. 

Thus  our  success  to  date  only  underscores  the  insidiousness  of  anticompetitive 
practices  and  restrictions  which  stop  us  from  affording  any  more  than  a  limited 
choice  of  programming,  from  realizing  any  more  than  part  of  our  potential  and 
from  taking  any  more  than  partial  advantage  of  the  diversity  cable  technology 
could  make  available. 

We  operate  under  the  burdens  of  undue  and  unrealistic  regulation,  and  we  face 
a  powerful  broadcast  industry  which  seems  intent  on  stopping  us.  There  are  many 
problems  and  abuses  I  could  discuss,  but  I'd  like  to  choose  two  illustrations :  the 
general  availability  of  films,  and  the  restrictions  on  our  networking. 

We  offer  a  "third  market"  for  the  motion  picture  distributor — an  outlet  for  film 
product  during  the  traditionally  fallow  period  between  theater  release  and  con- 
ventional broadcast.  The  distribution  of  films  during  this  period  is  obviously 
beneficial  to  the  film  industry  and  the  public. 

When  conventional  television  networks  purchase  a  film  for  broadcast,  their 
usual  practice  is  to  obtain  exclusive  television  rights  for  some  period  before  the 
time  they  expect  to  broadcast  it.  Occasionally,  films  which  would  have  been  other- 
wise available  to  us,  even  under  the  limitations  imposed  by  the  FCC,  have  be- 
come "unavailable"  because  of  network  purchases  which  required  the  distributor 
to  refrain  from  selling  them  to  us.  We  have  experienced  a  gradual  narrowing  of 
the  period  during  which  films  are  available  for  pay  television.  And  we  have  seen 
nothing  to  indicate  that,  unless  these  practices  are  cheeked,  the  networks  would 
not  atempt  to  .gain  unjustifiably  long  pre-broadcast  exclusivity  on  the  rights  to 
more  and  more  films  for  the  purpose  of  limiting  or  stopping  pay  television 
carriage. 

I  believe,  and  the  film  companies  seem  to  share  this  view,  that  the  creation  of 
our  market,  the  third  market,  will  provide  needed  support  for  the  film  industry. 
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It  could  lead  to  opportunities  for  the  production  of  more  films,  and  it  is  especially 
likely  to  foster  the  market  for  family-type  films  since  ours  is  a  home  market. 

Yet  we  do  face  strong  opposition  and  operate  under  severe  restrictions.  The 
sad  part  of  this  is  that  there  is  absolutely  no  evidence  that  pay  TV  will  harm  the 
existing  broadcast  structure.  The  same  motion  pictures  we  have  been  showing 
during  the  past  two-and-a-half  years  are  now  reaching  commercial  television 
screens  with  no  apparent  diminution  of  viewer  interest. 

.Just  as  television  networks  and  stations  presently  see  no  great  barrier  to 
showing  the  same  films — or  the  same  entertainment  series — over  and  over  again. 
there  would  seem  to  be  no  incompatibility  to  the  showing  of  a  feature  picture 
progressively  to  three  different,  if  often  overlapping,  audiences  .  .  .  first  in  the 
movie  houses,  then  on  pay  TV  and  then  on  commercial  TV — the  latter  no  later 
than  the  film  customarily  is  showing  up  now. 

The  second  specific  problem  I  want  to  discuss  is  some  of  the  restrictions  on  our 
method  of  simultaneous  distribution  through  a  transmission  network.  With 
respect  to  both  movies  more  than  three  years  old  and  sports  events,  the  FCC 
rules  limit  what  we  can  carry  in  any  market  in  terms  of  what  the  broadcasters 
have  done  or  will  do  in  that  market.  The  rules,  especially  those  governing  sports, 
are  extremely  complex  and  defy  reasonable  explanation,  so  I  won't  try  to  review 
the  specifics.  One  result,  however,  is  that  they  appear  to  be  more  generous  than 
they  are.  The  rules  say.  for  example,  that  we  can  carry  a  film  over  three  years 
old  in  a  given  market  if  a  network  affiliate  or  local  broadcaster  in  that  com- 
munity has  that  film  under  contract  or.  for  example,  that  we  can  carry  a  film 
over  ten  years  old  if  it  has  not  been  broadcast  in  that  community  during  the 
preceeding  three  years.  But  the  FCC  knew  when  those  rules  were  promulgated 
that  it  would  make  little  sense  for  us  to  purchase  rights  for  films  which  could 
be  carried  in  only  a  few  of  the  communities  we  serve.  The  practicalities  of  our 
microwave  distribution  system  (or  any  other  wide-scale  distribution  method) 
would  render  it  uneconomical.  The  conventional  television  networks  could  easily 
attempt  to  purchase  in  a  pattern  which  would  exclude  our  taking  any  advantage 
of  these  rules.  It  is  difficult  enough  to  put  together  a  package  for  wide  distribu- 
tion when  the  networks*  purchasing  methods  require  us  to  clear  market-by- 
market.  It  becomes  even  more  difficult  when  the  FCC's  rules  give  these  methods 
the  force  of  law. 

And  once  again,  what  would  happen  if  we  could  deliver  programs  with  no 
artificial  restrictions?  A.  C.  Neilsen  reported  in  January  that  in  the  average 
American  home  the  TV  set  was  running  7  hours,  0V2  minutes  a  day.  Other 
authoritative  studies  have  shown  that  cable  TV  customers  tend  to  watch  even 
more  than  non-cable  customers.  And  our  own  surveys  consistently  show  a  still 
•higher  '"sets  in  tise"  figure  among  random  pay  cable  TV  subscribers. 

In  other  words,  fragmentation  of  existing  television  markets  is  grossly  exag- 
gerated. Cable  TV  and  pay  cable  TV  are  to  a  large  extent  adding  their  own 
new  viewers  who  otherwise  would  not  be  watching  television.  These  new  viewers 
are  not  coerced  either  into  subscribing  to  the  service  or  into  watching  it.  Rather 
these  auxilliary  services  clearly  are  meeting  a  demand. 

In  closing,  I  want  to  remind  you  that  this  isn't  a  case  of  our  not  being  able 
to  provide  a  competitive  service  because  their  is  no  market  for  it:  it's  a  case 
of  artificial  restrictions  on  our  ability  to  be  in  the  market,  on  our  right  of  free 
speech  and  on  our  delivery  of  a  service  which  the  public  wants — or  perhaps  even 
needs. 

•Thank  you. 

Senator  Hart.  Mr.  O'Leary  ? 

Mr,  O'Leary.  Thank  you,  Mr.  Chairman. 

Gentlemen,  I  am  interested  in  exploring  how  the  FCC  rules  and  how 
the  contracts  between  networks  and  the  motion  picture  producers 
interact. 

In  the  interest  of  avoiding  duplication,  I  will  direct  a  question  to  one 
of  the  three  of  you,  and  then  if  either  of  the  other  two  wishes  to  com- 
ment, I  think  we  can  take  it  that  way  and  avoid  as  much  duplication  as 
we  can. 

Mr.  Baruch,  let  us  take  the  first  part  of  the  FCC  rule.  In  effect,  it 
says  that  pay-cable  has  access  for  the  first  3  years  after  the  date  of 
general  theatrical  release. 
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Now,  you  have  3  years  in  which  to  get  a  shot  at  that  feature  film. 
Generally  speaking," how  soon  after  the  date  of  theatrical  release  are 
they  available  ? 

Mr.  Baruch.  Well,  I  cannot  quite  agree  with  your  first  statement 
that  we  have  a  shot  at  them.  We  have  a  shot  at  them  if  the  networks  let 
us  get  a  shot  at  them  under  their  contractual  restrictions. 

This  varies  very  greatly.  I  would  say  that  usually  a  less  successful 
picture  at  the  box  office  will  be  available  to  the  pay-cable  industry,  as  it 
now  is  constituted,  within  about  6  months  to  a  year  at  the  most. 

This  was  one  of  the  comments  I  made  on  the  new  rules  which  ex- 
tended the  2-year  period  to  a  3-year  period,  which  I  said  was  meaning- 
less because  the  really  successful  motion  pictures,  the  motion  pictures 
which  attract  a  great  audience  at  the  box  office,  in  many  cases  stay  in 
theatrical  distribution  longer  than  3  years.  Sound  of  Music,  for  exam- 
ple, would  be  one  of  them.  I  probably  could  research  and  find  more  of 
them. 

So  this  is  generally  the  picture.  The  time  within  which  we  get  the 
picture  will  depend  on  the  restrictions  which  the  network  will  demand 
of  the  motion  picture  producer. 

There  should  be  a  distinction  made  in  network  contracts  between 
actual  availability  date  to  a  network — in  other  words,  the  motion  pic- 
ture is  available  to  the  network  as  of,  for  example,  January  1,  1976 — ■ 
and  the  actual  play  date,  which  may  not  be  for  a  year  or  15  months 
or  9  months  from  that  availability  date,  so  that  when  networks  main- 
tain that  they  need  contractual  exclusivity  up  to  the  date  of  avail- 
ability, that  could  vary  very  substantially  from  the  actual  date  of 
broadcast  and  could  be  even  longer. 

So  in  many  cases,  motion  pictures  have  been  denied  to  this  industry 
or  been  cut  off  prematurely  by  the  networks'  insistence  on  these 
restrictions. 

Mr.  O'Learv.  In  any  event,  that  3-year  period  is  cut  into  on  the  front 
end  by  whatever  time  the  motion  picture  producer  wants  to  run  that 
picture  at  the  box  office  ? 

Mr.  Baruch.  That's  right. 

Mr.  Chumbris.  May  I  ask  a  point  of  clarification?  Doesn't  that  3- 
year  period  begin  when  the  picture  is  actually  released  by  the  motion 
picture  industry  itself  ? 

Mr.  Bartjch.  That's  correct. 

Mr.  Chumbris.  So  that  from  that  point  on,  assuming  that  it  was 
kept  in  movie  houses  1  to  4  years,  then  you  get  the  next  3  years  ? 

Mr.  Baruch.  No,  sir. 

Mr.  Chumbris.  I  would  like  to  have  that  clear  for  the  record.  You 
do  not  ? 

Mr.  Baruch.  No,  sir.  The  clock  starts  running  when  that  picture  gets 
into  general  release.  Once  that  picture  has  been  generally  released  by 
the  motion  picture  distributor,  our  3-year  period  begins,  and  if  that 
motion  picture  gets  an  exclusivity,  they  usually  get  it  for  a  2-  to  6- 
we  are  prohibited  from  usins:  it  on  pay-rable  by  the 

Mr.  Chumbris.  When  you  talk  about  the' term  "release,"  you  are 
talking  about  the  actual  first  showing  of  the  movie,  rather  than  re- 
lease after  the  movie  houses  have  their  turn  at  bat  ? 

Mr.  Baruch.  That  is  correct. 
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Mr.  Chumbris.  One  other  question.  As  I  understand  it,  when  a 
motion  picture  gets  an  exclusivity,  they  usually  get  it  for  a  2-  to  6- 
month  period  that  would  eat  into  what  was  a  2-year  period  prior  to 
this  new  regulation.  Do  you  understand  it  to  be  that  way  ? 

In  other  words,  that  would  give  you  either  iy2  years  or  maybe  1% 
years  to  show  your  film  on  pay-cable. 

Mr.  Baruch.  No  ;  that  is  not  quite  correct. 

The  motion  picture  contracts  which  have  been  made  between  the 
motion  picture  producer  and  distributor  and  the  networks,  give  sub- 
stantially more  exclusivity  than  2  and  6  months. 

Let  me  give  you  a  few  examples  here. 

Mr.  Chumbris.  I  would  like  to  put  this  in  a  framework  of  the  pres- 
ent. I  am  not  talking  about  what  happened  in  1970-72.  I  would  like  to 
know  about  it  as  it  applied,  let  us  say.  within  the  last  12  months.  I 
understand  there  have  been  some  changes  in  procedures  in  the  last  12 
months. 

Mr.  Baruch.  All  of  the  examples  which  I  have  in  front  of  me.  and 
which  Mr.  Weisberg  will  address  himself  to,  include  examples  of  the 
last  few  months. 

For  example,  "Paper  Chase,"  under  the  2-year  rule,  would  have  been 
unavailable  to  us  after  October  1975.  For  reasons  which  we  do  not 
control,  that  picture  has  been  withdrawn  on  February  28,  1975,  by  the 
motion  picture  producer,  we  assume,  because  of  network  restrictions. 

We,  therefore,  lost  20  months  of  the  36-month  period  which  we  had 
to  make  the  picture  available  on  pay  television,  on  pay-cable. 

With  "Laughing  Policeman,"  we  lost  22  months;  "Gordon's  War," 
18  months  out  of  36 ;  "The  Last  American  Hero,"  we  lost  18  months,  and 
I  can  go  on  citing  these  examples. 

Mr.  Chumbris.  When  you  say  you  lost  18  months,  that  means  you  do 
have  the  remaining  18  months  to  show  it  on  pay-cable  ?  Let's  make  that 
clear  on  the  record. 

Mr.  Baruch.  Not  necessarily.  If  that  picture  remains  in  theatrical 
distribution  for  17  months  and  we  lose  18  months  on  the  other  end,  we 
really  only  have  1  month  to  exhibit  that  motion  picture.  Or  it  can 
happen,  theoretically,  as  it  has,  that  due  to  exclusivity  agreements,  the 
picture  is  not  made  available  to  us  at  all. 

The  periods — if  I  may  just  complete  my  thought — the  periods  which 
we  lose  vary  from  a  maximum  of  25  months;  the  smallest  amount  that 
I  have  here  is  a  loss  of  17  months. 

Mr.  Chumbris.  I  was  going  to  say  that,  of  course,  when  we  get  the 
networks  coming  in,  they  may  have  another  interpretation. 

Mr.  Baruch.  Well,  I  don't  think  you  can  argue  with  the  time  losses 
we  have  had.  I  don't  know  what  they  are  due  to,  whether  it  is  the  net- 
works' influence  or  not. 

Mr.  Chumbris.  You  are  talking  to  a  group  of  people  who.  until  2 
months  ago,  knew  very  little  about  this  little  debate  that  we  are  iioing 
on  with  right  now. 

Mr.  O'Leary.  Mr.  Baruch,  I  take  it  your  point  is,  if  the  film  is  a 
loser,  you  may  get  it  6  months  after  the  date  of  release  or  you  may 
have  a  shot  at  it ;  if  it  is  a  winner,  it  may  stay  in  the  box  office  for  the 
entire  3-year  period. 

Mr.  Baruch.  That's  right. 


60 

Mr.  O'Leary.  Now,  Mr.  Chairman,  as  you  know,  we  have  the  con- 
tracts, all  of  the  contracts,  from  the  networks  for  the  year  1974.  At 
the  appropriate  time,  we  would  request,  Mr.  Chairman,  the  right  to 
submit  a  representative  sample  of  the  number  of  the  provisions  of  the 
contracts  into  the  record.1 

Senator  Hart.  That  shall  be  done. 

Mr.  O'Leary.  If  you  will  permit  me  to  characterize  them,  generally 
the  network  enters  into  a  contract  with  a  motion  picture  producer  for 
the  right  to  license  the  film  over  a  period  of  time, 

Obviously,  the  contracts  vary,  but  generally  speaking,  they  may  be 
for  a  broadcast  period  of  a  year  and  one  run  during  that  period,  dur- 
ing which  there  is  generally  an  exclusivity  provision. 

Some  of  the  contracts  that  have  exclusivity  run  from  the  date  the 
contract  is  entered  into  as  opposed  to  the  beginning  of  the  broadcast 
period. 

My  question,  I  guess,  is  when  you  get  a  film,  how  long  a  period  of 
time  do  you  license  it  for,  ordinarily? 

Mr.  Baruch.  I  think  that  question  might  be  asked  of  those  who 
actually  operate  a  pay-cable  system.  Mr.  Levin  or  Mr.  Rubin  might 
throw  a  little  bit  more  light  on  that,  if  I  may. 

Mr.  Levix.  Usually,  we  attempt  to  receive  a  license  from  the  motion 
picture  companies  that  will  permit  us  to  exhibit  the  film,  not  only  as 
a  premier  performance,  the  first  time  around,  but  also  to  continue  to 
replay  it,  as  I  indicated  before,  on  an  encore  basis.  We,  therefore, 
would  like  to  receive  a  license  to  exhibit  the  film  from  the  period  of 
its  first  pay-cable  availability  until  the  expiration  of  the  Commission's 
present  3-year  rule. 

Mr.  Rubin.  Mr.  Levin,  if  I  might  just  add :  I  think  that  the  period 
of  the  license  is  illusory  because  we  are  required  to  sign  an  agreement 
with  the  motion  picture  company,  permitting  the  company  to  pull  or 
yank  the  picture  at  any  time  that  it  enters  into  an  agreement  with  a 
network  requiring  the  motion  picture  company  to  pull  the  picture 
from  us. 

If  we  have  a  license  to  show  a  particular  picture — and  it  has  hap- 
pened to  us  time  and  time  again — I  mentioned  an  instance  before,  it  is 
1  of  7  instances,  in  which  we  not  only  had  purchased  the  license,  but 
we  had  made  our  copies,  had  distributed  the  film  and  had  advertised 
it,  and  our  viewers  were  sitting  at  home  getting  ready  to  see  it — 
nevertheless  those  licenses  may  be  terminated  at  the  will  of  the  motion 
picture  company  at  such  time  as  the  network  directs  them  to  do  so. 

The  network  that  bought — let  us  take  a  picture — "Tamarind  Seed1' 
did  not  intend  to  show  "Tamarind  Seed''  that  week.  We  were  prepar- 
ing to  show  "Tamarind  Seed."  It  was  pulled;  they  bought  it  for  a 
period  of  time,  I  have  no  idea  when  they  are  going  to  play  it.  They 
obtained  an  exclusivity  agreement  from  the  motion  picture  company 
giving  them  a  6-month  window,  a  period  of  exclusivity,  prior  to  the 
first  possible  date  they  might  show  it,  not  their  planned  date,  during 
which  it  must  be  pulled,  and  it  was  pulled. 

I  also,  Mr.  O'Leary,  think  you  should  take  note  of  the  fact  that  that 
exclusivity  clause  directs  its  attention  solely  to  pay  television. 

1  See  p.  37o,  37S,  and  3S4. 
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Mr.  O'Leary.  Mr.  Rubin,  tell  me  how  that  works.  There  is  a  pro- 
vision in  your  contract  between  you  and  the  motion  picture  producer 
that  says  that  they  have  the  right  to  pull  the  film  back  upon  what  kind 
of  notice,  30  days  or  24  hours? 

Mr.  Rubin.  No  ;  no  specified  notice.  In  the  case  of  "Tamarind  Seed" 
it  was  1  day.  Generally,  it  is  a  week. 

Mr.  O'Leary.  So  someone  calls  you  up  from  the  motion  picture  pro- 
ducer and  says,  "We've  sold  that  film  to  the  network.  We  want  it  back."' 

Mr.  Rubin.  Right.  He  says,  "I've  got  good  news  and  bad  news.  The 
bad  news  is  the  picture  you  are  about  to  show,  you  cannot  show."  He 
says,  "The  good  news  is,  37ou  may  be  able  to  buy  something  next  week. 
Call  us  and  we  will  let  you  know." 

I  mean,  it  is  an  over- reaching  type  of  exclusivity  that  I  think  is 
unique.  I  think  it  is  peculiar  to  this  industry,  and  I  think  its  effects  are 
just  totally,  totally  disastrous  for  companies  of  our  type. 

And,  by  the  way,  I  spent  last  week  at  our  bank  and  we  had  this  same 
discussion,  and  if  you  think  I  am  exercised  about  it,  their  reaction  is  far 
worse,  because  they  cannot  see  their  way  clear  to  financing  a  company 
that  not  only  cannot  buy  product,  but  is  susceptible  to  having  it  taken 
back  out  of  their  warehouse  once  they  buy  it. 

Mr.  O'Leary.  Mr.  Levin,  you  have  something  you  want  to  add  ? 

Mr.  Levix.  Yes,  Mr.  O'Leary,  if  I  might  just  update  what  I  have 
indicated  before :  The  license  that  we  receive  from  the  motion  picture 
distributor  is  a  nonexclusive  license  and  does  indeed  contain  a  pro- 
vision for  the  withdrawal  of  that  film  under  license  on  sometimes  30' 
days  notice  and  sometimes  less  than  that,  without  any  reason 
whatsoever. 

In  other  words,  at  the  discretion  of  the  motion  picture  distributor 
the  license  can  be  revoked  on  some  short-term  notice  basis.  On  its  face, 
the  license  is  nonexclusive  in  any  event. 

Mr.  O'Leary.  Yes,  sir  ? 

Mr.  Baruch.  Could  I  just  add  this:  The  networks  apparently  have 
told  the  FCC  some  time  ago  that  if  the  period  of  2  years  should  be  ex- 
panded to  3,  which  in  fact  happened,  that  they  would  be  prepared  to 
reduce  that  availability  to  pay-cable. 

In  its  submission  to  the  FCC,  the  American  Broadcasting  Co.  stated : 

Except  for  the  unusual  undertaking  or  where  overriding  business  considera- 
tions may  require,  ABC  intends  to  adhere  to  a  general  policy  of  not  seeking 
exclusivity  vis-a-vis  pay-cable,  during  the  2-year  period  following  first  theater 
exhibition,  unless  we  can  negotiate  for  the  right  to  telecast  the  film  within  the 
2  years. 

Should  that  period  of  time  be  enlarged  by  rule  amendment,  we  would  clearly 
have  to  reconsider  the  wisdom  and  reasonableness  of  such  judgment  in  light  of  the 
financial  considerations  that  attend  our  acquisition/exhibition  of  feature  films. 

Mr.  O'Leary.  Mr.  Baruch,  let  us  go  to  the  second  part  of  the  FCC 
rule  for  a  moment. 

If  a  film  is  more  than  3  years  old  and  if  it  is  under  a  present  con- 
tractual right  to  a  broadcaster  or  a  network,  then,  according  to  the 
rule,  it  is  theoretically  available  to  pay-TV.  However,  when  it  is  under 
contract  to  the  broadcaster,  certainly  if  that  falls  within  the  broadcast 
period,  the  terms  of  the  contract  will  bar  it  from  pay-cable. 
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And  I  take  it,  when  the  contract  expires  and  the  broadcast  period 
runs  out  or  the  last  telecast  takes  place,  it  will  once  again  be  barred 
by  the  FCC  rule ;  would  it  not? 

Mr.  Baruch.  Yes. 

Mr.  O'Leary.  So,  to  the  extent  that  there  is  exclusivity  for  the  broad- 
cast period — and,  having  read  the  contracts,  there  is — that  portion  of 
the  rule  is  meaningless ;  isn't  it  ? 

Mr.  Baruch.  Yes.  Well,  it  is  like,  since  we  talked  about  siphoning 
before,  and  we  talked  about  gasoline.  In  one  of  the  cartoons  I've  seen 
made  up  by  the  other  side  they  show  gasoline  being  siphoned  from  one 
automobile  to  another,  in  this  case  the  rule  of  the  FCC  saying  that  you 
can  have  any  picture  that  is  under  contract  to  broadcasting  is  like  say- 
ing to  a  fellow,  "You  can  have  all  the  gas  you  want."  And  the  fellow 
turns  around  and  says,  "I  don't  have  a  car." 

So  they  are  giving  us  something  that  we  cannot  get  because  of  ex- 
clusivity clauses  in  the  agreements.  We  at  Viacom  are  also  in  the  dis- 
tribution business.  We  have  one  division  which  engages  in  the  distribu- 
tion of  feature  films  to  television,  television  stations  and  networks,  and 
in  practically  every  contract  that  exclusivity  against  pay-cable — not 
only  against  other  broadcasting  companies  or  stations,  but  exclusivity 
against  pay-cable — is  a  requirement  of  that  agreement. 

Mr.  O'Leary.  Mr.  Levin,  let  us  get  to  the  question  that  Mr.  Chumbris 
was  about  to  put  to  you  earlier. 

Given  these  restrictions,  either  by  FCC  rule  or  by  the  contracts 
themselves,  how  do  you  get  the  films  that  you  are  presently  able  to  get 
and  what  are  you  being  denied  ? 

Mr.  Levin.  Well,  our  service  today  is  almost  entirely  constrained  to 
certain  current  motion  pictures.  In  that  area,  we  are  able  to  exhibit  as 
many  films  as  the  distributors  make  available  to  us  before  the  expira- 
tion of  the  present  3-year  rule. 

But  as  you  have  heard  now,  several  of  those  films  are  purchased  by 
the  networks  and,  therefore,  are  either  unavailable  to  us  entirely  or  the 
window,  the  period  during  which  we  can  exhibit  the  films,  is  so  small 
and  so  short  as  to  make  it  not  a  very  beneficial  form  of  exhibition. 

Now  let's  look  at  the  situation,  once  a  film  is  between  3  and  10  years 
old,  as  we  have  just  discussed — we,  effectively,  play  no  films  between 
3  and  10.  This  disturbs  us  greatly,  not  only  because  of  the  fact  that  the 
newly-opened  window  for  films  under  network  contract  is,  on  its  face, 
self-defeating  since  we  can  only  play  it  upon  the  availability  date  of  the 
commencement  of  the  broadcast  period  of  a  network  contract  which,  as 
your  committee  is  investigating,  is  by  and  large  exclusive  in  any  event, 
but  also  because  there  are  films  which  are  not  under  network  contract, 
between  3  and  10  years  old,  which,  in  effect,  the  rules  do  not  permit  us 
to  play. 

I  will  just  cite  an  offhand  example  of  a  film,  "2001  Space  Odyssey", 
which  is  a  good  film,  maybe  with  recurring  relevance.  I  believe  it  is 
a  film  between  3  and  10  years  old,  which  I  do  not  believe  is  under  net- 
work contract,  and  which  we  cannot  play  under  the  Commission's  rules. 

Now  let's  consider  films  that  are  over  10  years  old.  We  face  the  same 
problem  there  of  having  to  obtain  access  to  a  film  that  is  already  under 
network  or  local  station  contract,  and  we  are  faced  again  with  exclu- 
sivity provisions  that  preclude  our  exhibition  of  those  films  which  are 
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under  contract.  Also  the  narrow  window  which  the  rules  have  advanced 
for  over  10-year-old  films,  of  being  able  to  play  one  that  has  not  ap- 
peared in  a  given  market  for  the  last  3  years,  gives  us  an  almost  insur- 
mountable problem.  We  must  calculate  the  broadcast  history  in  each  of 
our  50  markets  for  each  film — one  film  may  have  played  4  years  ago  in 
one  market,  or  2  years  ago  in  another  market,  or  never  in  a  third 
market. 

It  is  almost  impossible  for  us,  logistically  or  mathematically,  to  buy 
a  film  over  3  years  old  because  of  the  market-by-market  restriction  that 
is  inherent  in  the  Commission's  rule. 

So,  effectively,  our  service — and  I  think  our  program  schedule  bears 
it  out  today  and  will  continue  to  bear  it  out — is  limited  to  selection  of 
those  films,  current  films,  that  we  have  access  to. 

Mr.  O'Leary.  Mr.  Rubin,  you  make  the  point  that  pay-cable  audience 
is  approximately  two-tenths  of  1  percent  of  the  total  TV  audience,  and 
you  go  on  to  point  out  that  the  size  of  that  audience  is  smaller  than  in- 
flight exhibition.  Armed  Forces  network  exhibition,  and  closed  circuit 
hotel  exhibition. 

I  infer  from  that,  that  you  see  that  as  some  sort  of  predatory  intent 
with  respect  to  stifling  the  growth  of  pay-cable. 

I  can  see  where  the  network  might  come  back  and  say,  with  respect 
to  Armed  Forces  network  exhibition,  "Well,  that  is  not  going  to  de- 
tract from  the  value  of  this  film  when  I  ultimately  show  it  on  com- 
mercial TV." 

What  other  rationale  or  argument,  if  any,  is  advanced  by  one  of 
the  networks  with  respect  to  permitting  these  films  to  be  shown  in  in- 
flight, exhibition  or  closed  circuit  hotel  ? 

Mr.  Rubin.  I  assume  they  relate  it  to  theatrical  distribution,  to  some- 
thing that  is  comparable  to  theatrical  distribution,  which  certainly,  as 
was  pointed  out  earlier  today,  does  not  in  any  way  impair  the  net- 
works* ability  to  show  the  picture  or  consumer  acceptance  of  the  pic- 
ture when  it  eventually  goes  on  free  TV. 

The  point  I  made — and  I  think  it  is  a  very  clear  point,  you  know — 
and  I  am  amazed  at  the  brazenness  of  the  networks,  and  I  think  they 
could  have  hidden  it  a  lot  better.  They  have  directed  their  exclusivity 
clauses  directly  to  our  industry,  and  I  do  not  even  call  it  an  industry 
because  it  is  not  an  industry.  We  are  just  getting  it  off  the  ground. 

You  could  hardly  call  our  company  an  industry,  and  with  all  due 
deference  to  Mr.  Levin,  including  Home  Box  Office's  figures  in — and 
they  are  larger  than  we  are — the  200,000-odd  or  190,000  viewers  are  not 
an  industry. 

Why  do  we  have  regulations  at  all — and  perhaps,  Mr.  Chairman, 
that  would  be  a  question  better  examined  by  the  Administrative  Prac- 
tices and  Procedures  Subcommittee ;  maybe  the  entire  issue  of  deregu- 
lation could  well  be  taken  up  by  a  committee  of  that  type,  and  then 
I  think  we  would  really  be  talking  about  public  interests,  what  is  good 
for  the  public. 

I  assume  we  are  here  to  talk  about  the  antitrust  practices  of  the 
networks.  I  think  it  is  clear  what  happened.  I  do  not  think  there  is 
anybody  who  has  difficulty  in  understanding  the  issue.  The  issue  is, 
will  we  be  allowed  to  get  off  the  ground?  I  am  suggesting  that  we 
should  be  allowed  to  get  off  the  ground. 
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Mr.  Stanton,  a  number  of  years  ago  said — when  they  were  slightly 
hysterical  about  over-the-air  pay  television  and  thought  it  had  a 
chance  of  getting  started,  and  before  many,  many  millions  of  dollars 
were  lost  in  over-the-air  television  and  that  industry  "folded  up" — I 
think  it  is  worthwhile,  I  am  going  to  take  a  moment  to  read  it. 
Mr.  Stanton  said:  "CBS  cannot  properly  take  toward  wired  pay  tele- 
vision."— that  is  us — "exactly  the  same  position  we  feel  we  must  take 
toward  the  use  of  broadcasting  channels  for  pay  television."1 

And  he  goes  on  to  say  at  the  end,  "But  we  cannot  very  well  seek 
legislative  protection  against  threatened  competition  from  another 
medium  of  entertainment,'''  referring  to  pay-cable. 

I  agree  with  that  and  I  would  also  like  to  suggest  that  not  only 
should  the  networks  not  be  seeking  protective  legislation  and  adminis- 
trative fiat,  which  is  redundant  in  its  exclusionary  effect,  but  that  the 
networks  should  not  require  motion  picture  companies  to  include  in 
their  contracts,  provisions  allowing  them  to  withdraw  pictures  with- 
out notice  or  short  notice,  from  us,  and  that  they  might  also  consider 
not  entering  into  contracts  with  exclusivity  which  provide  a  period  of 
exclusivity  for  them  when  they  have  no  intention  of  playing  the  pic- 
ture, the  so-called  warehousing  of  pictures. 

I  do  not  think  warehousing  is  a  good  term.  They  are  locking  up 
the  picture  without  question.  We  cannot  play  it ;  they  are  not  going 
to  play  it ;  nobody  is  playing  it. 

Mr.  O'Leary.  If  I  may  interrupt  you,  would  you  give  us  what 
warehousing  consists  of,  what  it  is  understood  to  mean  ? 

Mr.  Rubin.  Well,  I  do  not  think  that  warehousing  is  a  word  of  art. 
And  I  think  that  at  the  FCC  hearings,  which  I  was  unable  to  attend, 
the  networks  used  the  word  to  drag  a  few  dead  herrings  over  their 
trail. 

What,  we  mean  by  warehousing  is  the  practice  of  the  networks  of 
obtaining,  either  through  coercion,  through  predatory  buying  prac- 
tices, or  through  direct  contractual  language,  a  period  of  exclusivity 
prior  to  their  showing  of  their  picture,  prior  to  their  first  and  candid 
date  of  distribution  of  the  picture,  of  transmission  of  the  picture,  dur- 
ing which  pay-cable  cannot  show  the  picture. 

For  instance,  if  they  buy  a  picture  to  play,  starting  1  year  from 
now,  for  any  time  within  a  period  of  3  years,  and  say  we  are  entitled 
to  a  6-month  period  of  time  prior  to  that  1  vear.  during  which  pav- 
cable  cannot  show  the  picture,  they  have  effectively  warehoused  the 
pictures.  They  have  made  their  contracts  with  the  motion  picture 
companies.  We  are  unable  to  play  it. 

And  by  the  way.  I  do  not  conceive  that  they  are  entitled  to  exclu- 
sivity at  all.  I  think  a  very  serious  question  exists  in  an  intermediate 
situation,  as  to  whether  or  not  the  networks  are  even  entitled  to  con- 
tract for  exclusivity  during  any  period  of  time  even — by  the  way,  what 
benefit  is  it  for  them  to  have  exclusivitv  ?  If  the  networks  were  playing 
a.  picture  on  Monday  for  nothing,  and  we.  were  playing  the  same  pic- 
ture on  the  same  day  for  a  charge,  it  is  hard  for  me  to  conceieve  that 
we  could  disrupt  the  network's  status  or  setup  by  doing  that. 

You  know,  we  have  gotten  to  accept  the  fact  that  thev  are  entitled 
to  exclusivity  for  some  reason.  The  Commission  accented  it.  The  Com- 
mission has  given  the  networks  exclusivity  from  the  3d  to  the  10th 
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year.  They  have  not  given  ns  exclusivity  for  the  day  one  through  the 
end  of  the  third  year. 

If,  in  fact,  the  intent  was  to  nurture,  to  bring  along  an  alternative 
means  of  communication — and  although  I  am  against  exclusivity,  and 
we  don't  seek  it — there  might  have  been  some  logic  in  saying  that  pay- 
cable  has  a  period  of  time  in  which  they  can  have  the  exclusivity.  Let 
us  give  them  a  break.  Let  us  see  if  it  works. 

Mr.  O'Leary.  Mr.  Baruch  and  Mr.  Levin,  I  would  like  to  get  your 
reaction. 

Let  us  assume  there  was  no  FCC  rule.  In  your  view,  is  the  network 
entitled  to  some  sort  of  exclusivity  against  pay-cable  ? 

Let  us  say  they  contract  to  broadcast  a  film  for  a  broadcast  period 
of  1  year  and  one  run.  In  your  view,  are  they  entitled  to  that  protec- 
tion ?  Is  that  reasonable  ? 

Mr.  Baruch.  I  believe  that,  as  I  have  stated,  that  pay-cable  is  an 
extension  of  the  motion  picture  theatre  box  office. 

Therefore,  we  believe  that  there  should  be  no  exclusivity  of  one  such 
medium  against  the  other. 

If  you  consider  exhibiting  a  motion  picture  on  a  television  screen, 
which  is  really  the  only  thing  we  are  doing  that  approaches  a  network 
television  broadcast,  then  maybe  cassettes,  or  discs  which  are  repro- 
duced on  that  same  television  screen  should  also  be  inhibited  in  their 
exhibition  of  motion  pictures. 

The  only  catch  is  that  we  also  transmit  television  signals  over  the 
cable  into  that  same  television  set,  and  we  are  using  that  cable  to  also 
transmit  pay-cable  signals. 

But.  to  summarize,  I  do  not  believe  that  there  should  be  such 
exclusivity. 

I  believe,  however,  also,  that  it  is  the  owner  of  a  copyright, 
the  program  materials,  that  should  make  the  decision  as  to  how  he 
wants  to  sell  his  product.  And  if  he  does  not  want  to  sell  it  at  all,  for 
reasons  of  his  own.  then  that  is  his  decision  to  make. 

But  one  such  medium,  broadcasting,  should  not  be  allowed  to  obtain 
exclusivity  against  the  other. 

From  our  point  of  view,  this  answers  the  question  of  siphoning,  or 
diversion.  And  on  the  other  side,  it  would  certainly  assist  us  in  the  dis- 
play of  these  motion  pictures. 

Mr.  Levix.  Let  me  see  if  I  can  approach  it  differently  by  using  some 
other  words. 

We  see  nothing  wrong  with  the  television  networks  buying  an  inven- 
tory of  product.  Now.  that  is  the  traditional  business  practice.  And 
sometimes  you  put  your  inventory  in  a  warehouse.  There  is  nothing 
wrong  with  that. 

And  to  give  you  an  example  of  that,  the  film,  "Butch  Cassidy  and 
the  Sundance  Kid."  was  acquired,  actually,  before  we  got  into  business 
by  one  of  the  networks  for  a  broadcast  period  to  begin  in  1976.  It  was 
acquired  in,  I  believe,  1971  or  1972.  Obviously,  they  were  inventorying 
that  film  for  subsequent  play. 

In  that  particular  case,  there  was  no  exclusivity  against  pay-cable 
for  one  reason  or  another.  We  did  not  exist.  And  because  of  the  Com- 
mission's rule,  because  the  film  was  and  is  more  than  2  and,  now,  3 
years  old,  we  cannot  play  the  film. 
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If  we  took  away  the  Commission's  rules,  then  in  that  instance  we 
could  play  the  film.  But  in  another  instance,  where  the  network,  in 
addition  to  inventorying  the  product,  has  acquired  what  we  will  call 
an  unreasonable  exclusivity — unreasonable  in  the  sense  that  it  is 
acquired  for  an  unreasonable  period  of  time  before  they  broadcast  it — 
then  I  think  we  have  a  problem. 

Mr.  Chumbris.  What  would  you  consider  an  unreasonable  time? 

Mr.  Levin.  "Well,  I  think  the  answer  to  that — one  which  is  particu- 
larly appropriate  in  the  motion  picture  industry  as  I  believe  you  will 
hear  tomorrow  from  members  of  that  industry — is  that  each  picture 
is  a  separate  project  and  product.  It  has  its  own  raison  d'etre,  its  own 
theory  of  distribution.  It  is  a  rather  interesting  and  complex  business. 

So,  in  a  sense,  it  would  almost  have  to  depend  on  the  facts  of  the 
case. 

Certainly,  we  would  consider  exclusivity  for  a  period  of  2  years 
from  the  date  of  contract  to  the  first  broadcast  availability  date  to  be 
highly  unreasonable — particularly,  as  the  testimony  you  have  heard 
indicates — because  during  that  period  the  film  continues  to  be  ex- 
hibited in  the  theatres,  and  the  film  continues  to  be  exhibited  in 
other  box  office  type  media,  which  is,  obviously,  where  we  drew  our 
own  name  of  Home  Box  Office. 

In  certain  cases,  maybe  there  should  not  be  any  exclusivity.  Maybe 
the  period  of  somewhere  between  2  and  6  months;  the  time  period 
that  you  used  before. 

But  I  do  believe  that  it  is  a  rather  traditional  antitrust  question  to 
determine  what  is,  on  a  case  by  case  basis,  a  reasonable  exercise  of 
exclusivity.  So  it  would  seem  appropriate  to  ask,  in  each  case,  whether 
there  is  an  unreasonable  long  period  of  exclusivity  prior  to  actual 
carriage,  by  considering  whether  a  legitimate  business  interest  on  the 
part  of  the  holder  of  the  exclusivity. 

Mr.  O'Leary.  I  hesitate  to  ask  this  question,  yet  I  think  the  record 
would  be  deficient  without  it.  I  have  read  the  rule  with  respect  to 
sports.  I  don't  pretend  to  understand  it. 

You  indicate  in  your  statement  that  you  televise  Yankee  baseball 
games.  I  assume  those  are  home  games.  Am  I  right  or  wrong  ? 

Mr.  Levin.  Some  home  and  some  away. 

Mr.  O'Leary.  If  you  can,  illustrate  how  the  rule  will  affect  your 
telecasting  of  that  particular  event.  Can  you  run  through  that  for  us  ? 

Mr.  Levin.  I  will  try,  Mr.  O'Leary.  There  are  distinguished  counsel 
in  this  room  who  could  handle  that  question  much  better  than  I  could. 

Let  me  use  some  examples. 

There  are  162  games,  I  believe,  in  a  major  league  baseball  season. 
During  the  last  5  years,  which  is  the  relevant  period  in  the  FCC  rules, 
the  local  television  station  in  New  York  at  one  time,  and  it  was  5 
years  ago,  carried  100  Yankee  games.  I  am  not  taking  home  and 
away  separately,  I  am  just  using  all  the  games  and  not  breaking  it 
down  into  categories. 

Under  the  FCC's  rules,  which  become  effective  next  week,  I  believe 
we  would  have  access  to  50  percent  of  the  remainder  of  those  games 
taking  this  highwater  mark  year.  In  other  words,  we  would  have  access 
to  50  percent  of  62  games,  or  31  games,  in  theory,  that  we  could  exhibit 
on  pay-cable. 
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But  the  rule  goes  one  step  further.  This  year,  the  local  television 
station  is  telecasting  70  Yankees  games,  and  not  100.  And  that  has 
been  its  consistent  practice  for  the  past  4  years. 

The  rule  contains  a  mathematical  formula  for  proportionately  re- 
ducing the  available  games  for  pay-cable  by  a  percentage  that  relates 
to  the  number  of  games  that  were  carried  in  the  high  water  mark  year, 
and  the  present  year. 

In  this  case,  they  have  reduced  from  100  to  70.  So  you  have  got  to 
reduce  the  games  that  were  otherwise  available  to  us,  31,  by  that  frac- 
tion. And  when  you  do,  the  numbers  work  out  to  be  something  like  21, 
if  you  are  still  in  the  ball  game  and  doing  the  numbers. 

What  the  net  result  is,  and  it  is  a  difficult  one  for  us,  this  year  under 
the  rules  WPIX,  the  commercial  broadcaster,  with  ample  opportunity 
to  select  the  games  that  it  wants,  as  it  has  for  the  past  5  years,  has 
chosen  to  carry  70  Yankee  home  and  away  games.  And  that  is  it. 

Home  Box  Office,  under  the  rules,  cannot  carry  anymore  than  21 
Yankee  home  and  away  games. 

If  I  add  those  two  numbers  together,  I  believe  that  leaves  seventy- 
some  games  that  are  not  going  to  be  seen  by  anybody  unless  you  go  out 
to  Shea  Stadium. 

Mr.  O'Leary.  Now,  my  last  question,  and  it  is  one  which  I  know  you 
have  heard  before,  the  networks  have,  obviously,  urged  upon  us  some 
of  their  arguments.  I  would  like  to  get  your  reaction  to  the  one  which. 
probably,  is  pushed  most  strenuously,  and  that  is,  you  know,  that  most 
American  homes  will  never  be  attached  to  a  cable,  that  they  are  either 
in  rural  areas  or  they  are  urban  and  rural  poor  people  who  cannot 
afford  the  costs  of  a  cable  hookup. 

In  order  for  pay-cable  to  be  successful,  the  films  and  sports  events 
that  they  show  cannot  be  available  free  to  the  general  public  at  the 
same  time,  because  if  it  is,  people  will  not  pay  to  see  it  on  pay-cable. 

That  anything  which  diminishes  the  free  television  which  these 
people  now  receive,  is  not  in  the  public  interest. 

Mr.  Baruch,  let  us  start  with  your  reaction. 

Mr.  Baruch.  That  is  a  long  question.  Let  me  try  and  answer  it  as 
briefly  as  I  can. 

As  far  as  the  extension  of  cable  service,  I  mentioned  previously, 
that  we  are  now  in  about  10  million  homes  in  this  country. 

As  Mr.  Rifkin  and  others  have  stated,  it  is  very  difficult  to  find  fi- 
nancing to  cable  the  entire  Nation  very  rapidly,  unless  we  find  new 
sources  of  revenue. 

We  believe,  therefore,  that  pay-cable,  in  fact,  can  provide  the  sources 
to  extend  pay-cable  into  most  of  the  Nation's  homes  within  the  reason- 
able future. 

Every  industry  had  to  make  a  start  somewhere.  Color  television  took 
many,  many  years  to  be  brought  into  the  homes  in  the  United  States, 
and  yet  it  did  eventually  come  about. 

This  same  argument  could  be  used  with  the  poor.  Now,  let  us  go  to  the 
rural  areas. 

Many  services  had  to  start  in  the  large  markets  and  eventually  ex- 
pand into  the  rural  areas.  You  might  even  use  electricity  and  the  tele- 
phone as  examples  of  this  kind  of  service  which  gradually  began  to 
expand  from  a  base,  usually  in  the  large  cities,  into  the  rural  areas. 
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I  think  cable  will  eventually  expand  into  most  of  these  places. 

As  far  as  the  poor  are  concerned,  I  am  reminded  of  a  comment  which 
a  Mr.  Dore  Senary  made  to  me  once.  He  used  to  own  a  company  called 
Theatervision,  which  was  a  pay-cable  company  and  which  has  since 
gone  out  of  business.  He  said  that  when  he  tried  his  pay-cable  test  in 
Orlando,  Fla.,  the  poor  who  bought  pay-cable  were  very  happy  to  have 
entertainment  which  they  could  not  otherwise  afford.  And  he  was  very 
successful  with  it. 

As  a  matter  of  fact,  if  you  look  at  the  record,  you  will  find  that,  dur- 
ing the  oral  and  written  submissions  to  the  FCC,  many  of  the  organi- 
zations which  represent  the  poor  spoke,  very  highly,  in  favor  of  pay- 
cable.  These  included  the  East  Bay  Skill  Center,  the  National  Black 
Media  Coalition,  the  Congress  of  Racial  Equality,  the  National  Busi- 
ness League,  the  Black  National  Newspaper  Publishers  Association, 
and  many  others. 

Those  that  testified  were  the  Cable  Communications  Resource  Cen- 
ter, the  National  Black  Media  Coalition,  and  so  on. 

Let  me  just  read  you  one  or  two  excerpts  from  their  testimony. 

The  National  Black  Media  Coalition  said : 

We  are  aware  that  it  has  been  argued  before  this  Commission  that  the  poor 
minority  people  will  suffer  disproportionately  if  pay-cable  is  approved.  The  real 
question  is  not.  whether  we  will  pay  for  TV,  but  how  we  will  pay  for  it.  The 
consumer  is  taxed  whether  he  watches  TV  or  not,  whether  he  likes  the  program 
or  not.  and  whether  desired  to  sponsor  the  program  or  not.  Since  the  poor  watch 
more  TV,  and  since  our  tax  system  is  less  flexible  for  low-income  people,  the  poor 
pay  more  and  get  less.  On  the  other  hand,  whether  to  subscribe  to  pay-TV  or  not 
is  an  optional  proposition. 

The  National  Urban  Coalition  said : 

Pay-cable  casting  can  possibly  save  money  for  the  poor.  The  cost  of  seeing  one 
movie  at  the  local  theatre,  for  example,  has  risen  beyond  the  means  of  almost 
all  poor  people.  And  highly  celebrated  sports  or  cultural  events  are  often  out  of 
the  question  in  terms  of  the  cost  associated  with  family  viewing. 

Now.  some  of  the  poor  testified  for  the  other  side  by  saying  if  so- 
called  free  television  ceases,  and  we  will  have  to  pay  for  material  Ave 
now  see  over  the  air,  this  is  out  of  our  reach. 

This  would  take  it  for  granted  then,  that  a  theory  would,  in  fact, 
occur.  Namely,  that  programs  which  are  now  on  the  air  would  be  taken 
off  the  air,  television  would  go  dark,  and  pay-cable  would  have  all  these 
programs. 

We  have  clearly  stated,  time  and  again,  that  this  is  not  our  intent. 

I  view  pay-cable  as  an  extension  of  the  box  office  and  I  believe  that 
the  sequence  of  exhibition  of  movies,  for  example,  should  be  the  theatri- 
cal distribution,  pay-cable,  network  television,  and  then  the  market 
should  be  free  and  open. 

I  believe  that  covered  your  question,  did  it  not  ? 

Mr.  O'Leart.  Yes,  sir. 

Mr.  Rubix.  Mr.  O'Leary,  I  think  we  are  asking  the  same  question 
over  and  over  again  in  many  different  ways.  And  I  would  like  to  face 
it  in  a  slightly  different  way. 

I  assume  the  theory  of  the  broadcasters  is.  that  if  we  show  a  movie 
to  a  relatively  selective  audience  and  charge  thern  to  see  it,  that  in  some 
way  they  are  going  to  be  restricted  from  them  showing  that  movie 
either  on  a  closein  date  or  a  far-out  date  on  commercial  television. 
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There  is  no  evidence  that  that  will  occur. 

If  you  continue  to  hypothesize  and  multiply  hypothesis  on  top  of 
hypothesis,  it  would  probably  be  possible  to  build  up  a  strawman ;  a 
strawman  of  tens  of  millions  of  homes  hooked  up  to  pay-cable  and  no 
more  commercial  television. 

But  that  is  not  the  case.  It  is  comparable  to  the  restrictive 
agreements. 

Normally,  if  somebody  asks  for  exclusivity,  he  asks  for  exclusivity 
against  a  competing-  mode  of  business.  He  wants  exclusivity,  so  60 
million  people  out  there  who  are  about  to  get  something  for  nothing, 
will  not  watch  it  somewhere  else. 

In  our  case,  they  are  asking  for  exclusivity  so  that  a  limited  number 
of  people,  who  are  being  given  the  opportunity  to  see  for  $1,  the  movie 
that  would  cost  the  average  family  close  to  $15  to  see,  who  will  be  kept 
from  watching  that  movie  at  some  later  date  on  free  television. 

Insofar  as  siphoning,  the  strawman  of  siphoning,  let  us  lay  to  rest, 
at  long  last,  the  hobgoblin  of  pay-cable  siphoning  anything  away 
from  free  television. 

The  issue  here  is  whether  or  not  in  some  way  the  networks  are  going 
to  be  restrained  from  destroying  pay-cable,  and,  more  importantly,  for 
the  public  interest.  And  far  more  importantly  than  whether  our  com- 
pany succeeds  or  not,  by  the  way,  whether  they  will  be  able  to  sub- 
stantially restrict  both  the  growth  of  cable  and  the  bringing  to  the 
American  home  of  a  broad  spectrum  of  broadband  cablecasting.  That 
is  the  real  issue. 

The  motion  picture  companies  are  going  to  get  paid  for  the  picture. 
They  are  not  going  to  give  it  away  for  nothing,  right?  Somebod^y  is 
going  to  make  the  money  inbetween.  The  motion  picture  theatre  com- 
panies, the  networks,  ourselves,  as  we  hope. 

And  I  suggest  to  you,  that  you  are  seeing  a  classic  example  of  an 
industry  overreacting,  and  everything  else  are  catchwords  and  code- 
words designed  to  confuse  the  issue. 

Should  this  hobgoblin  ever  come  into  existence,  it  will  not  be  over- 
night. You  are  looking  20  to  40  years  down  the  road.  There  will  be 
ample  time  for  the  Commission  to  act. 

Mr.  Levin.  Mr.  O'Leary,  if  I  could  I'd  like  to  answer  that  question 
by  referring  back  to  our  business  plan  and  our  business  aspirations. 

We  would  like  to  publish  program  material  through  the  television 
set  and  to  use.  as  our  programing  material,  that  which  is  not  otherwise 
available  on  conventional  television  at  that  time  and  wouldn't  have 
been  available  on  conventional  television  even  if  we  did  not  exist. 

Our  own  theory  is,  that  wherever  there  are  four  walls  where  people 
can  congregate,  and  ticket  admission  can  be  charged — whether  that 
be  Madison  Square  Garden,  the  Winter  Garden  Theatre,  Lincoln 
Center,  the  New  School  for  Social  Research,  but  I  could  go  on  and 
on — that  these  are  programing  centers  which,  to  date,  have  been 
limited  to  those  people  who  have  attended  the  limited  seating  capacity 
within  those  four  walls. 

What  we  would  like  to  do,  is  to  be  able  to  express  our  editorial 
voice  in  selecting  and  bringing  to  those  consumers  who  want  to  buy 
or  listen  to  our  editorial  voice,  what  we  consider  to  be  an  almost 
unlimited  amount  of  program  material  that  exists,  that  has  not 
otherwise  been  televised. 
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As  a  matter  of  fact,  we  believe  that  that  amount  of  program  material 
is  limited  only  by  our  own  imagination  and  skill  to  assemble  the 
business  elements  to  bring  it  to  the  consumer,  so  that  he  does  not, 
and  in  most  cases  cannot,  actually  attend  and  to  gain  access  to  that 
event. 

It  is  our  view  that  this  philosophy,  this  concept  of  a  business  plan, 
does  nothing  to  undo  the  existing  broadcast  structure  or  the  existing 
television  service  which  is  presented  to  the  American  public. 

Thank  you. 

Mr.  O'  Leaey.  I  have  no  further  questions,  Mr.  Chairman. 

Senator  Hart.  Mr.  Chumbris  ? 

Mr.  Chumbris.  Thank  you,  Mr.  Chairman. 

There  would  be  1.000  questions  I  would  like  to  ask  you  but  I  am 
afraid  there  is  not  the  time.  The  chairman  has  another  commitment. 

You  gentlemen  have  done  your  cause,  I  think,  a  lot  of  good  in 
bringing  what  you  consider  the  facts  to  be,  and  problems  to  be,  to 
the  industry.  We  are  going  to  have  some  witnesses  tomorrow  and  then 
in  the  following  2  weeks  in  which  I  am  sure  we  will  get  possibly  a 
different  point  of  view. 

I  notice  that  on  May  19,  1970,  subscription  television  was  subject 
to  a  report  in  the  House  of  Representatives,  No.  911110  with  minority 
and  separate  views,  and  some  of  the  things  that  are  contained  in  this 
report  have  been  the  subject  of  discussion  this  morning  and  I  think 
will  be  the  subject  of  discussion  in  the  next  3  or  4  days  of  hearings. 

I  would  like  to  hope,  and  I  guess  everybody  does,  that  every  corpora- 
tion that  operates  in  the  "United  States  could  make  a  profit ;  from  the 
purely  selfish  point  of  view  that  the  Government  does  not  collect  any 
taxes  until  you  make  a  profit. 

So  that  if  there  was  some  way  within  this  operation,  as  you  gentle- 
men have  stated  and  the  chairman  and  I  have  stated  in  the  opening 
statements,  that  we  could  resolve  the  problems  that  are  created  by 
these  four  different  industries  that  are  involved  in  the  subject  of  this 
hearing  and  everybody  would  come  out  fine,  that  would  be  just  great. 

We  will  just  have  to  wait  and  see  what  develops  in  the  other  2  da  \  s 
of  hearings  that  are  coming  up.  Thank  you  very  much,  gentlemen,  for 
coming  in.  and  thank  you,  Mr.  Chairman. 

Mr.  Hellermax.  Air.  Chairman,  I  have  just  one  further  question 
to  ask. 

As  I  understand  it.  there  is  a  procedure  within  the  2-10  rule  to 
request  a  waiver  so  that  you  could  be  permitted  to  show  a  film  which 
otherwise  would  be  unavailable.  Have  you  had  any  experience  with 
that,  which  you  can  add  to  the  record  ? 

Air.  Levin.  Air.  Hellerman,  I  would  like  to  address  that  question. 
An  example  I  cited  before.  Butch  Cassicly  and  the  Sundance  Kid  is 
a  film  that  we  wanted  to  play.  We  petitioned  the  Commission  for  a 
waiver  under  its  then  existing  rules,  and  in  my  layman's  interpreta- 
tion, I  believe  that  petition  was.  in  effect,  summarily  dismissed  by 
a  unanimous  vote  of  the  Commission  and  we  have  been  unable  to  play 
that  film. 

That  is  our  only  experience  with  the  waiver  procedure.  There  was 
a  companion  application  for  a  waiver  by  one  of  the  motion  picture 
distributors  to  present  The  Sound  of  Music.  There  they  seemed  to  be 
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requesting  a  waiver  of  a  technicality  that  precluded  the  exhibition 
of  that  film.  That  waiver  was  denied  as  was  the  Butch  Cassidy  waiver 
denied. 

So  we  have  no  successful  experience  with  being  able  to  use  the 
administrative  process;  quite  the  opposite,  we  have  an  indication 
that  discourages  us. 

Mr.  Hellerman.  What  position  did  the  motion  picture  companies 
take  and  the  networks,  if  any  ? 

Mr.  Levin.  As  I  recall,  Mr.  Hellerman,  there  was  a  paper  filed  by 
one  of  the  networks  in  opposition  to  our  waiver  and  the  other  waiver, 
itself,  was  indeed  brought  b}^  one  of  the  motion  picture  distributors. 

Mr.  Hellerman.  Thank  you. 

I  have  no  further  questions,  Mr.  Chairman. 

Senator  Hart.  Gentlemen,  thank  you  for  a  very  well-organized 
presentation. 

As  you  depart,  I  should  ask  counsel  if  there  is  anything  they  would 
like,  to  add. 

[No  response.] 

Senator  Hart.  Our  concluding  witness  for  today  is  director  of 
Media  Development  at  Lincoln  Center,  Mr.  John  Goberman. 

STATEMENT  CE  JOHN  GOBERMAN,  DIRECTOR,  MEDIA  DEVELOP- 
MENT DEPARTMENT,  LINCOLN  CENTER  EOR  THE  PERFORMING 
ARTS 

Mr.  Goberman.  Lincoln  Center  is  a  federation  of  some  of  the  most 
important  arts  institutions  in  the  world.  Its  constituents  include  the 
Metropolitan  Opera,  the  New  York  City  Opera,  the  New  York  City 
Ballet,  the  New  York  Philharmonic,  the  New  York  Shakespeare 
Festival,  the  Chamber  Music  Society  and  the  Juilliard  School.  It  is 
unrivaled  for  the  diversity  and  quality  of  its  presentations. 

Lincoln  Center  has  an  enormous  annual  volume ;  220  separate  pro- 
ductions receive  over  3,000  performances  a  year  and  it  has  a  roster 
of  artists  and  creators  which  belong  to  the  Nation  and  to  the  world. 

It  is  safe  to  say  that  Lincoln  Center  approaches  the  status  of  a 
national  treasure. 

Yet  there  are  severe  pressures  on  Lincoln  Center  and  its  constit- 
uents. For  the  public,  the  benefits  of  attending  performances  are 
limited  to  those  who  are  within  geographical  reach  of  the  Center. 

Although  over  41X>  million  people  buy  tickets  each  year,  this  number 
is  small  compared  to  the  number  of  those  who  want  to  buy  tickets 
and  cannot. 

Actually,  since  Lincoln  Center  is  over  90  percent  sold  out  at  all 
times,  the  real  limitation  is  the  constraint  of  live  performances.  No 
more  than  3,800  people  can  both  see  and  hear  a  performance  live  at 
one  time  and  one  place. 

There  is,  therefore,  a  need  for  developing  a  means  for  the  Center 
to  reach  out  to  the  Nation,  to  distribute  its  treasure  without  concern 
for  geography. 

A  second  pressure  is  the  financial  burden  under  which  the  Center 
labors,  as  do  all  performing  arts  institutions.  Lincoln  Center  sells 
$46  million  worth  of  tickets^each  year.  This  huge  dollar  volume  is  a 
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true  vote  of  confidence  and  involvement  in  the  arts  by  the  people  of  its 
area. 

However,  the  operating  costs  last  year  amounted  to  $72  million.  The 
difference,  $26  million,  is  made  up  from  contributions  by  private 
citizens,  Government,  and  foundation  sources. 

The  frightening  prospect  for  Lincoln  Center,  as  well  as  all  other 
arts  institutions,  is  that  this  enormous  deficit  is  increasing  each  year, 
partly  because  the  arts  are  a  handcraft  industry  struggling  in  an  age 
of  automation. 

The  wage  increases  necessary  to  maintain  the  arts  worker  in  his 
sector  of  the  economy  are  unjustified  by  increases  in  productivity. 

Briefly,  every  time  the  curtain  goes  up  at  the  Metropolitan  Opera, 
with  a  top  ticket  price  of  $25  and  a  full  house,  the  Met  loses  $50,000 — 
seven  times  a  week. 

We  see  a  possible  solution  to  these  two  basic  problems  of  the  per- 
forming arts,  geographical  limitation  and  financial  pressures,  in  tele- 
casts of  performances. 

By  televising  performances  from  the  stages  of  Lincoln  Center, 
millions  of  people  would  be  able  to  share  what  thousands  of  people 
now  participate  in  and  the  costs  would  be  spread  over  a  much  wider 
base. 

While  the  prospect  of  televised  performances  is  exciting  and  impor- 
tant for  us,  it  is  simply  dreaming  unless  the  practical  problem  of 
distribution  is  solved. 

We  are  all  aware  of  the  enormous  potential  of  cable  television  as 
a  means  of  distribution  for  so-called  special  interest  programing,  such 
as  Lincoln  Center's. 

Since  we  are  barred  by  the  commercial  networks  because  a  televised 
opera  might  reduce  profits  by  some  tiny  fraction,  we  are  left  with  only 
two  possibilities;  public  television  and  cable. 

While  PBS  telecast  solves  one  of  our  problems,  which  is  exposure, 
it  does  little  to  relieve  the  financial  pressures  of  the  arts  institutions. 
The  long-range  consistent  source  of  support  we  are  seeking,  I  believe 
to  be  found  in  pay-cable  television. 

Pay-cable  television  wants  us  and  needs  us.  Lincoln  Center  telecasts 
are  a  perfect  example  of  the  kind  of  specialized  programing  which 
seeks  distribution  and  which  is  needed  by  the  public.  One  way  for  us 
to  prosper  as  a  nonprofit  institution  is  to  reach  the  public  through 
cable  television. 

Essentially,  while  cable  holds  the  promise  for  delivering  major 
special  interest  programing,  it  is  at  present  the  least  likely  area.  Cable, 
now.  offers  the  specialized  programer  only  a  fraction  of  the  potential 
television  audience. 

It  is  only  when  the  cable  reaches  a  large  percentage  of  American 
homes  that  it  will  be  able  to  deliver  the  promises  it  holds.  Many  people 
believe  that  the  way  to  build  cable  systems  is  through  commercial 
pay-cable. 

I  believe  this  also  and  would  add  that  even  if  commercial  pay-cable 
does  not  provide  a  market  for  cultural  programing  such  as  Lincoln 
Center's,  it  is  the  trucking  industry  which  will  build  the  highway 
into  the  home  down  which  Linclon  Center  can  drive  its  Rolls  Royce. 

Therefore,  any  regulation  or  practice  which  is  inimical  to  the 
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development  of  commercial  pay-cable,  attacks  the  special  interest 
programer. 

In  summary,  then,  pay-cable  is  essential  to  the  growth  of  cable, 
cable  is  necessary  to  develop  the  television  ticket  for  the  performing 
arts,  the  ticket  is  crucial  to  the  health  of  arts  institutions  and  other 
special  interests  in  this  country. 

We  urge  you  to  do  everything  possible  to  encourage  the  growth  of 
what  will  be  the  basic  communication  medium  of  the  future. 

Senator  Hart.  Mr.  Hellerman  ? 

Mr.  PIellermax.  Mr.  Goberman,  in  your  statement,  you  indicated 
that  the  Lincoln  Center  has  been  barred  by  the  commercial  networks 
and  you  indicated  that  that  was  the  case  due  to  the  impact  upon  the 
networks'  profits. 

Could  you  explain,  in  some  detail,  what  you  are  saying  there?  I 
guess  the  question  is,  are  you  able  to  get  Lincoln  Center  productions 
on  the  networks  or  is  there  some  reluctance  on  the  part  of  the 
networks  ? 

Mr.  Gobermax.  I  would  say  there  is  more  than  a  reluctance.  It  seems 
that  the  problem  is  not  so  much — take  an  opera,  for  example — the  high 
cost  of  televising  an  opera  but  more  the  opportunity  cost  to  the  net- 
work of  televising  that  opera.  That  is,  not  only  is  the  program  expen- 
sive but  the  audience  for  that  time  period  would  be  substantially 
reduced  from  what  the  network  could  ordinarily  command. 

That,  plus  the  audience  it  would  lose  with  the  time  period  for  which 
the  opera  is  lead-in,  amounts  to  a  substantial  opportunity  cost. 

Mr.  Hellermax.  In  your  statement  you  say  that  while  the  prospect 
of  televised  performances  is  exciting  and  important  to  Lincoln  Center, 
it  is  simply  dreaming  unless  the  problem  of  distribution  is  solved. 

Has  the  Lincoln  Center  solved  their  own  technical  problems  with 
respect  to  being  able  to  broadcast  live  performances  ? 

Mr.  Gobermax.  Yes. 

Mr.  Hellermax.  How  were  you  able  to  do  that?  Were  you  given 
grants  ? 

Mr.  Gobermax.  We  have  a  research  program — this  has  been  going 
on  for  about  18  months — to  develop  the  techniques  and  technology  of 
live  performance  telecasting;  that  is,  to  create  a  television  product  at 
Lincoln  Center.  And  we  see  our  way  clear  at  this  point  to  considering 
such  a  product  available. 

I  think  Lincoln  Center,  here,  is  an  example  of  the  kind  of  promise 
that  cable  offers.  The  problem  is,  there  is  just  no  way  to  get  it  to  the 
home ;  that  is,  since  it  is  not  possible  to  put  it  on  the  network  and  since 
cable  reaches  so  few  homes,  relatively  speaking,  that  for  a  minority 
interest  like  us  to  be  able  to  reach  only  fractional  minority  of  potential 
television  audience,  leaves  us  with  no  option. 

And  what  we  are  looking  for  is  any  means  of  increasing  the  number 
of  homes  that  now  subscribe  to  cable  television  because,  for  us,  it  seems 
that  cable,  itself,  is  the  only  way  that  we,  as  a  special  interest  pro- 
gramer, will  be  able  to  get  into  those  homes  that  want  to  see  Lincoln 
Center  programs. 

Mr.  Hellermax.  In  other  words,  what  you  are  saying  is  that  Lincoln 
Center  is  now  willing  and  able  to  have  live  performances  shown  on 
cable  television  ? 
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Mr.  Gobermax.  We  have  a  product  available  and  we  are  available 
to  anybody  who  wants  to  come  to  us  and  say,  "We  want  your  pro- 
gram." At  this  point,  that  has  not  happened  and  part  of  the  reason 
is,  that  given  the  commercial  structure  of  the  communications  industry, 
we  are  limited  not  by  technology  but  more  just  simply  by  business 
interests. 

Mr.  Hellermax.  Thank  you.  Mr.  Goberman. 

I  have  no  further  questions,  Mr.  Chairman. 

Mr.  Chumbris.  Just  one  point,  Mr.  Goberman.  I  think  that  might  be 
misconstrued  by  whomever  reads  it. 

You  say.  "Since  we  are  barred  by  commercial  networks  because  a 
televised  opera  might  reduce  profit  by  some  tiny  fraction,  we  are  left 
with  two  possibilities.  PBS  and  cable." 

Now,  they  are  barring  you  because  of  the  complexities  involved  in 
televising,  also.  I  think  you  mentioned  in  Mr.  ITellerman's  question, 
right,  the  difficulties  of  it. 

"]NIr.  Gobermax.  They  are  barred — it  is  not  the  technical  problem, 
it  is  the  cost. 

Mr.  Chumbris.  The  cost.  Now,  one  of  those  commercial  networks 
that  you  are  referring  to  for  years  have  carried  the  Metropolitan 
Opera  by  radio,  is  that  true? 

Mr.  Gobermax.  No,  that  is  not  a  commercial  network.  That  is  not 
an  existing  commercial  network.  The  network  that  was  set  up  espe- 
cially to  carry  the  radio  broadcast,  it  is  an  ad  hoc  network,  and  it  is 
not 

Mr.  Chumbris.  You  mean  what  Texaco  was  running — the  Metro- 
politan Opera  every  Saturday  afternoon — was  done  by  other  than  one 
of  the  commercial  networks  % 

Mr.  Gobermax.  Yes. 

Mr.  Chumbris.  But  one  of  the  local  stations,  then,  that  was  an  affili- 
ate of  a  major  was  carrying  it  in  the  Washington  area. 

Mr.  Gobermax.  Bight,  it  is  a  special  network,  purely  and  simply  for 
the  Metropolitan  Opera  radio  broadcast. 

Mr:  Chumbris.  Thank  you  very  much. 

Mr.  Gobermax.  Thank  you  very  much. 

Senator  Hart.  The  subcommittee  will  be  in  recess  until  9  :?>0  tomor- 
row morning  and  will  resume  in  room  2228  of  the  Dirksen  Building. 
[Whereupon,  the  hearing  was  recessed  at  1 :30  p.m.,  to  reconvene  the 
following  day,  Mav  22, 1975  at  9 :30  a.m.] 
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U.S.  Senate, 
Subcommittee  ox  Antitrust  and  Monopoly 

of  the  Committee  on  the  Judiciary, 

Washington,  B.C. 

The  subcommittee  met  at  9 :30  a.m.,  in  room  2228,  Dirksen  Senate 
Office  Building,  Hon.  Philip  A.  Hart,  chairman,  presiding. 

Present:  Senator  Philip  A.  Hart. 

Also  present:  Howard  E.  O'Leary,  chief  counsel  and  staff  director; 
Gerald  Hellerman,  special  financial  adviser:  Joe  L.  Pecore  of  Senator 
Abourezk's  office ;  Patricia  Y.  Bario,  editorial  director ;  Catherine  M. 
McCarthy,  chief  clerk;  Peter  X.  Chumbris,  minority  chief  counsel; 
and  Richard  Jones,  assistant  minority  counsel. 

Senator  Hart.  We  will  be  in  order. 

This  morning.  Ave  welcome,  as  our  first  witness,  Mr.  Robert  Weis- 
berg. Mr.  Weisberg  is  the  president  of  TeleMation  Program  Services, 
Inc. 

Mr.  Weisberg.  Mr.  Chairman,  thank  you  for  the  opportunity  of 
appearing  here  today. 

STATEMENT  OF  ROBERT  WEISBERG,  PRESIDENT,  TELEMATION 
PROGRAM  SERVICES,  INC.,  NEW  YORK,  N.Y. 

Mr.  Weisberg.  I  would  like,  briefly,  to  give  you  a  background  of  the 
activities  of  my  company,  which  is  a  film  booking  and  buying  orga- 
nization. We  are  resident  film  buyers  purchasing  films  on  behalf  of 
clients  ranging  from  pay  TV  to  ships  at  sea,  to  airlines,  to  motion 
picture  theaters.  We,  therefore,  represent  various  mediums,  not  just 
pay  television. 

I  think  that  the  way  that  I  would  like  to  approach  this  matter  is 
to  describe  the  problem  of  a  film  purchaser  when  he  negotiates  for 
film  on  behalf  of  a  client,  whether  it  is  a  ship  at  sea,  an  airline  com- 
pany, or  a  pay  television  company. 

In  1972,  when  we  first  began  to  buy  film  for  pay  television,  we 
negotiated  with  the  various  distributors  and  had  no  problem  whatso- 
ever in  terms  of  exclusivity  of  product :  no  problem  whatsoever  in 
terms  of  network  demands  over  the  product  we  were  trying  to  buy. 

The  only  problem  we  had  was  in  negotiating  a  fair  and  equitable 
price  with  the  studios — which  is  what  we  expect  during  a  proper 
negotiation. 

Beginning  in  late  1074.  we  suddenly  began  to  see  a  pattern  emerging 
in  the  pay  television  business  which,  if  it  had  been  allowed  to  continue 
would  have  decimated  the  business  and  throttled  this  infant  industry. 

(75) 
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The  pattern  began  in  December  1974.  when  our  head  buyer  wrote 
a  memo  to  me  and  said  that  he  would  like  to  buy  "Tamarind  Seed'' 
and  "Night  Flight  to  Moscow"  but  both  films  were  unavailable  to 
us  because  the  networks  had  purchased  these  programs  with  com- 
plete exclusivity  over  pay-cable.  We  were  unable  to  buy  the  programs. 

I  then  recalled  that  during  the  previous  year.  "Day  of  the  Dolphin"' 
had  been  acquired  by  NBC  with  complete  exclusivity  over  pay-table. 

But  "Tamarind  Seed,"  "Night  Flight  to  Moscow"  and  a  third  film, 
"Super  Cops,"'  had  all  been  purchased  by  the  networks  with  the  de- 
mand for  complete  exclusivity. 

I  wired  Chairman  Wiley  of  the  FCC  and  said  that  we  were  unable 
to  purchase  these  programs  because  of  the  network  contracts.  The 
FCC,  thereupon,  contacted  each  of  the  networks.  The  networks  reply 
to  the  FCC  stated  they  would  allow  pay  TV  to  acquire  these  films  on 
a  waiver  basis. 

Indeed,  we  were  able  to  get  "Tamarind  Seed"'  and  "Night  Flight." 
but  as  of  May  2  of  this  year,  when  we  tried  to  buy  "Super  Cops" 
from  MGM,  we  were  told  that  CBS  would  not  allow  us  to  buy  these 
films  for  any  of  our  pay-cable  clients. 

In  other  words,  the  pattern  which  began  in  1974  continued  right 
through  May  2, 1975. 

The  pattern  of  complete  exclusivity  over  pay-cable  is  not  a  pattern 
which  could  possibly  continue  and  the  networks  began  another  policy 
of  containment.  The  network  policy  of  containment  is  a  policy  which 
says  "We  want  to  use  a  film  for  a  specified  period,  but  prior  to  that 
period  pay-cable  cannot  play  the  program  for  a  specified  number  of 
months." 

What  we  see  here  is  a  pattern  developing  whereby  the  networks 
are  demanding  up-front  exclusivity  over  pay-cable. 

We  have  indicated  in  our  brief,  the  number  of  weeks  of  prior  exclu- 
sivity that  have  been  demanded  by  the  networks  by  specific  title.  The 
total  number  of  weeks  of  playoff  time  that  has  been  lost  by  pay-cable 
is  well  over  1,000. 

In  some  instances,  these  lost  weeks  are  accounted  for  by  the  fact 
that  the  new  FCC  rules  have  been  changed  from  2  to  3  years.  But 
even  taking  this  into  account,  we  are  still  losing  over  3,000  weeks  of 
playoff  time  because  of  these  up-front  exclusive  demands  by  the 
networks. 

I  have  recently  gone  over  some  of  the  old  film  prices  that  were  paid 
by  WCBS-TV  during  the  early  days  of  television.  That  station  used 
to  buy  movies  from  $200  to  $800  per  feature.  Today  a  local  station  in 
New  York  pays  over  $50,000  per  movie. 

During  the  1950's,  ABC  paid  under  $50,000  for  a  network  telecast 
of  a  feature.  Today  they  pay  over  $800,000  per  feature. 

A  buyer  which  has  the  economic  leverage,  a  buyer  which  has  the 
ability  to  determine  profit  and  loss  of  a  feature  movie  has  the  ability 
to  exclude  a  new  industry  from  effectively  utilizing  the  feature  films 
that  it  needs. 

The  squeeze  for  pay-cable  is  coming  about  because  the  films  are 
playing  longer  than  ever  in  the  theaters  and  the  playoff  "window" 
is  being  cut  clown  by  the  networks.  For  example.  "The  Sting,"  "Tower- 
ing Inferno,"  and  "Earthquake"  have  longer  runs  in  theaters  today 
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compared  to  previous  years.  In  addition,  the  films  are  reissued  and 
pay-cable  does  not  get  the  films  until  after  reissue  dates  are  completed. 
In  some  instances  we  may  not  get  the  films  for  from  12  to  18  months 
after  their  first  general  release. 

Now,  when  the  network  demands  3  or  more  months  of  what  they 
call  reasonable  up-front  exclusivity,  pay-cable's  window  is  cut  down 
to  an  insufficient  number  of  months  during  which  time  we  can  play  the 
program. 

What  I  am  concerned  about,  as  a  bivyer,  is  that  the  squeeze  has  begun 
and  unless  stopped,  it  will  put  us  into  an  intenable  position. 

The  pay-cable  industry  is  indeed  a  different  medium  from  television ; 
it  is  more  akin  to  a  neighborhood  theater  house.  The  networks  seem  to 
take  a  position  that  they  own  the  television  set. 

The  television  set  owner  might  like  to  watch  a  pay-cable  movie  but 
the  network  says,  in  essence,  that  they  control  that  television  set — they 
own  that  neighborhood  theater  that  is  coming  through  the  television 
set. 

Our  position  is  that  pay-cable  is  a  different  medium  than  television 
and  the  pattern  of  exclusivity  that  ABC  may  have  over  NBC  does 
not  apply  to  pay-cable. 

Second,  the  6-month  upfront  warehousing  provision  has  a  chilling 
effect  on  pay-cable. 

And  third,  the  network  practices  restrict  the  availability  of  feature 
films  far  beyond  the  FCC's  rules  and  if  left  to  their  inclinations,  the 
networks  would  easily  defeat  the  FCC  rules  through  their  economic 
leverage. 

I  have  just  come  from  a  trip  from  Lincoln,  Neb.;  Tulsa,  Okla.; 
Houston.  Tex.  and  Denver,  Colo.  In  each  of  these  markets,  pay-cable  is 
about  to  open  up.  In  each  of  these  markets,  there  is  a  substantial  de- 
mand on  the  part  of  the  public  to  see  movies,  to  see  the  current  movies 
on  their  television  set. 

And  I  must  say  that  the  pay-cable  operators  in  these  markets  are 
concerned;  they  are  happy  to  have  the  opportunity  of  being  repre- 
sented here  by  myself  and  others  but  there  is  a  substantial  concern  on 
the  part  of  the  local,  small,  independent  pay-cable  operators  regarding 
the  effects  the  networks  will  have  if  left  to  continue  their  exclusivity 
demands. 

Thank  you. 

Senator  Hart.  Thank  you  very  much,  Mr.  "Weisberg.  Your  explana- 
tion is  one  that,  unlike  some  of  the  testimony  heard  yesterday,  is  rela- 
tively simple  to  understand  for  the  layman. 

[The  prepared  statement  of  Mr.  Weisberg  follows.  Testimony 
resumes  on  p.  82.] 

Prepared   Statement  of  Robert   Weisberg,   President,   TeteMation   Program 

Services,   New   York,   N.Y. 

TeleMation  Program  Services  acts  as  a  feature  film  buyer  and  program  con- 
sultant to  Pay  T.V.  systems.  We  currently  serve  over  85,000  Pay  T.V.  homes 
throughout  the  United  States. 

As  a  feature  film  buyer  for  2n  years,  I've  participated  in  the  full  circle  of  film 
buying  for  motion  picture  theatres,  television  stations,  CATV  systems,  and 
finally  Pay  Cable.  Buying  movies  for  Pay  Cable  is  similar  to  buying  for  motion 
picture  theatres — with  two  major  exceptions — there  are  two  artificial  restraints 
placed  on  the  Pay  Cable  operator: 
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1.  The  imposition  of  the  Pay  Cable  rules  by  the  F.C.G. 

2.  The  anti-competitive  restraints  that  are  placed  on  Pay  Cable  by  the  networks 
when  they  license  features  with  built  in  '•upfront"  exclusivity  or  warehousing 
provisions. 

I  would  like  to  deal  primarily  with  the  second  item.  Several  instances  of 
"upfront  warehousing"  by  the  networks  have  occurred  during  the  past  two  years. 
In  a  few  instances,  the  networks  have  attempted  to  acquire  complete  exclusivity 
over  Pay  Cable.  A  few  examples  of  these  attempts  are  Day  of  the  Dolphin, 
Tamarind  Seed,  Night  Flight  to  Moscow,  and  Super  Cops.  Only  when  protesrs 
were  lodged  at  the  F.C.C.,  did  ABC  and  NBC  grant  waivers  for  Tamarind  Seed 
and  Night  Flight  to  Moscow. 

The  Chairman  of  the  F.C.C.  wrote  to  me  on  February  6,  1975  telling  me  that 
the  Commission  had  been  advised  by  the  three  networks  that  "Consistent  with 
the  policies  represented  to  the  Commission  by  the  networks,  the  exclusive  rights 
to  the  films  in  question  will  be  waived  to  permit  their  pay  cable  exhibition." 
However,  CBS  evidently  misinformed  the  Commission  regarding  their  intentions 
on  Super  Cops.  We  have  been  diligently  attempting  to  license  Super  Cops  from 
MGM  since  January  1975  but  as  recently  as  May  2,  1975  we  were  advised  by 
MGM  that  CBS  will  not  grant  any  further  waivers  other  than  the  original  waiver 
granted  to  us  in  December  1974  on  behalf  of  our  client  in  Los  Angeles. 

The  point  of  view  of  ABC  and  CBS  toward  Pay  Cable  is  obvious  when  we 
examine  their  policy  with  regard  to  films  that  they  have  either  produced  or 
financed.  For  example,  following  is  a  list  of  some  of  the  features  controlled  by 
these  networks  that  have  never  been  made  available  for  Pay  Cable:  Cabaret, 
Kotch.  They  Shoot  Horses  Don't  They,  The  Boys  in  the  Band,  Song  of  Norway, 
Junior  Bonner,  Little  Big  Man,  Take  the  Money  and  Run,  Scrooge,  War  Between 
the  Sexes.  Prime  Cut.  A  Man  Called  Horse,  Charley,  and  Straw  Dogs. 

By  withholding  such  programming  from  Pay  Cable  the  networks  attempt  to 
maintain  their  oligopoly  position.  While  total  exclusivity  over  Pay  Cable  feature 
licensing  has  not  been  achieved  by  the  networks,  they  have  recently  announced  a 
new  policy  of  containment.  Each  of  the  networks  have  stated  in  letters  to  the 
F.C.C.  that  they  will  ask  for  "reasonable"  exclusivity  prior  to  the  contracted 
"availability"  or  telecast  date  of  the  feature.  What  this  means  to  Pay  Cable 
is  that  we  will  not  have  full  access  to  features  during  the  stipulted  F.C.C.  three 
year  period  because  the  networks  will  have  demanded  a  pre-clearance  of  up  to 
six  months  prior  to  these  dates. 

Since  "availability"  date  does  not  mean  telecast  date,  the  networks,  in  essence, 
are  asking  for  what  could  be  a  six  to  eighteen  month  pre-clearance  of  a  film  before 
th  actual  telecast  date.  For  example,  a  network  may  buy  a  film  with  an  availability 
date  of  January  1,  1976  but  Pav  Cable  would  not  be  able  to  play  that  film  after 
June  30,  1975  because  the  network  has  deemed  that  this  is  a  "reasonable"  resting 
period. 

When  a  network  licenses  one  run  of  a  feature,  it  generally  gets  one  year  of  play- 
off time  from  the  "availability"  date  to  telecast  the  film.  Thus,  if  a  network  waited 
until  the  end  of  its  one  year  license  to  telecast  the  film,  it  would  thereby  have 
effectively  warehoused  the  film  for  an  eighteen  month  period. 

An  interesting  example  of  "upfront  warehousing"  is  the  case  of  FRENCH 
CONNECTION.  This  film  was  released  theatrically  in  October  1971.  It  was  sold 
to  CBS  in  October  1972  with  an  exclusivitv  clause  which  stated  that  Pay  Cable 
could  not  play  the  film  after  October  1973.  However,  CBS  was  not  going  to 
play  the  film  until  October  1975.  Thus,  CBS  was  requesting  two  years  prior  ex- 
clusive clearance  to  its  telecast  date. 

What  standard  of  reasonableness  do  the  networks  utilize  when  they  request 
"reasonable"  clearance?  At  the  moment,  ABC  says  that  six  months  is  reason- 
able. Who  is  to  say  that  in  the  future  that  ABC  might  deem  twelve  or  eighteen 
mouths  to  be  a  reasonable  resting  period. 

Because  of  a  change  in  the  release  patterns  of  films,  we  are  findins  that  a 
feature  remains  in  theatrical  release  much  longer  than  heretofore  (e.g.  TOWER- 
ING INFERNO.  EARTHQUAKE.  THE  STING  .  .  .).  Because  of  this  and  the 
•iupressful  reissuing  of  features,  the  film  companies  are  postponing  the  release 
of  films  to  Pay  Cable  for  longer  periods.  If  the  networks  are  successful  because 
of  their  economic  clout  in  obtaining  prea vail  ability  exclusivity  of  six  months, 
then  Pay  Cable  will  be  caught  in  an  evertightening  programming  shortage 
which  could  lead  to  strangulation  of  an  infant  industry. 

When  the  attached  memos,  letters  and  charts  are  reviewed,  it  becomes  obvi- 
ous that  there  has  been  an  attempt,  on  the  part  of  the  networks  to  contain  the 
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growth  of  Pay  Cable  by  limiting  our  access  to  product  playoff  time.  We  have 
lost  hundreds  of  weeks  of  playoff  time  for  features  because  of  these  exclusivity 
demands.  Indeed,  the  intended  F.C.C.  policy  is  now  being  thwarted  by  the  eco- 
nomic leverage  that  is  wielded  by  the  networks. 

Attachments    to    Prepared    Statement 

TeleMation  Program  Services.  Inc., 

Neiv  York,  N.Y.,  December  80, 1974. 
To :  Bob  Weisberg. 

Subject :  Withdrawal  f  rem  pay-cable  release  of  The  Tamarind  Seed  and  Night 
Flight  to  Moscow  (orig.  The  Serpent)  by  Avco  Embassy. 

Charles  Romano.  Director  of  Non-Theatrical  Sales  for  Avco  Embassy  Pictures 
Corp.  told  me  that  he  could  no  longer  license  either  THE  TAMARIND  SEED  or 
NIGHT  FLIGHT  TO  MOSCOW,  because  both  films  were  under  contract  to 
ABC  and  NBC  respectively.  THE  TAMARIND  SEED  had  already  played  in 
certain  cities  but  he  was  cancelling  all  future  bookings  whenever  possible. 
NIGHT  FLIGHT  TO  MOSCOW  had  not  played  anywhere  yet,  but  was  scheduled 
in  January  for  some  Warner  Cable  cities.  Romano  said  he  was  able  to  get 
Warner  Cable  to  pull  these  bookings. 

Romano  said  that  NIGHT  FLIGHT  TO  MOSCOW  had  been  bought  by  NBC 
several  months  ago  and  the  Avco  Embassy  lawyers  did  not  realize  that  pay-TV 
sale  rights  were  withheld  from  Avco  Embassy  until  NBC  brought  it  to  their 
attention. 

As  regards  THE  TAMARIND  SEED  Romano  told  me  that  the  ABC  con- 
tract did  not  allow  any  pay-cable  or  regular  CATV  telecasting. 

Ed  Michalove. 
[Telegram,  Jan.  1, 1975] 
Hon.  Richard  Wiley, 

Chairman,  Federal  Communications  Commission, 
Washington,  D.C. 

Dear  Chairman  Wiley:  As  film  buyer  and  program  consultant  representing 
over  50%  of  the  pay  TV  subscribers  in  the  United  States  today,  I  am  wiring 
you  to  advise  you  of  new  feature  film  exclusivity  demands  on  the  part  of  each 
of  the  three  networks,  which  if  allowed  to  continue  will  stifle  any  further  pay 
TV  development  and  may  very  well  sound  the  death  knell  of  this  infant  industry. 

When  I  recently  testified  before  the  Federal  Communications  Commission, 
I  was  asked  for  evidence  of  my  allegations  of  "up  front  warehousing".  Follow- 
ing are  three  specific  cases.  I  was  recently  in  the  midst  of  negotiations  for  the 
film  "Tamarind  Seed"  for  play  over  pay  cable  when  I  was  abruptly  advised 
that. the  film  was  not  available.  I  was  told  that  ABC  had  purchased  the  film  and 
demanded  exclusivity  over  pay  cable,  hotel  pay  TV,  microwave  (MDS).  and 
CATV.  Again,  on  December  12,  1974,  I  was  in  the  midst  of  negotiations  with 
MGM  for  the  feature  film  "Super  Cops"  when  I  was  informed  that  the  film  was 
not  going  to  be  available  for  pay  cable  because  CBS  had  just  purchased  this 
feature  and  demanded  exclusivity  over  pay  cable.  Again,  on  December  6,  1974  I 
booked  the  feature  film  "Night  Flight  From  Moscow"  (The  Serpent)  and  two 
weeks  later  I  was  informed  that  NBC  had  purchased  the  film  and  demanded 
exclusivity  over  pay  cable. 

Each  of  these  three  films  is  less  than  two  years  old  thus  falling  within  the 
FCC's  existing  two-year  rule.  In  each  case  the  networks  used  their  enormous 
economic  leverage  to  withhold  product  from  pay  cable.  Unfortunately,  I  do 
not  have  access  to  the  written  contracts  or  oral  agreements  between  the  net- 
works and  the  motion  picture  producers.  However,  the  message  I  have  received 
from  the  film  companies  is  clear. 

The  evidence  to  which  this  telegram  refers  is  not  the  result  of  normal  market- 
place competition.  Rather  the  acts  alleged  above  constitute  overt  violations  of 
federal  antitrust  laws  which  the  FCC  is  charged  to  consider. 

Consistent  with  the  FCC's  charter,  it  is  incumbent  upon  you  to  immedintelv 
take  whatever  steps  are  necessary  by  rule  to  compel  the*  three  networks  to 
cease  and  desist  from  their  present  course  of  action. 
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TeleMation  Program  Services,  Inc., 

New  York,  N.Y.,  February  Jt,  1975. 
Memo 

To :  Bob  Weisberg. 

From :  Hank  Feinstein. 

Subject :  Upfront  Warehousing  By  Networks. 

Columbia  has  just  advised  me  that  we  can't  play  the  following  films  after 
7/31/75.  I've  indicated  the  number  of  months  that  we  have  lost  because  of 
this  upfront  warehousing  under  the  new  three  year  rule  : 

New  Number  of 

cutoff  date  lost  months 

because  of  of  playoff 

Standard  pay  TV                  network  time  by 

3-yr  cut  off                          contract  pay  TV 

California  Split August  1977 July   31,1975  25 

For  Pete'sSake July  1977 do 24 

The  Last  Detail... January  1977 .do 18 

Lords  of  Flatbush May  1977 do 22 

Loving  Molly March  1977 do 20 

The  Take May  1977 do. 22 

Buster  and  Billie July  1977 do 24 

Even  under  the  original  two  year  rule  we  would  have  lost  an  average  of  ten 
months  per  picture. 

Bob,  we've  got  to  do  something  about  this — we're  being  squeezed  into  a  corner 
by  these  restrictions  on  our  playoff  time. 

H.F. 

TeleMation  Program  Services,  Inc., 
Los  Angeles,  Calif.,  February  10,  1975. 
Mr.  Robert  Weisberg, 
TeleMation  Program  Services,  Inc., 
New  York,  N.Y. 

Dear  Bob  :  Last  Friday,  February  7,  Dennis  Carlton  of  M-G-M  told  me  there 

was  no  change  regarding  the  non-availability  of  THE  SUPER  COPS  for  pay 

television.  In  other  words,  it  still  is  not  available.  As  he  handles  the  pay  TV 

market,  he  said  that  he  would  know  if  CBS  had  relinquished  exclusive  rights. 

Regards, 

Ed  Michalove. 

TeleMation  Program  Services,  Inc., 

New  York,  N.Y.,  February  11,  1975. 
Hon.  Richard  Wiley, 

Chairman,  Federal  Communications  Commission, 
Washington,  B.C. 

Dear  Chairman  Wiley  :  Thanks  for  your  letter  dated  February  6,  1975.  I 
appreciate  the  efforts  that  you  have  made  to  determine  the  extent  of  "up  front 
warehousing"  on  the  part  of  the  networks  with  regard  to  the  three  films  listed 
in  my  telegram  of  January  6,  1975. 

Unfortunately,  some  of  the  information  that  you  have  received  from  the  net- 
works is  inaccurate.  As  recently  as  yesterday,  MGM  advised  me  that  they  still 
could  not  offer  SUPER  COPS  to  Pay  Cable  and  that  the  original  exclusivity 
requirement  in  the  contract  with  CBS  "was  still  in  effect". 

Within  the  past  ten  days,  two  other  film  distributors  have  advised  me  that 
several  of  their  features  will  not  be  available  for  use  on  Pay  Cable  after  certain 
dates.  I  can  only  assume  that  network  sales  have  precluded  the  distributors  from 
offering  their  films  to  us  during  the  entire  two  year  Pay  T.V.  period. 

Following  is  a  chart  which  indicates  the  chilling  effect  on  Pay  Cable  resulting 
from  these  early  cut-off  dates. 
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Number  of 

New  cut-off       lost  months  Number  of 

date  for  pay          of  playoff  lost  months 

cable  use  as        time  under  of  playoff 

Pay  TV  2-yr  rule              advised  by        the  current  time  under 

Feature                                                        cut-off  date                      distributor          2-yr.  rule  a  3-yr.  rule 

Paper  Chase October  1975 Feb.  28,1975  8  20 

Laughing  Policeman December  1975 do 10  22 

Gordon's  War August  1975.. do 6  18 

Last  American  Hero -do ..do 6  18 

Hell  House -do_ do 6  18 

Neptune  Factor June  1975 do 4  16 

Conrack March  1975 May  30,1975  12  24 

Emperor  of  the  North... July  1975 June  30, 1975  5  17 

7-Ups            December  1975 ...do 5  17 

California  Split August  1976. ..July   31,1975  13  25 

For  Pete's  Sake July  1976 do 12  24 

The  Last  Detail January  1976 do 6  18 

Lords  of  Flatbush May  1976... do 10  22 

The  Take do do 10  22 

Loving  Molly         March  1976 do 10  22 

Buster  and  Billie July  1976 do 12  24 

In  your  February  6  letter  to  me  you  noted  that  the  networks  have  advised  the 
Commission  that  the  "three  films  in  question  were  placed  under  network  con- 
tracts prior  to  the  establishment  by  the  networks  of  policies  against  the  practice 
of  warehousing".  An  easy  way  to  get  to  the  full  facts  in  this  matter  would  be 
to  request  the  networks  to  substantiate  their  oral  statements  by  supplying  you 
with  copies  of  their  recent  film  contracts  (or  at  least  those  sections  applicable  to 
exclusivity  provisions). 

Given  these  facts  the  pattern  seems  clear.  The  networks  are  attempting 
through  their  substantial  "buying  power"  to  cut  deeply  into  the  supposed  two 
year  Pay  T.V.  playoff  time.  An  extension  of  the  rules  to  three  years  would  be 
meaningless  to  Pay  T.V.  unless  it  was  accompanied  by  an  assurance  that  the 
intended  F.C.C.  policy  could  not  be  thwarted  by  economic  leverage  on  the  part  of 
the  networks. 

Further  inquiry  into  this  matter  that  would  delay  the  implementation  of  an 
immediate  remedy  is  totally  inadequate.  Our  infant  industry  cannot  long  survive 
the  compounded  effect  of  these  network  practices. 
Cordially, 

Robert  Weisbekg, 

President. 

P.S. — According  to  your  letter  the  networks  stated  that  they  were  "not  aware 
that  the  films  were  desired  by  T^itUnrion  Program  .Services  for  Pay  Cable  ex- 
hibition". I  have  now  gone  on  notice  with  each  of  the  networks,  that  yes,  we  are 
indeed  interested  in  feature  films  for  Pay  Cable  exhibition. 

TeleMation  Program  Services,  Inc., 

New  York,  N.Y.,  March  8,  1975. 
Memo 

To :  Bob  Weisberg. 

From :  Hank  Feinstein. 

Subject :  Revised  Pay  TV  Expiration  Notices. 

Angela  has  just  advised  me  that  irrespective  of  F.C.C.  regulations,  the  expira- 
tion dates  of  the  following  Warner  pictures  are  now  as  nofed  below.  I've  analyzed 
these  from  the  standpoint  of  the  F.C.C.  3-10  rules  and  have  indicated  the  number 
of  lost  months  due  to  the  network's  upfront  warehousing  clause : 

Feature  and  pay  cable  expiration  date  Number  of  lost  months 

Badlands  (May  1,  1976) 11 

Blazing  Saddles  (Apr.  1,  1976) 10 

Cahill  U.S.  Marshal    (Oct.  1,  1975) 9 

Class  of  '44  (July  1,  1975) 10 

The  Deadly  Trackers  (Sept.  1,  1975) 15 
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X umber  of 
Feat  lire  and  pay  coble  expiration  dale  lost  months 

Deliverance  (June  30,  197".) 16 

The  Emigrants  (Mar.  15,  1975) 7 

The  Getaway  (Jan.  1.  1975) 12 

Jeremiah  Johnson  (June  30,  1975) 6 

Judge  Roy  Bean  (Jan.  1,  1975) 12 

The  New  Land  (Mar.  15,  1975) 7 

Scarecrow  (May  1,  1975) 11 

The  Terminal  Man  (Sept.  1,  1976) 10 

The  Thief  Who  Came  To  Dinner  (July  31,  1975) 8 

Up  the  Sandbox  (Jan.  1,  1975) 11 

Uptown  Saturday  Night  (June  30,  1976) 12 

Warm  December  (May  31,  1975) 11 

What's  Up  Doc?  (June  30,  1975) 9 

Zandy's  Bride  (July  1,  1976) 10 

TeleMation  Program  Services,  Inc., 

Los  Angeles,  Calif.,  May  2,  1915. 
Memo 
To :  Robert  Weisberg. 

Dennis  Carlton  of  MGM  advised  me  today  that  CBS  had  turned  down  their 
request  for  a  waiver  to  allow  the  film  THE  SUPER  COPS  to  play  on  the  pay-cable 
channel  in  San  Diego,  Long  Beach  and  Escondido. 

You  will  remember  that  CBS  did  give  a  waiver  for  a  booking  on  Theta  Cable 
in  L.A. 

Dennis  Carlton  would  not  elaborate  on  why  the  waiver  was  turned.  He  said 
that  he  had  only  been  informed  by  the  MGM  legal  department  of  the  fact  that 
the  waiver  was  denied. 

I  will  try  to  get  more  information  from  Jack  Gordon  on  this. 

Ed. 

TeleMation  Program  Services,  Inc., 

New  York,  X.Y.,  May  6,  1975. 
Memo 

To :  Bob  Weisberg. 
From :  Hank  Feinstein. 

The  producer's  rep  for  Three  Musketeers  has  just  advised  me  that  this  film, 
together  with  Four  Musketeers  was  bought  by  CBS  with  a  six  month  upfront 
exclusivity  prior  to  availability  date. 

Senator  Hart.  Have  you  ever  had  experience,  yourself,  in  the  operat- 
ing end  or  any  management  responsibility  in  advertising-supported 
television? 

Mr.  Weisberg.  Yes ;  I  have  been  a  television  film  buyer  representing 
110  local  television  stations  as  a  film  buyer  from  1952  to  1969. 

Senator  Hart.  What  I  was  getting  at,  yesterday — and  I  am  not 
sure  which  way  the  coin,  if  tossed,  would  come  up — but  yesterday,  we 
were  being  told  by  pay-cable  television  operators  that  the  advertiser- 
supported  television  concern  was  overstated ;  the  problem  they  describe 
as  "siphoning."  I  am  just  curious  as  to  whether  if  you  had  been  in  their 
shoes  at  any  period  and  whether  you  could  comment  on  the  degree  to 
which  that  is  a  present  or  a  potential  threat  to  the  ability  to  receive  free 
television. 

Mr.  Weisberg.  Well,  I  can  say  this :  If  I  were  a  network  film  buyer 
I  would  be  attempting  to  do  what  the  networks  are  doing  now. 

I  do  not  believe  that  pay-cable  represents  a  threat  because  what  we 
have  seen  in  markets  where  we  are  operating  pay-cable  systems  is  that 
the  television  viewer  watches  "Blazing  Saddles,"  for  2  hours  on  a 
particular  night.  He  conducts  himself  with  the  television  set  during 
the  rest  of  the  week  as  he  normally  would  do — there  is  not  a  substantial 
siphoning  of  time  from  television  viewing  on  an  overall  weekly  basis. 
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A  new  viewing  pattern  develops  in  a  pay-cable  home.  The  viewer 
watches  more  hours  of  television  per  week  than  he  normally  does — ■ 
so-called  free  television  viewing  time  does  not  suffer.  Does  that  answer 
your  question  ? 

Senator  Hart.  It  describes  a  specific  situation  but  I  think  their 
concern  is  that  to  the  extent  that  pay-cable  operators  are  able  to  obtain 
increasingly  attractive  movies,  thereby  enhancing  enormously  their 
opportunity  to  get  subscribers  and  taking  away  the  audience  from  the 
free  media,  that  there  will  be  this  decline  in  audience  and  resulting 
loss  of  abilities  and  so  on. 

Mr.  Weisberg.  Well,  first  of  all,  there  is  the  3-year  rule  which  pro- 
tects the  network  from  any  problem  along  those  lines.  We  are  not 
allowed  to  play  the  movie  between  3  to  10  years  after  the  first  general 
release  of  the  movie.  This  also  protects  the  network  against  siphoning. 

I  do  not  see  a  threat  of  siphoning.  Even  when  we  have  2  million  sub- 
scribers on  pay-cable,  we  will  only  be  able  to  pav  about  $500,000  to 
$600,000  per  movie.  The  networks  today  pay  $800,000  and  up  for  a 
movie — $5  million  in  one  case  and  $7  million,  supposedly,  in  another 
case. 

Second,  I  do  not  think  that  the  number  of  hours  that  the  viewers 
watch  pay-cable  diminishes  the  total  number  of  hours  that  they  are 
watching  television.  I  think  the  networks  are  running  scared  with 
nothing  to  be  worried  about. 

Senator  Hart.  Well.  I  stayed  with  you  until  the  last  one.  but  if  I  am 
looking  at  one  TV  screen  I  cannot  be  looking  at  the  other,  can  I? 

Mr.  Weisberg.  Correct,  but  the  number  of  hours  that  a  viewer 
watches  television  during  the  week  is  approximately  from  42  to  44 
hours.  Indeed,  if  they  watched  a  movie,  let  us  say,  for  2  hours  a  week 
or  if  they  watched  two  movies  for  4  hours,  my  opinion  is  that  they  will 
increase  their  total  viewing  time  from  44  to  4S  hours  per  week.  At  the 
worst  the  viewer  might  diminish  viewing  time  by  4  hours  per  week. 

Senator  Hart.  Mr.  Hellerman  ? 

Air.  Hellerman.  In  response  to  Senator  Hart's  question,  if  you  were 
buying  for  broadcasters,  would  you  request  exclusivity,  could  you  ex- 
plain what  you  said — you  would  fight  for  exclusivity.  Why  would  you 
have  done  that? 

Mr.  Weisberg.  Why  would  I  fight  for  it?  I  would  fight  for  it  any 
way  I  could  possibly  get  it  because  I  am  zealous  for  my  clients.  I  would 
attempt  to  buy  movies  where  I  could  with  as  much  exclusivity  as  I 
could  possibly  achieve.  It  is  the  nature  of  the  beast,  As  a  film  buyer, 
you  try  to  get  the  most  you  can.  You  try  to  buy  the  movies  with  the 
most  exclusivity  at  the  lowest  possible  price  from  the  distributor  and 
you  establish  an  equilibrium  between  his  requests  and  your  demands. 

The  man  who  has  the  greatest  power  is  going  to  get  the  greatest 
exclusivity. 

Mr.  Hellerman.  In  short,  you  would  buy  it  to  keep  it  away  from 
your  competitor  ? 

Mr.  Weisberg.  Absolutely. 

Mr.  Hellerman.  And  you  think  that  is  what  the  networks  are  doing  ? 

Mr.  Weisberg.  Precisely. 

Mr.  Hellerman.  Could  you  remain  in  business  if  licensing  films  foi 
pay-cable  were  your  sole  business  ? 
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Mr.  Weisberg.  Approximately  33  percent  of  my  company's  business 
is  pay-cable — so  that  the  demise  of  pay-cable  would  not  put  me  out  of 
business. 

Mr.  Hellerman.  What  I  was  trying  to  get  at  though  is  if  it  were 
your  only  business,  would  the  problems  that  you  are  having  in  getting 
films  make  it  an  unattractive  or  attractive  business  for  you  to  be  in? 

Mr.  Weisberg.  I  think  we  can  win  this  fight  over  exclusivity. 

I  therefore  find  it  an  attractive  business  to  be  in,  in  terms  of  the 
future.  But  if  we  lose  out  on  exclusivity,  then  the  business  becomes 
unattractive. 

Mr.  Hellerman.  Would  you  explain  for  the  record  how  you  obtain 
pictures  for  pay-cable  operators?  Was  it  pursuant  to  contract?  Is  there 
a  contract  that  }rou  enter  into  with  the  pay-cable  people  ? 

Mr.  Weisberg.  Yes.  We  buy  pictures  on  a  picture-by-picture  basis. 
We  negotiate  for  a  film  for  a  specific  time  period  and  for  specific  play- 
off terms.  Each  license  is  for  the  particular  market  that  we  represent. 

Mr.  Hellerman.  Is  there  a  provision  in  that  contract  by  which  the 
motion  picture  distributor  can  call  that  picture  back  ? 

Mr.  Weisberg.  In  some  of  the  contracts  there  is  that  provision,  yes. 

Mr.  Hellerman.  Would  you  describe  that  ? 

Mr.  Weisberg.  In  some  contracts  there  is  a  30-day  provision,  a  30- 
clay  call ;  in  some  there  is  a  90-day  call ;  in  another  there  is  discussion 
of  a  1-day  call ;  however,  we  have  not  entered  into  that  contract  as  yet, 
and  we  don't  plan  to. 

Mr.  Hellerman.  We  heard  testimony  yesterday  from  Mr.  Rubin 
from  Optical  Systems  that  even  though  there  were  30-day  provisions 
or  60-day  provisions,  that  many  times  a  call  would  come  in  and  say 
"You  only  have  1  more  week  to  play  that  film  and  we  need  it  back." 

Mr.  Weisberg.  Well,  Mr.  Hellerman,  that  happens  in  the  motion  pic- 
ture business  from  time  to  time.  It  is  a  part  of  the  business  and  you 
learn  to  deal  with  it  provided  that  there  is  a  good  reason  for  the  recall. 

For  example,  if  a  distributor  calls  and  says,  "Look,  we  have  to  yank 
the  film  for  a  specific  reason,  please  do  us  a  favor  and  don't  sue  us, 
don't  hold  up  the  contract,  and  don't  yell  at  us — you  know,  let's  not  go 
to  court  on  it."  Well,  you  do  it  as  an  accommodation. 

But  when  that  happens  because  a  network  has  said  to  the  film  com- 
pany, "You  must  give  us  an  exclusive  on  this  deal  and,  by  the  way,  a 
total  of  $5  million  is  riding  on  your  decision,"  or  whatever  it  is  that 
they  say  in  these  meetings,  then  we  get  upset,  and  that  is  why  we  are 
here  today. 

But  there  have  been  yankings.  There  have  been  several  yankings 
over  the  past  2  years,  and  particularly  in  the  last  6  to  0  months.  It  is 
hard  for  us  to  reconstruct  where  the  yankings  come  from;  whether 
they  come  from  network  pressures  is  something  we  have  never  spe- 
cifically learned,  because  we  don't  have  access  to  the  contracts. 

Mr.  Hellerman.  Is  it  your  usual  practice  to  accede  to  the  request 
to  return  the  film  ? 

Mr.  Weisberg.  We  have  acceded  in  most  cases.  In  a  few  instances 
we  have  not  acceded,  we  have  played  the  film.  But  for  the  most  part, 
we  have  acceded,  yes. 

Mr.  Hellerman.  In  your  opening  statement,  you  mentioned  the  fact 
that  you  had  complained  to  the  FCC  regarding  certain  pictures. 

Mr.  Weisberg.  Yes. 
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Mr.  Hellerman.  If  I  understand,  the  network  responded  to  Chair- 
man Wiley.  Do  you  have  any  comment  with  respect  to  their  responses  ? 

Mr.  Weisberg.  I  do.  CBS  responded  to  Chairman  Wiley  and  said 
that  they  would  offer  their  film  "Super  Cops"  to  us  on  a  waiver  basis. 

Mr.  Hellerman.  Have  they  done  that  ? 

Mr.  Weisberg.  Chairman  Wiley  said  that  he  was  advised  that  con- 
sistent with  the  policies  represented  to  the  Commission  by  the  net- 
works, that  they  would  waive  their  rights. 

CBS  as  late  as  a  week  ago  did  not  waive  their  rights.  They  have 
misinformed  the  Commission.  They  have  misinformed  the  trade  press. 

Mr.  Hellerman.  Would  you  care  to  comment  on  the  newly  revised 
FCC  2-10  rule  or  3-10  rule  \  Do  you  think  those  changes  are  meaning- 
ful, or  will  the  networks'  practices  frustrate  the  apparent  intent  of 

Mr.  Weisberg.  We  now  have  a  3-year  rule.  If  the  network  says.  "We 
want  6  months  exclusivity  prior  to  the  end  of  the  3  years"— it  seems  to 
me  the  distributor  will  be  forced  to  go  along. 

I  can't  speak  for  the  networks,  but  we  have  no  way  to  know  what 
their  "reasonable"  requests  will  be.  They  say  they  are  reasonable  when 
they  demand  6  months  exclusivity  prior  to  the  availability  of  the  film 
for  telecasting.  But  who  is  to  guarantee  that  6  months  won't  go  to  9  or 
12  months. 

There  is  one  thing  that  I  would  like  to  review  now  and  that  is  the 
word  "availability." 

Perhaps,  I  am  assuming  that  you  understand  the  difference  between 
"availability  date"  and  "telecast  date,"  but  I  would  like  to  make  defini- 
tions clear. 

The  networks  say  that  they  want  reasonable  exclusivity  prior  to  the 
"availability  date"* of  the  movie.  As  an  example  assume  an  availability 
date  of  January  1.  The  network  would  have  1  year  in  which  to  play 
the  movie;  but  since  they  demand  6  months  upfront  exclusivity  the 
network  actually  ends  up  with  18  months  exclusivity. 

It  is  like  phoning  a  restaurant  and  saying:  "I  want  a  reservation 
for  Saturday  night,  but  I  don't  want  anybody  else  to  go  to  your  res- 
taurant all  week  prior  to  my  arrival." 

I  see  great  problems.  Once  you  are  given  a  6  month  upfront  exclu- 
sivity privilege,  you  go  to  9  and  then  12. 

Mr.  Hellerman.  Do  you  think  that  it  is  reasonable,  or  that  there 
should  be  a  prohibition  on  exclusivity  for  pictures  between  conven- 
tional TV  and  cable  television  ? 
Mr.  Weisberg.  And  pay-cable  ? 
Mr.  Hellerman.  Yes. 

Mr.  Weisberg.  Xo.  I  view  pay-cable  as  a  theater.  Instead  of  using 
brick  and  mortar,  as  we  do  with  theaters,  we  now  utilize  a  wire  which 
goes  into  a  television  set  which  is  owned  by  the  party  in  that  home. 

And  again,  the  television  networks  and  the  television  stations  do 
not  own  that  television  set.  What  they  are  saying  is,  "We  want  exclu- 
sivity over  that  television  set." 

Pay-cable  is  a  different  medium  from  television.  We  might  use  the 
same  TV  screen,  but  we  are,  indeed,  a  different  medium. 

We  are  presenting  movies.  We  are  presenting  current  movies  over 
that  television  set.  Based  on  the  fact  that  we  are  a  different  medium, 
the  television  people  should  not  have  exclusivity  over  our  medium. 

53-905—75 S 
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Mr.  Hellermax.  In  your  opening  statement,  you  referred  to  "The 
Day  of  The  Dolphin"  more  or  less  as  a  special  situation. 

What  was  the  situation  with  that  picture  ? 

Mr.  Weisberg.  I  decided  at  the  time  not  to  raise  an  issue  because  it 
involved  a  producer  who  needed  money.  He  was  put  in  the  position  of 
having  to  sell  the  film,  exclusivity  included,  because  he  needed  the 
money. 

And  I  thought  that  was  an  unusual  situation  which  could  not  war- 
rant the  type  of  complaint  that  I  have  today.  But  when  that  pattern 
began  to  develop  over  the  years,  I  decided  to  attempt  to  put  a  stop  to 
it — or  watch  the  pay-cable  business  demise. 

Mr.  Hellermax.  What  was  the  drastic  exclusivity  provision  ? 

Air.  Weisberg.  Well  that  pay-cable  could  not  play  that  movie  at  all. 
The  exclusivity  was  complete  and  total  with  respect  to  pay-cable. 

Mr.  Hellermax.  Was  that  agreement  reached  before  the  film  was 
completed? 

Mr.  Weisberg.  I  believe  it  was  toward  the  end  of  production,  when 
the  producers  needed  production  money. 

Mr.  Hellermax.  Which  network  was  it? 

Mr.  Weisberg.  KBC. 

Mr.  Hellermax.  Mr.  Chairman,  at  this  time.  I  would  like  to  intro- 
duce into  the  record  a  mailgram  by  Kenneth  P.  Silverman.1  the 
president  of  Cinemerica  of  Beverly  Hills,  Calif.,  who  lists  20  ex- 
amples where  films  have  been  withdrawn  within  the  first  2  years  of 
their  theatrical  release. 

Senator  Hart.  All  right.  Does  it  show  what  years  ?  Are  those  recent? 

Mr.  Hellermax.  Yes. 

Mr.  Weisburg,  are  you  familiar  with  the  film  "Tom  Sawyer"? 

Mr.  Weisberg.  Yes. 

Mr.  Hellermax.  Did  you  attempt  to  get  the  picture  for  pay-cable? 

Mr.  Weisberg.  Yes. 

Mr.  Hellermax.  And  what  was  the  result  of  that  ? 

Mr.  Weisberg.  As  I  recall  it,  Mr.  Hellerman,  we  did  use  the  film  in 
some  locations  for  pay-cable,  but  we  were  advised  at  one  point  that  the 
film  was  not  going  to  be  made  available  after  a  certain  date. 

We  inquired  as  to  what  the  reason  was,  but  we  did  not  learn  the 
reason.  Simply,  the  film  was  not  available  as  of  a  certain  date. 

My  assumption  had  to  be  that  it  was  a  netAvork  deal. 

Mr.  Hellermax.  Who  was  the  distributor  of  that  picture  ? 

Mr.  Weisberg.  TTnited  Artists. 

Mr.  Hellermax.  Thank  you,  Mr.  Chairman.  Thank  you,  Mr.  Weis- 
berg. I  have  no  further  questions. 

Senator  Hart.  I  understand  your  difficulties  in  obtaining  certain 
of  these  films  that  you  have  named,  but  yesterday  we  heard  testimony 
that  would  suggest  to  me  that  you  are,  nonetheless,  able  to  get  an 
enormous  number  of  films  for  pay-cable  television,  aremt  you? 

Was  my  understanding  of  yesterday's  testimony  correct :  namely, 
that— I  hate  to  overstate  it— I  think' Ave  Avere  toid  that  there  were 
hundreds  of  films  that  are  available  without  these  difficulties  for  pay- 
cable  TV. 


1  See  p.  373. 
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Mr.  Weisberg.  The  complete  exclusivity  over  pay-cable  is  not  the 
problem  as  it  was  a  year  ago,  because  the  networks,  I  think,  have 
backed  away  from  demanding- complete  exclusivity. 

Today,  the  networks  are  saying,  "Well  now,  if  we  get  the  film  as  of 
January  1,  1975,  pay-cable  cannot  play  it  6  months  prior,  or  9  months 
prior,  or  12  months  prior  to  that  date." 

So  we  are  allowed  a  little  window — a  window  between  the  end  of 
the  film's  first  general  release  or  the  reissue  date  and  the  network's 
exclusivity  period. 

Upfront  warehousing  can  just  keep  depressing  the  window.  We 
rely  a  great  deal  on  reissues. 

If  we  played  a  film  such  as  "Blazing  Saddles"  this  month,  and  we 
want  to  bring  that  him  back  8  or  9  months  from  now,  we  might  very 
well  find  that  the  network  prohibition  will  not  allow  us  to  bring  those 
films  back. 

We  must  get  at  least  one  or  two  runs  out  of  each  film.  Today,  there 
is  a  squeeze  effect ;  on  the  one  side  the  theaters  play  the  films  longer 
than  ever.  On  the  other  side,  the  networks  say  to  the  film  companies. 
"In  the  past,  we  used  to  telecast  the  movies  5  years  after  the  first 
general  release,  but  now  we  want  them  3  years  afterward — and  we 
want  to  play  the  movies  as  close  to  first  general  release  as  possible. 
And  we  want  to  keep  it  away  from  pay-cable  people  as  long  ae  we  can, 
so  we  demand  6  months'  prior  exclusivity." — So  it  is  a  squeezing  effect. 

Senator  Hart.  Mr.  Chumbris  ? 

Mr.  Chumbris.  Thank  you,  Mr.  Chairman. 

Mr.  Weisberg,  did  I  understand  correctly,  earlier  7,-011  said  that  if 
you  were  in  the  same  position  as  the  television  people,  you  would  ask 
for  exclusivity  also,  is  that  right? 

Mr.  Weisberg.  I  certainly  would,  yes.  I  am  no  more  moral  than 
they  are. 

Mr!  Chumbris.  Now,  in  fairness,  since  the  fairness  doctrine  is  a  very 
important  issue  in  the  television  industry,  you  seem  to  agree  that  it 
would  be  all  right  for  XBC  to  have  an  exclusive  contract,  as  against 
ABC  and  CBS  and  Metromedia,  but  it  would  not  be  all  right  for  them 
to  have  an  exclusive  contract  against  pay-cable? 

Now,  to  me,  that  doesn't  appear  to  be  a  fair  thing.  If  you  are  going 
to  have  exclusivity,  then  it  should  be  an  exclusivity  against  any  exhibi- 
tor who  may  compete  with  that  particular  product. 

Mr.  Weisberg.  Well.  Mr.  Chumbris,  3  weeks  ago  I  met  with  a  film 
company,  an  independent  film  company,  which  had  received  a  contract 
for  signature  from  a  network,  which  included  within  it  a  provision 
that  said:  "We  want  exclusivity  over  pay  TV,  CATV.  ships,  video 
cassettes,  in-flight  motion  pictures,  and  other  mediums" — which  had 
no  relationship  whatsoever  to  the  medium  of  television. 

The  film  company  wondered  what  he  should  do,  and  I  suggested 
st  rike  it  all  out — and  he  struck  it  all  out.  The  contract  came  back,  and 
they  demanded  exclusivity  over  pay-cable  and  video  cassettes. 

And  he  struck  it  out  again,  and  the  networks  finally  agreed  to  give 
up  exclusivity  over  video  cassettes  but  not  over  pay-cable. 

Now,  if  he  had  struck  that  out  again,  maybe  he  would  have  made  a 
deal,  but  he  didn't  have  the  negotiating  power.  He  was  an  independent 
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film  company.  He  couldn't  stand  up  to  the  network,  so  lie  had  to  give 
them  exclusivity  over  pay-cable. 

What  I  am  suggesting  is  that  pay-cable  is  a  different  medium  than 
television.  When  ABC  buys  a  film  with  exclusivity  over  NBC.  they 
cover  all  the  market  bases  that  NBC  covers  on  television,  their 
medium. 

I  don't  think  that  they  should  be  allowed  to  have  exclusivity  over  a 
different  medium.  Pay-cable  is  a  different  medium  than  television. 

Mr.  Chumbris.  Well,  I  don't  like  to  argue  too  much  with  witnesses. 
I  like  to  usually  leave  the  witnesses  to  argue  a  point  against  each  other, 
and  we  are  going  to  have  more  witnesses. 

The  networks  will  not  be  here  until  over  a  month  Liter,  so  I  would 
like  to  see  something  in  the  record  on  this  particular  point. 

In  effect,  don't  you  use  television  signals  as  a  foundation  for  your 
operation? 

Mr.  Weisberg.  No. 
Mr.  Chumbris.  You  don't  ? 

Mr.  Weisberg.  No.  As  a  pay-cable  operator,  we  operate  what  is 
called  a  pay  TV  system.  In  some  instances,  a  pay-cable  operator  leases 
a  channel  from  a  CATV  operator. 

In  other  instances  such  as  Home  Box  Office,  they  are  a  distributor 
of  programing  for  pay-cable.  In  many  instances,  the  pay-cable  oper- 
ator is  an  independent  entity,  which  has  a  separate  store  of  his  own, 
you  might  say. 

Mr.  Chumbris.  Well,  I  am  reading  from  a  statement  that  some- 
body is  going  to  make,  and  I  will  let  that  person  pursue  that  further 
in  the  record  with  you,  rather  than  try  to  debate  it  myself. 

Now,  as  to  exclusivity  of  contracts,  does  that  predate  pay-cable 
coming  into  operation?  In  other  words,  did  motion  picture  producers, 
when  they  sold  their  films,  have  exclusivity  contracts  with  the  people 
who  bid  for  that  particular  movie  prior  to  pay-cable  coming  into  the 
picture  ? 

Mr.  Weisberg.  Well,  they  have  exclusivity  within  their  own  medium. 

within  the  television  medium.  But  I  should  add  that 

Mr.  Chumbris.  In  other  words,  it  is  not  a  new  gimmick  since  pay- 
cable  came  into  operation,  that's  what  I  am  trying  to  get  at? 

Mr.  Weisberg.  It  is  new  as  of  the  last  2  years.  When  Hartford  pay 
TV  opened  up  in  1965 ;  when  pay-cable  opened  up  in  California  some 
years  ago ;  when  the  first  test  went  on  in  San  Diego,  perhaps  18  or  20 
years  ago,  there  was  no  exclusivity  provision  requested  by  the  networks. 
Today,  the  networks  are  spending  $800,000  for  a  movie,  and  they 
do  have  the  ability  to  say  to  the  distributor  that  they  require  ex- 
clusivity over  pay-cable.  This  is  a  new  development  in  the  pay-cable 
field. 

Mr.  Chumbris.  But  that  is  because  of  the  $800,000  fee  that  they 
may  have  to  pay  for  the  movies  ? 
Mr.  Weisberg.  I  would  say  that. 

The  amount  of  money  in  the  marketplace  allows  the  networks  to 
demand  exclusivity. 

Mr.  Chumbris.  I  don't  believe  we  have  too  much  in  the  record  to 
show  all  of  the  areas  where  pay-cable  is  operating. 
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Mr.  Chairman,  do  we  have  such  an  exhibit?  And  if  we  do  have  one 
in  the  files,  let's  have  that  put  in  the  record,  so  this  record  will  show 
the  areas  involved.  I  know  we  have  talked  about  Los  Angeles  and 
San  Diego  as  being  a  good  pay-cable  area,  also  New  York  City. 

I  understand  from  Mr.  Nathanson's  article  in  "CATV"  April  21, 
1975,  there  is  an  indication  that  pay-cable  has  had  difficulty  in  getting 
into  certain  areas  of  the  country  and  he  is  giving  some  advice  as  to  how 
pay-cable  TV  should  go  about  getting  into  those  area. 

1  think  if  we  could  have  that  placed  in  the  record,  the  areas  pay-cable 
companies  service,  then  we  could  see  just  what  areas  might  be  blacked 
out  from  major  sports  if  pay-cable  were  to  take  over  some  major  sports, 
such  as  closed-circuit  has  taken  over  Muhammed  Ali's  fights,  and 
possibly  other  world  championship  fights,  and  sports  along  that  line. 

We  have  been  talking  primarily  about  movies  right  now,  but  we  have 
not  gotten  very  much  into  the  sports  area,  where  if  there  is  a — if  pay 
TV  takes  over,  there  is  a  complete  blackout,  whereas  in  the  movies,  if 
pay-cable  has  a  movie  prior  to  free  television,  there  is  a  delay  possibly 
of  a  year  or  two,  or  whatever  the  time  may  be,  and  I  think  they  will 
bring  that  out  in  the  record  in  seeing  the  film — maybe  not  a  full  black- 
out as  sports  would  be. 

Senator  Hart.  Well,  it  may  be  useful.  We  will  put  it  in  the  record.1 

Mr.  Weisberg.  The  other  example  of  exclusivity,  Mr.  Chumbris,  has 
to  do  with  a  system  that  I  visited  last  week  in  Lincoln,  Xebr.,  where  the 
Lincoln,  Xebr.,  system  is  prohibited  by  the  Omaha  television  stations 
from  purchasing  movies  that  are  acquired  by  the  Omaha  television 
stations. 

Mr.  Chumbris.  Thank  you  very  much.  I  have  no  further  questions. 

Senator  Hart.  Are  there  any  further  questions? 

[Xo  response.] 

Senator  Hart.  Thank  you  very  much. 

Mr.  Weisberg.  Thank  you  very  much. 

Senator  Hart.  Let  the  committee  welcome  a  distinguished  figure 
and  old  friend.  The  president  of  the  Motion  Picture  Association, 
Mr.  Jack  Valenti.  our  next  witness. 

Mr.  Valenti,  if  you  would  not  object,  I  think  we  might  be  able  to 
even  broaden  the  discussion,  and  perhaps  save  some  time  if,  in  addition 
to  those  active  participants  in  the  industry  that  are  sitting  with  you, 
the  former  president  of  Twentieth  Century  Fox  would  join  us,  Mr. 
Self. 

Mr.  CrruMBRis.  Mr.  Chairman,  since  we  have  been  talking  about 
dominance  during  this  hearing,  this  awesome  display  of  these  seven 
gentlemen  in  front  of  us  looks  like  a  little  bit  of  dominating  power. 

Mr.  Valexti.  We  want  to  be  able  to  answer  any  questions. 

Senator  Hart.  I  think  that  Mr.  Valenti  has  been  made  sensitive  by 
the  fact  that  there  are  people  who  feel  he  uses  the  female  talent  in  the 
industry  to  dominate  us.  Now,  he  is  going  to  show  that  he  can  bring 
men  in. 

Mr.  Valexti.  It  is  one  of  the  likely  attractions,  Mr.  Chairman. 

Senator  Hart.  And  get  a  crowd,  too.  Please  proceed  as  you  would 
like. 

Mr.  Valexti.  Thank  you.  Mr.  Chairman. 

1  Soe  p.  547. 
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STATEMENT  OE  JACK  VALENTI,  PRESIDENT  OF  THE  MOTION  PIC- 
TURE ASSOCIATION  OE  AMEEICA;  ACCOMPANIED  BY  BENSON 
BEGUN,  ASSISTANT  SECRETARY  AND  ASSISTANT  GENERAL 
COUNSEL  OE  COLUMBIA  PICTURES;  EDWARD  BLEIER,  VICE  PRES- 
IDENT OE  NETWORK  SALES  AND  PROGRAMING  EOR  WARNER 
BROS.;  PETER  KUYPER,  VICE  PRESIDENT,  PARAMOUNT  PIC- 
TURES; GERALD  PHILLIPS,  UNITED  ARTISTS;  AND  HERBERT 
STERN,  VICE  PRESIDENT,  UNIVERSAL  TELEVISION 

Mr.  Valenti.  Mr.  Chairman  and  members  of  this  committee,  my 
name  is  Jack  Valenti,  and  I  am  here  as  president  of  the  Motion  Pic- 
ture Association  of  America  which,  as  some  of  you  know,  is  an  assem- 
bly of  the  largest  motion  picture  producers  and  distributors  in  the 
world. 

I  should  tell  you  that  our  association  has  no  authority  to.  nor  do  we, 
engage  in  the  marketing  of  film  to  television,  to  theaters,  to  cable  sys- 
tems or  to  any  other  buyers  of  our  films. 

These  sales  policies  are  solely  in  the  hands  of  our  member  companies. 

I  make  that  point  only  to  emphasize  the  fact  that  neither  I,  nor  the 
association  have  any  detailed  knowledge  of  the  specific  problems  and 
issues  that  are  being  brought  before  you. 

But  we  are  interested  in  the  welfare  of  this  industry.  We  want  to 
cooperate  with  the  committee  and  its  exploration  of,  what  it  might 
call,  unreasonable  trade  restraints  in  the  cable  television  industry. 

And.  as  a  result,  I  have  with  me  today  high-ranking  officials  of  our 
member  companies  who  can  answer  some  of  the  detailed  questions  you 
may  put  to  them. 

Before  introducing  them,  I  want  to  make  it  very  clear  that  the 
American  film  industry  is  in  the  business  of  making  its  films  available 
to  every  possible  buyer  including  what  has  been  called,  here,  the  pay- 
cable  industry. 

Mr.  Chairman.  I  find  that  that  is  such  a  careless  and  coarse  word, 
that  we,  in  the  film  industry,  like  to  call  it  family-choice  cable.  We 
think  that  that  is  not  as  negligent  in  its  description. 

It  is  a  family's  choice  of  what  a  family  chooses  to  see,  and  in  the 
mode  of  expression  that  he  chooses  to  see  it. 

Without  exception,  Mr.  Chairman,  our  member  companies  look  on 
family-choice  cable  as  a  great  new  market,  a  great  new  supplemental 
market,  to  theaters  and  to  conventional  television. 

We  hope  that  this  market  will  grow,  and  expand,  and  become  larger 
buyers  of  films  that  our  companies  produce. 

The  wider  the  dissemination  of  these  films,  the  less  economic  strain 
is  placed  on  all  parts  of  the  industry,  and  the  greater  opportunity  we 
have  to  provide  diversified  programing,  particularly  to  special  audi- 
ences, minority  audiences. 

I  speak  of  minorities,  not  as  black  and  white,  or  chicano,  but 
minority  interests  in  what  some  people  want  to  see  that  larger  numbers 
do  not. 

In  this  way,  I  am  happy  to  report  that  the  economic  interest  of  the 
film  industry  is  identical  with  the  public  interest,  which  does  not 
happen  too  often. 
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Family-choice  cable  complains  that  there  are  artificial  restrictions 
which  prevent  it  from  obtaining  programs. 

This  is  absolutely  correct,  particularly  in  the  case  of  the  FCC  regu- 
lations -which  go  into  effect  next  week.  These  severely  restrict  and 
inhibit  the  sale  of  motion  pictures  to  family-choice  cable. 

Xext  week  the  FCC  rules  will  go  into  effect.  And.  these  rules,  as 
you  have  heard,  I  think,  correctly  generalized,  will  permit  family- 
choice  cable  to  exhibit  a  motion  picture  which  is  older  than  3  years  old 
following  its  theatrical  release,  unless  a  television  station  in  that  mar- 
ket has  the  contractual  right  to  telecast  that  picture. 

Even  when  the  pictures  become  10  years  old,  Mr.  Chairman,  they 
still  cannot  be  shown  by  family-choice  cable  unless  they  have  not 
been  exhibited  in  that  specific  market  by  conventional  television  dur- 
ing the  3  prior  years. 

These  are  arbitrary  restrictions.  They  suffocate  and  strangle  the 
right  of  motion  picture  producers  to  sell  their  product. 

There  is  the  usual  attempt  to  rationalize  this  choking  off.  And  that 
is  what  it  is :  a  choking-off  of  programs  for  family-choice  cable,  on  the 
grounds  that  unless  this  were  done,  the  product  would  be  siphoned  off 
from  network  television. 

I  think  that  it  was  the  general  conclusion  last  fall  in  the  FCC  hear- 
ings, that  this  was  exposed  as  a  false  argument.  It  simply  had  no 
bottom. 

It  was  demonstrated  that  after  the  exhibition  of  a  feature  on  family- 
choice  cable,  the  economic  value  for  conventional  television  use  is  still 
very,  very  attractive. 

The  Department  of  Justice  agrees  with  this.  It  has  found  the  FCC's 
imposition  of  program  restrictions  to  be  quite  within  the  purview  of 
this  committee,  in  short,  anticompetitive,  Mr.  Chairman,  and  has 
rejected  the  siphoning  off  argument. 

Xow.  let  me  repeat  what  Ave  said  at  the  FCC's  hearing.  I  want  this 
committee  to  understand  how  the  film  industry  intends  to  market  film. 
It  is  a  sequential  process,  it  is  logical,  and  it  is  full  of  commonsense. 

■First,  we  sell  our  films  to  theaters,  which  is  the  prime  gathering 
place,  for  audiences  who  see  films. 

From  theater  exhibition,  we  would  plan  to  move  to  family-choice 
cable  for  a  limited  number  of  months. 

Then  we  would  lease  the  film  to  conventional  network  television. 

Then,  finally,  it  would  go  into  what  we  call  local  station  syndication. 

So  there  are  four  separate  categories,  each  moving  sequentially  along 
a  marketing  strategy  plan.  That  is  precisely  the  way  the  films  are 
going  to  be  marketed. 

The  fact  is  that  the  supply  of  film  is  not  limited.  I  want  to  discuss 
that  argument. 

Although  the  FCC  and  television  stations  seem  to  assume  otherwise, 
in  the  classic  economic,  sense,  Mr.  Chairman,  film  supply  is  very 
elastic.  If  there  is  a  demand  for  film,  our  member  companies  are 
ready  and  eager  to  fill  it. 

"We  have,  in  Hollywood,  a  great  deal  of  unemployment.  There  is  a 
large  reservoir  of  craftsmen,  technicians,  and  labor,  and  a  great  crea- 
tive community  that  is  available  for  the  increased  production  of  film. 
All  that  is  needed  is  a  demand. 
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So  when  the  networks  asked  motion  picture  producers,  some  years 
ago,  to  produce  film  especially  for  television — that  request  was  quickly 
met.  You  may  be  interested  to  know  that  at  this  very  hour,  more  than 
half  of  all  the  movies  or  films  that  you  see  on  prime-time  television  are 
made  specially  for  television,  and  they  are  not  exhibited  at  theaters  in 
this  country.  They  have  a  subsequent  use  for  foreign  television. 

In  other  words,  there  is  no  film  shortage  problem  except  that  which 
is  created  by  Government  restriction. 

Mr.  Chumbris.  For  the  point  of  clarification,  when  they  are  made, 
they  are  made  by  you  people,  right  ? 

Mr.  Yalexti.  Yes,  sir. 

Mr.  Chumbris.  The  network  itself  does  not  have  a  separate  unit 
that  makes  them.  You  make  them  for  the  networks. 

Mr.  Yalexti.  Sometimes,  Mr.  Chumbris,  a  network  makes  them.  And 
that  is  a  separate  area  for  complaint  that  we  have  made. 

Mr.  Chumbris.  Well,  it  is  good  to  have  it  in  the  record. 

Mr.  Vaeexti.  I  will  not  bore  you  with  the  details  of  that  problem 
but  it  is  still  very  much  alive  in  the  courts. 

Most  serious  is  this  3-  to  10-year  restriction  that  deprives  the  public 
of  a  great  many  desirable  programs  which  could  be  shown  on  family- 
choice  cable. 

I  am  willing  to  say  that  the  FCC  3-  to  10-year  restriction  is  eco- 
nomically and  culturally  unjustified.  There  might  be  some  argument 
on  the  last  part,  but,  at  least,  we  believe  it  is  wrong. 

We  certainly  think  that  these  restrictions  are  anticompetitive  and 
squarely  against  public  policy. 

If  similar  restrictions  had  been  approved,  not  by  the  FCC,  but  by 
private  agreement  among  program  distributors,  we  would  be  hauled 
into  court  because  we  would  be  doing  something  illegal.  We  would 
be  violating  the  antitrust  laws  of  the  United  States. 

I  am  convinced  that  the  most  effective  way  to  make  initial  pro- 
graming available  is  to  repeal  these  FCC  restrictions,  and  to  restore 
the  free  play  of  marketplace  forces. 

I  might  add,  as  you  probably  know,  that  these  FCC  regulations  are 
being  challenged  in  the  U.S.  Court  of  Appeals  of  the  District  of 
Columbia. 

I  might  add  that  if  this  committee  would  make  recommendations  to 
reverse  these  restrictions  bv  the  FCC,  we  would  not  be  at  all  unhappy 
by  it. 

Even  in  the  absence  of  the  FCC's  3-  to  10-year  rule,  there  is  no 
doubt  the  networks  have  the  power,  due  to  their  dominant  position 
in  the  industry,  to  exact  concessions  from  program  distributors.  And 
I  think  that  it  is  fair  to  say  they  have  the  means  to  abuse  that  power. 

Some  of  these  abuses,  such  as  unfair  pricing,  unreasonably  long- 
term  options,  among  others,  are  now  the  subject  of  antitrust  law  suits 
in  the  courts. 

Exclusivity  over  family-choice  cable  is  one  area  that  could  be  abused 
by  the  networks.  The  committee's  inquiry  in  this  field,  I  might  say. 
may  result  in  the  exposure  of  such  abuses.  But  each  of  our  member 
companies  has  had  a  limited  experience  in  this  arena. 

All  of  them.  I  think  without  exception,  share  a  common  interest 
in  a  free  marketplace,  a  competitive  marketplace,  where  they  can  sell 
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their  product  to  all  parties  who  might  want  to  use  it.  Again,  this  serves 
the  public  interest. 

I  have  to  say,  gentlemen,  that  this  is  a  limited  experience,  and  we 
really  do  not  know  too  much  about  dealing  with  family-choice  cable. 
How  new  it  is,  is  exemplified  by  the  fact  that  these  new  rules  do  not  go 
into  effect  until  next  week.  We  have  not  lived  with  them  yet. 

So  we  will  have  to  bear  in  mind  that  there  is  a  limited,  documented 
catalog  of  experience. 

But  I  repeat,  again,  that  our  members  look  forward  to  family-choice 
cable  to  become  important  customers,  a  supplemental  market  for  us  to 
broaden  the  financial  base  for  motion  picture  production  and,  hope- 
fully, to  enable  our  industry  to  procure  high-quality  films,  and  to  do  so 
at  a  lower  cost  to  each  used  and,  consequently,  for  the  public. 

You  may  hear  argument  from  the  broadcasters  that  cable  television, 
by  failing  to  pay  for  copyrighted  programs  taken  off  the  air,  unfairly 
competes  with  TV  stations  that  do  pay  for  these  programs,  and  pay 
well  for  them. 

The  networks  contend  that  this  justifies  restrictions  on  family  - 
choice  cable,  but  this  is  just  simply  not  so. 

One  does  not  get  justice  bj^  multiplying  wrongs. 

The  cure  for  such  unfair  competition  is  not  to  restrict  the  showing  of 
features  of  series  on  family-choice  cable  Avhere  payment  is  made. 

The  best  way  to  correct  these  abuses.  Mr.  Chairman,  is  to  adopt  a 
copyright  bill  providing  for  the  payment  of  compensatory  royalties  to 
copyright  owners  by  cable  systems. 

I  am  very  hopeful,  sir,  that  S.  22,  providing  for  such  royalties  about 
which  the  Senate  has  already  debated  and  voted  in  the  last  session,  will 
promptly  be  passed  this  session,  and  will  become  law  in  the  current 
session. 

Then  justice  will  be  done  to  copyright  owners,  to  creative  artists, 
union  workers  and  guild  members  who,  in  various  ways,  share  in 
copyright  fees. 

I  have  spoken  long  enough  now,  Mr.  Chairman. 

I  would  like  to  introduce  the  men  who  flank  me. 

Articulate  and  able — they  are  skilled  officials  of  our  member  com- 
panies. This  is  Mr.  Benson  Begun,  who  is  assistant  secretary  and  as- 
sistant general  counsel  of  Columbia  Pictures;  Mr.  Ed  Bleier,  the  vice 
president  of  network  sales  and  programing  for  Warner  Bros.:  Mr. 
Peter  Kuyper,  vice  president  of  Paramount  Pictures;  Mr.  Gerald 
Phillips,  on  my  far  left,  of  United  Artists,  who  has  been  involved  in 
the  licensing  of  pictures  to  family-choice  cable  since  its  very  incep- 
tion; and  Herbert  Stern,  who  is  vice  president  of  Universal  Television. 

And  as  you  pointed  out,  Mr.  Chairman,  joined  at  this  table  is  the 
former  president  of  20th  Century  Fox  Television,  and  now  on  his  own, 
Mr.  Bill  Self.  And  at  your  request,  he  has  joined  this  table  to  answer 
the  questions  that  vou  gentlemen  might  choose  to  put  to  any  of  us. 

Thank  you,  Mr.  Chairman. 

Senator  Hart.  Thank  you.  gentlemen.  I  am  sure  the  staff  does  have 
questions,  but  before  they  do,  each  of  vou  has.  either  by  your  presence 
yesterday  or  earlier  this  morning,  or  by  trade  press  and  so  on,  have  a 
general  awareness  of  the  subject  that  Mr.  Valenti  discussed. 
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Have  each  of  you  had  experience  which  convinces  you  that,  notwith- 
standing your  very  substantial  economic  position,  network  buyers  can 
nonetheless  cause  you  to  deny  films  to — what  do  you  call  it  ? 

Mr.  Valenti.  Family-choice  cable. 

Senator  Hart.  Family-choice  cable.  Is  there  any  exception  to  that 
in  the  experience  of  those  of  vou  at  the  table  ? 

Mr.  Self? 

Mr.  Self.  If  you  mean  by  exception,  if  I  understand  you  correctly, 
the  last 

Senator  Hart.  Let  me  oversimplify  the  question  a  little. 

Air.  Self.  Yes. 

Senator  Hart.  I  would  take  it  that  a  merchandiser  would  love  to  sell 
anybodv  and  everybody.  And  have  you  found  occasions  when  you 
would  like  to  sell  the  family  cable,  and  because  a  network  said,  "We 
won't  stand  still  for  that,"  you  haven't  sold  the  family  cable? 

Mr.  Valenti.  Let  me  identify  Mr.  Bill  Self,  who  was  formerly 
president  of  20th  Century  Fox  Television. 

Mr.  Self.  Thank  you,  I  appreciate  that  identification  because  I  am 
not  here  speaking  for  20th  Century  Fox.  I  was  with  the  company  for 
15  years,  most  of  that  time  head  of  the  television  operation. 

Since  19G8,  I  have  been  in  charge  of  selling  feature  films  to  the  net- 
works as  part  of  my  responsibilities.  I  am  familiar  with  those  negotia- 
tions on  a  day-to-day  level.  I  am  familiar  with  the  contracts  that  re- 
sulted from  those  negotiations. 

I  would  say  that  I  have  never  sold  any  pictures  to  cable  television. 
That  was  a  division  that  did  not  report  to  me.  I  was  not  in  charge  of  it. 
It  was  headed  by  a  gentleman  named  Warren  Lieberfarb. 

I  have  no  experience  selling  features  to  cable.  However.  I  would 
confer  with  him  in  an  effort  to  cooperate  with  him  in  dealing  with  any 
netAvork  sale. 

My  experience  was  that  I  basically  handled  the  sale  of  seven  net- 
work deals.  The  last  two,  gentlemen — and  this  is  why  I  raised  my 
hand  to  vour  question — the  manner  of  exclusivitv  was  challenged  by 
Fox. 

Prior  to  that,  it  was  not  in  the  language,  which  was  changed,  which 
would  permit — and  I  have  that  language  with  me  if  you  care  to  bear 
it — to  permit  the  sale  of  features  to  the  cable  companies,  following  the 
patterns  recommended  by  the  FCC  at  that  time,  the  2-  to  10-year  ride. 

Therefore,  there  was  included  in  one  case,  a  supplementary  letter, 
and  in  another  case,  language  in  the  contract  itself,  which  permitted  us 
to  sell  to  the  cable  companies. 

Senator  Hart.  Yes ;  we  would  appreciate,  at  least  for  the  files — not 
for  the  record — the  exact  language. 

Mr.  Bleier,  you  had  your  band  up. 

Mr.  Bleier.  Yes.  My  hand  was  up  in  response  to  your  first  question. 

Mr.  Valenti.  This  is  Fd  Bleier,  of  Warner  Bros. 

Mr.  Bi/f.tf.r.  Yes :  of  Warner  Bros. 

I.  like  Air.  Self,  had  no  experience  with  the  cable  people.  That  is 
handled  elsewhere  in  our  company.  There  are  only  three  network 
people  in  our  company,  and  our  experience  has  been  different  with 
each  of  the  three. 
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We  have,  in  each  of  the  three,  asked  that  there  be  no  imposition  of 
exclusivity  on  cable,  and  in  our  dealings  with  XBC  there  has  been 
none. 

In  our  dealings  with  ABC,  there  is  an  imposition  of  a  6-month 
period  prior  to  the  availability  date  of  the  picture,  irrespective  of  the 
FCC  rules. 

In  our  dealings  with  CBS  there  was  a  restriction  effective  with  the 
contract  date,  except  for  those  pictures. 

That  still  makes  cable  subject  to  the  FCC  rules.  If  a  picture  wasn't 
2  years  old,  that  exclusivity  would  not  pertain  until  after  2  years. 

Last  week,  we  amended  that  contract  to  read  that  pictures  could 
play  on  pay-cable  until  3  years  after  their  release  date,  or  3  months 
prior  to  their  network  availability  date,  whichever  is  the  sooner, 
thereby  permitting  pictures  that  fell  within  the  FCC  rules  in  terms  of 
the  3-year  exclusion  to  placate  cable,  except  for  3  months,  unless  the 
availability  date  was  sooner. 

In  no  case  do  we  have  terms  that  permit  the  playing  of  pictures 
between  3  and  10  years  which  are,  of  course,  the  new  FCC  rules,  and 
we  have  made  no  agreements  since  those  rules  were  promulgated,  in 
order  to  test  that. 

Senator  Hart.  We  should  respond  to  a  suggestion,  or  a  point  made 
by  Mr.  Valenti.  You  reminded  me  of  it. 

You  are  in  the  wrong  room  if  you  are  looking  for  a  committee  to  do 
something  about  the  FCC.  We  don't  have  that  jurisdiction,  but  you 
are  in  the  right  room  to  remind  us  about  the  copyright  bill. 

You  are  in  the  right  room  to  discuss  for  possible  committee  reaction 
conditions  attached  to  agreements  between  yourselves,  the  networks, 
and  the  cable  people. 

Mr.  A^alenti.  That  is  two  out  of  three. 

Mr.  Ciiumbris.  I  am  going  to  add,  gentlemen,  we  have  an  antenna — 
FCC  has  an  antenna  listening  into  what  we  are  saying. 

Mr.  Valexti.  Does  anybody  else  want  to  respond  to  Senator  Hart's 
question  ? 

This  is  Benson  Begun  of  Columbia  Pictures. 

Mr.  Begux.  Columbia's  experience  has  been,  I  would  say.  through 
1^72.  that  the  contracts  that  we  have  entered  into  between  the  three 
networks,  the  networks  obtained  exclusivity  over  family  choice  from 
date  of  signing  of  the  contracts  through  their  authorized  broadcast 
period  which  is  for  the  term  of  the  license  agreement. 

In  1974,  we  entered  into  an  agreement  with — I'm  sorry,  1973 — 
November  of  1973,  we  entered  into  an  agreement  with  XBC.  That 
agreement  provides  for  exclusivity  over  family  choice,  effective  either 
at  the  end  of  2  vears  or  date  of  first  availability  under  the  agreement. 

Xow.  the  XBC  clause  is  not  framed  specifically  in  terms  of  2  years, 
but  very  generally  in  terms  of  whatever  period  the  FCC  allows  us,  or 
date  of  firs'"  availability. 

With  ABC.  we  entered  into  contract  in  March  of  1974,  and  Xovember 
of  1974,  for  a  variety  of  featnre  films,  and  under  those  contracts  ABC 
has  exclusivity  over  family  choice  for  a  period  commencing  1  month 
prior  to  the  availability  of  the  features  and  for  the  balance  of  the 
license  term. 
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With  CBS,  we  entered  into  one  agreement  in  1974.  This  was  for  the 
so-called  late  night  movie,  which  runs  after  11  p.m.;  it  is  not  prime 
time. 

In  that  case,  the  contract  provides  for  exclusivity  from  the  date  ol 
signing  through  the  full  term.  In  a  sense,  the  context  of  the  FCC  rules 
becomes  rather  relevant  since  all  these  pictures  were  bought  within  2 
years  of  general  release,  so  the  exclusivity,  within  essence,  really  would 
not  have  made  any  difference  in  the  context  of  the  FCC  rules. 

The  pictures  would  not  have  been  available  for  family  choice,  in 
any  event, 

Mr.  Valexti.  Let  me  go  down  the  line,  Mr.  Chairman. 

Senator  Hart.  Yes. 

Mr.  Chumbris.  Mr.  Chairman,  would  it  be  appropriate  to  ask  a 
specific  question  of  a  person  who  gives  an  example.  By  the  time  we  get 
through  with  all  of  them,  we  will  sort  of  lose  the  trend  of  that  par- 
ticular example. 

For  example,  Mr.  Bleier.  I  would  like  to  get  to  his  example  and  see 
if  I  understood  it  correctly. 

You  mentioned  the  fact  that  the  new  rules  require  up  to  3  years; 
the  FCC  rules.  Now,  you  also  mentioned  you  had  given  exclusivity  to 
one  of  the  networks. 

But  did  you  say  that  3  months  prior — did  I  understand  you  to  say 
that  for  3  months  the  pay-cable  would  have  a  crack  at  that  picture, 
irrespective  of 

Mr.  Bleier.  No;  it  is  just  the  opposite,  Mr.  Chumbris. 

Mr.  Chumbris.  All  right.  That  is  what  I  wanted  to  get  to. 

Mr.  Bleier.  I  was  describing  an  agreement  made  last  year  with  CBS 
when  the  then  FCC  regulations  permitted  pay-cable  to  show  pictures 
only  during  the  first  2  years  of  their  life. 

After  the  FCC  adopted  the  new  rulings,  which  permits  pay-cable 
to  show  during  the  first  3  years  of  its  life,  and  then  between  3  and  10. 
if  it  is  under  license,  and  then  after  10,  if  it  hasn't  been  under  license 
for  3  years. 

I  went  to  CBS  and  said  that  we  would  like  to  expand  our  oppor- 
tunity to  sell  to  pay-cable  from  2  years  to  3  years  to  conform  with 
the  now  current  FCC  regulations. 

CBS  agreed  to  do  that,  less  a  window  of  exclusivity  for  CBS  of  3 
months  prior  to  the  availability  date,  if  that  pertains. 

You  see,  in  some  instances,  the  pictures  are  available  to  the  net- 
works in  less  than  3  years,  and  CBS  said,  "Where  it  is  available  to  us 
in  3  years  or  less,  we  want  a  3-month  leeway  or  exclusivity  for  that 
3  months,  and  continued  exclusivity  during  the  period  of  its  license." 

Mr.  Chumbrts.  Thank  you. 

Mr.  Valexti.  This  is  Mr.  Peter  Kuyper. 

Mr.  Kuyper.  Paramount  has  not  made  a  sale  of  feature  films  to  the 
networks  since  1972.  so  we  have  no  recent  experience  with  exclusivity 
over  film  with  the  cables. 

In  that  1972  agreement,  there  was  exclusivity  from  the  date  of 
contract  on  all  pictures.  However,  Paramount  had  a  side  letter  agree- 
ment exempting  six  or  seven  pictures  which  were  still  available  under 
the  then  2  and  10  vear  rule  for  showing. 

Mr.  Valexti.  Mr.  Herbert  Stern,  vice  president  of  Universal 
Studios— MCA. 
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Mr.  Stern.  We  too  have  not  much  recent  experience.  We  had 
experience  in  1973  and  again  in  1974  with  NBC  and  ABC.  We  sold  no 
features  to  CBS,  but  with  NBC  we  had  no  provision  with  respect  to 
pav-cable  exclusivity. 

With  ABC,  the  provisions  of  the  contract  were  then  FCC  rules. 
except  to  the  extent  that  a  picture  was  available  for  a  telecast  by  ABC 
prior  to  the  2-year  period.  Then  the  exclusivity  period  started  with 
the  date  of  availability. 

Now.  what  the  situation  will  be  as  a  result  of  the  change  of  the  rules, 
we  don't  know.  We  haven't  approached  ABC  for  a  change  in  our 
agreements.  I  don't  know  what  their  answer  is  going  to  be. 

The  problem,  as  we  see  it.  is  one  of  the  power  of  the  networks,  and 
this  directs  itself  to  Senator  Hart's  question. 

Originally,  you  said  that  they  have  the  power  to  compel  us  to  make 
the  sale  with  whatever  exclusivity  demands  they  make.  Frankly,  that 
is  very  likely. 

We  need  the  income  from  television  in  order  to  make  many  of  our 
pictures  ultimately  return  their  production  costs,  not  to  make  them 
profitable. 

The  pay-cable  industry  obviously,  at  this  moment,  in  its  new  position 
as  a  new  industry,  does  not  afford  the  kind  of  income  that  could  replace 
the  income  the  networks  provide. 

There  are  only  three  networks  to  sell  to.  If  you  don't  sell  to  one  of 
them,  you  have  no  place  to  go. 

Senator  Hart.  Thank  you.  Mr.  Stern. 

Mr.  Yalenti.  Mr.  Gerald  Phillips  of  United  Artists,  who  has  dealt 
with  family-choice  cable  systems  from  their  very  inception. 

Mr.  Phillips.  I  have  been  making  the  deals  with  family-choice 
cable  systems  since  their  inception.  We  have  licensed  about  50  films 
to  this  Hew  market,  and  each  time  the  film  is  licensed  we  discuss  the 
availability  with  the  pay-cable  operator. 

AVe  have  to  take  into  account  two  factors.  One,  the  FCC  rule ;  when 
is  the  2  years  up — and  now  3  years. 

And,  are  there  any  provisions  in  our  network  contracts  involving 
that  picture  which  would  curtail  our  ability  to  sell  it  to  pay-cable  or 
to  make  it  available  for  the  2  years — or  now  the  3  years  ? 

Therefore,  Senator,  when  you  said  in  your  opening  statement  that 
you  must  consider  both  rules  together,  you  can't  consider  them  in  a 
vacuum.  I  think  you  are  exactly  correct. 

Most  of  our  contracts  with  the  networks  have  had  some  type  of 
exclusivity  provision.  Each  of  them  has  been  somewhat  different.  You 
really  have  to  look  at  it  picture-by-picture  to  see  what  pictures  are 
available  and  when  to  pay-cable. 

The  question  was  asked  originally  about  "Tom  Sawyer.''  "Tom  Saw- 
yer" was  available  to  the  pay-cable  market  and  played  on  most  of  the 
systems  at  that  time. 

Under  our  agreement  with  the  CBS  network,  there  was  a  provision 
that  it  could  not  play  from  the  date  of  the  contract;  however,  we  got 
a  waiver  from  CBS  to  that  effect,  and  I  would  like  to  put  it  into  the 
record  and  read  it : 

In  connection  with  the  foregoing  Film  License  Agreements,  you  have  advised 
us  that  you  have  made  arrangements  for  the  exhibition  of  the  motion  pictures 
"Tom    Sawyer"   and   "White   Lightning"   over   "community   antenna   television 
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systems."  We  therefore  agree  that  notwithstanding  anything  contained  in  para- 
graphs 8  (license)  and  12a  (exclusivity)  of  the  respective  Film  License  Agree- 
ments, you  shall  have  the  right  to  broadcast  or  transmit,  or  license  the  broadcast 
or  transmission  by  wire,  cable,  community  antenna  television  systems  (includ- 
ing "toll,  pay  or  subscription"  television)  but  not  by  any  means  of  broadcast 
and/or  transmission  over  the  air,  the  picture  "Tom  Sawyer"  in  the  Broadcast 
Area  at  any  time  but  only  prior  to  December  31, 1974.  *  *  * 

And  it  goes  on  to  another  picture.  Therefore.  3Tou  have  to  really  see 
the  story  with  respect  to  each  picture.  Each  contract  is  somewhat 
different. 

Senator  IlAirr.  Mr.  O'Leaiy. 

Mr.  O'Leary.  Gentlemen,  I  want  to  ask  some  questions  which  ex- 
plore how  the  FCC  rules  affect  the  contractural  provisions  between  the 
networks  and  their  affiliates  and  the  motion  picture  producers,  how 
they  interact,  and  the  extent  to  which  the  two,  taken  together,  may  or 
may  not  exclude  pay-cable  or  family  choice  cable  products. 

In  order  to  avoid  duplication,  I  will  direct  my  question  to  one  of 
vou  at  random.  Then  if  someone  else  wishes  to  comment,  that  is  fine. 

Let's  start  with  Mr.  Bleier. 

Apart  from  the  FCC  rules,  can  you  tell  us  a  little  bit  about  what  is 
happening  in  this  market?  There  was  some  discussion  between  Mr. 
Valenti  and  Mr.  Chumbris  with  respect  to  the  number  of  feature  films 
that  are  made  especialty  for  TV,  not  made  for  the  box  office. 

How  many  slots  are  available  for  feature  films  on  the  networks 
during  the  week,  and  is  there  any  trend  in  this  regard  ? 

Is  the  number  of  slots  expanding  or  is  it  shrinking  ? 

Mr.  Bleier.  Mr.  O'Leary,  we  will  start  with  a  network  market  that 
is  tightly  circumscribed.  In  the  first  instance,  by  the  clock,  there  are 
only  3  hours  of  prime  time  each  evening — between  8  and  11  p.m. ;  and 
in  the  second  instance,  by  only  three  networks. 

There  is  no  elasticity  to  that  market ;  that  is  it. 

The  other  4  hours — I  correct  myself. 

Senator  Hart.  What  was  that  correction  ? 

Mr.  Bleier.  Four  hours  of  network  time  on  Sunday  as  of  this  fall, 
and  3  hours  on  other  nights.  This  is  a  tightly  circumscribed  market. 
There  is  no  way  you  can  add  to  the  clock.  Also  there  seems  to  be  no 
way  to  add  to  the  three  existing  networks. 

So  there  is  no  real  market,  other  than  the  networks,  for  these  sales 
of  first-run  feature  films,  on  the  basis  of  critical  mass. 

You  can  go  station-by-station,  but  it  is  a  highly  inefficient  distribu- 
tion, and  you  leave  many  markets  unsold  in  that  course. 

Then  you  have  the  networks'  unilateral  power  to  construct  their  own 
schedules,  which  is  as  it  should  be.  If  they  want  to  run  a  comedy  or 
melodrama  or  a  football  game  or  a  baseball  game,  they  can  do  that. 

You  go  further  into  the  networks'  unilateral  power  to  repeat  pro- 
grams as  often  as  they  see  fit,  so  that  the  network  market  is  a  tightly 
circumscribed  one  in  the  first  instance,  and  totally  within  their  own 
control  and  power  in  the  second  instance. 

Now,  against  that  market,  as  producers  of  newly  created  products, 
we  are  trying  either  to  sell  our  feature  films  or,  in  some  cases,  some 
companies  produce  programs. 

"We  are  always  dealing  against  the  limitation  of  the  market  by  the 
circumstances  I  just  described. 
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Now,  with  regard  to  movies,  in  the  first  quarter  of  this  year,  1975, 
the  networks  programed  on  a  weekly  basis,  16\'2  hours  of  movies  per 
week. 

Mr.  Valenti.  That  is  all  three  networks  ? 

Mr.  Bleier.  All  three,  consisting  of  theatrical  movies  and  many 
made- for-tele  vision  movies. 

All  three  networks,  however,  have  just  completed  their  proposed 
schedules  for  this  coining  fall,  and  there  are  10  hours  of  movies  to  be 
presented,  both  theatrical  and  made-f or-television,  per  week. 

It  is  well  within  their  prerogatives  to  do  that,  but  at  the  same  time, 
as  producers  of  newly  creative  products,  and  as  potential  producers  of 
unborn  created  products,  with  the  potential  of  the  entire  creative  in- 
dustry to  satisfy  any  market,  that  market  has,  itself,  shrunk. 

That  is  one  of  the  reasons  why  we  are  so  concerned  and  pay  such 
particular  attention  to  the  development  of  a  new  potential  market, 
which  is  the  family  choice  pay-cable  market. 

Mr.  O'Leary.  Let's  take  a  look  at  some  of  these  provisions  under  the 
new  FCC  rules  with  respect  to  feature  films. 

Starting  with  the  second  part  of  that  rule,  if  I  understand  it  cor- 
rectly, a  paj'-cable  operator  now  has  access,  or  will  have  access  to  fea- 
ture films  which  are  3  years  old  during  the  time  that  the  network  or 
its  affiliate  has  the  right  to  broadcast  that  film  during  the  period  of 
availability. 

We  had  asked  for  and  received  all  the  contracts  for  the  year  1974; 
all  but  one  of  those  contracts  contained  provisions  which  provide  for 
exclusivity  during  broadcast  periods. 

Assuming  that  the  network  or  its  affiliate  continues  to  demand  and 
get  exclusivity  for  the  broadcast  period,  won't  this  part  of  the  rule  be 
sort  of  meaningless  ? 

Mr.  Phillipsl 

Mr.  Phillips.  Certainly.  If  the  networks  take  exclusivity,  we  can't 
make  the  picture  available  to  pay-cable  even  though  the  FCC  rules 
the  permit,  and  they  will  ask  for  exclusivity  during  that  period. 

That  is  true  with  the  local  stations  too,  who  ask  for  exclusivity  dur- 
ing the  period  of  their  contracts. 

Mr.  O'Leary.  During  the  broadcast  period,  you  anticipate  the  net- 
works will  ask  for  exclusivity  during  this  3  and  10  years 

Mr.  Phillips.  Yes,  I  do. 

Mr.  O'Leary.  Does  anyone  else  have  any  reaction  to  that  colloquy  ? 

Mr.  Sterx.  Just  a  comment,  Mr.  O'Learv. 

Mr.  O'Leary.  Yes,  sir. 

Mr.  Sterx.  The  FCC  rules  speak  in  terms  of  the  duration  of  the 
contract,  as  distinguished  from  the  period  of  availability,  so  that  the 
period  during  which  it  could  be  denied  to  family-choice  cable  is  larger 
than  even  the  broadcast  area. 

That  is  the  distinguishment  that  has  to  be  kept  in  mind  because  it 
does,  as  far  as  the  FCC  rules  are  concerned,  worsen  the  normal  ex- 
clusivity provisions  that  the  networks  have  been  asking  for. 

The  problem  really  is  exclusivity,  because  even  without  the  FCC 
rules,  the  exclusivity,  if  agreed  to  with  the  networks,  would  bar  the 
excess  to  the  familv-choire  cable. 

Mr.  O'Leary.  Mr.  Self? 
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Mr.  Self.  My  own  practical  experience  is  that  there  is,  however, 
some  time  that  the  cable  people  can  play  those  pictures,  and,  in  most 
cases,  quite  a  considerable  period  of  time. 

The  deals  that  I  have  negotiated  were  all  negotiated  at  least,  I  would 
say.  a  year  ahead  of  the  broadcast  period,  just  because  the  network 
had  to  know  what  pictures  they  were  going  to  have  to  put  on  their 
schedule. 

For  example,  take  the  picture  "The  French  Connection,"  I  sold  that 
in,  I  believe,  1072.  The  broadcast  period  insisted  upon  by  Fox,  not 
by  CBS,  was  1975,  because  we  felt  it  had  reissue  value,  but  we  had 
not — that  it  had  legs  in  its  initial  run  that  we  capitalized  on.  It  had 
reissue  value :  then  when  we  made  "French  Connection  II,"  it  would 
have  additional  reissue  value. 

So  we  said  to  CBS,  "I'm  selling  this  to  you  in  1972,  but  you  can't 
run  it  before  1975,  at  our  demand." 

Now,  they  also  gave  us  a  waiver  on  that  picture  there,  that  for  the 
first  2  years  from  the  release  date — which  is  what  I  think  the  FCC 
said  at  that  time — there  was  a  period  where  it  could  play  cable  and 
did  play  cable. 

Mr.  O'Leary.  So,  in  that  instance,  they  tracked  the  then  existing 
FCC  rule? 

Mr.  Self.  Yes. 

Mr.  O'Leary.  My  question,  Mr.  Self,  is  in  the  last  2  years,  by  FCC 
rule,  the  pay-cable  was  knocked  out  of  the  box.  Now  the  rule  has 
supposedly  been  liberalized — and  my  question  is — has  it  really  been 
liberalized? 

If  films  are  more  than  3  years  old,  and  networks  ask  for  and  get 
exclusivity  during  the  broadcast  period,  as  they  have  in  all  but  one 
of  the  contracts  we  have,  then  that  supposed  liberalization  of  the  rule 
is  meaningless ;  is  it  not  ? 

Mr.  Self.  Well,  my  own  interpretation  of  that  is  that  the  broadcast 
period  is  considerably  more  liberal  than  the  term  of  the  contract — 
which  is  the  language  that  used  to  be  in  there. 

It  used  to  be  that  you  signed  a  contract  today,  the  exclusivity  clause 
applied  immediately  and.  therefore,  the  2  or  3  years  didn't  make  any 
difference  at  all. 

Now  that  it  is  limited  to  the  term  of  the  broadcast  period,  I  think 
that  we  have  some  leverage  as  a  production  company,  in  designating 
the  broadcast  period  far  enough  in  advance  that  would  permit  cable 
to  show  that  picture. 

Mr.  Begun.  I  think,  in  terms  of  the  after  3  years  old,  the  focus 
really  is  going  to  be  not  in  terms  of  the  network  licenses,  because  your 
ordinary  network  license  runs  1  to  3  years. 

I  think  the  major  focus  is  going  to  be  when  you  get  the  local  syndi- 
cation market.  And  the  real  impact  is  going  to  be  what  kind  of  exclu- 
sivity the  local  stations  insist  upon  or  is  given. 

That's  the  area  that  we  are  going  to  have  to  look  at,  rather  than  the 
network  area. 

I  would  also  like  to  endorse  what  Mr.  Self  said,  that  we.  are  not 
really  talking  about  an  absolute  exclusion  of  these  features — in  terms 
of  what  Mr.  Weisberg  sa id. 

We  are  talking  about  a  narrow  window,  or  a  short  period  of  possible 

exploitation. 
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Mr.  Weisberg  submitted  testimony  in  the  memorandum  attached  to 
his  statement.  He  makes  reference  to  seven  features;  and  he  said  the 
periods  were  short,  and  these  happened  to  be  Columbia  features,  which 
were  subject  to  a  contract  we  entered  into  with  ABC. 

Each  of  the  features,  however,  was  made  available  to  pay-cable  and 
made  available  to  systems  that  Mr.  Weisberg  worked  for. 

Actually,  these  pictures  that  he  is  talking  about  were  made  avail- 
able an  average  of  8  months  after  theatrical  release — and  this  is  per- 
haps a  shorter  time  than  we  ordinarily  make  them  available,  and 
much  shorter  than  the  18  months  that  I  believe  Mr.  Weisberg  testi- 
fied he  got  them. 

I  think,  in  that  case,  what  happened  was  the  fact  that  we  had 
entered  into  a  network  sale  that  compelled  us  perhaps  to  make  these 
pictures  available  to  pay-cable  earlier  than  we  would  have. 

Now,  from  our  point  of  view,  we  don't  like  it,  because  it  doesn't 
allow  us  to  make  our  own  judgments  as  to  what  we  think  is  proper 
and  sequential  in  the  world  of  the  market. 

The  pictures  were  available  for,  I  would  say,  a  period  an  average 
of  4  to  6  months,  they  were  made  available. 

Now,  this  did  stop  repeat  performances,  as  Mr.  Weisberg  said.  I 

know  some  of  the  systems  have  what  they  call  encore  performances. 

I  mean,  unless  you  were  willing  to  take  multiple  runs  within  this 

period  of  time,  the  ability  to  have  a  long  period  of  exploitation  is  cut 

off. 

Mr.  Valexti.  Mr.  O'Leary,  let  me  inject  some  expository  remarks 
here.  I  think  we  are  using  the  jargon  of  our  business,  and  often- 
times it's  misdefined  and  confuses  people  not  in  our  business. 

We  are  using  terms  like  "availability  date,  contract  date,  broad- 
cast period."  Unless  you  know  what  these  terms  mean,  they  tend  to 
interface  with  each  other  in  a  way  that  nobody  knows  what  we  are 
talking  about. 

Herb,  why  don't  you  explain,  as  briefly  and  as  succinctly  as  possible, 
contract  date,  availability  date,  and  broadcast  date  ? 

Mr.  Sterx.  All  right,  sir.  The  contract  date  refers  to  the  date  on 
the  contract,  the  date  which  the  contract  bears  as  being  the  date  of  its 
effectiveness,  without  regard  to  whether  or  not  the  picture  may  be- 
come available  for  broadcast  several  years  later. 

Obviously,  the  contract  date  is  the  earliest  possible  date  he  could 
be  speaking  about,  with  respect  to  the  relationship  between  the  dis- 
tributor and  the  network. 

The  availability  day  is  the  first  day  on  which  the  particular  picture 
becomes  available  to  the  network  for  telecast.  That's  not  necessarily, 
obviously,  the  day  on  which  they  will  telecast  it;- it's  simply  a  day  on 
which  they  have  the  right  to  telecast  it. 

And  the  broadcast  day  is  the  day  on  which  they  actually  tele- 
cast it,  or  the  short  period  of  time  during  which  they  perhaps  Sched- 
uled it  for  an  initial  broadcast  with  a  close  subsequent  delayed 
broadcast, 

Mr.  Valexti.  Now,  one  final  thing  I  think  we  ought  to  bring  out, 
Herb,  is  that  most  pictures  are  sold  to  the  networks  with  rerun  agree- 
ments in  the  contract. 

Now,  you  ought  to  explain  the  rerun,  so  that  they  understand  that, 
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Mr.  Chumbris.  Before  he  answers  that  question — so  we  won't  get 
away  from  it — is  the  contract  date  before,  after,  or  could  it  be  at  the 
same  time  as  the  release  date,  or  does  it  vary  % 

Mr.  Stern.  As  the  release  date — well,  that's  another  term  of  art, 
which — let  me  just  finish  this,  Mr.  Chumbris. 

We  talk  of  release  date  as  being  the  date  on  which  the  picture  is  re- 
leased, generally,  to  theaters.  And  that's  kind  of,  again,  a  word  of  art. 

You  say,  is  the  contract  date  the  same  as  the  release  date  ? 

Mr.  Chumbris.  No,  I  say  is  it  before,  after,  or  at  the  same  time,  or 
does  it  vary  ? 

In  other  words,  can  the  contract  be  before  this  picture  is  actually 
released  ? 

Mr.  Stern.  Yes,  it  can  be.  In  our  experience,  it  hasn't  been,  but  it 
certainly  could  be. 

Mr.  Chumbris.  In  other  words,  sometimes  a  picture  is  left  in  the 
can  for  a  year  before  you  actually  release  it  to  your  theaters,  right, 
after  it's  produced  ? 

Mr.  Stern.  That's  unusual. 

Mr.  Valenti.  Very  rare. 

Mr.  Stern.  The  picture  is  scheduled  for  release  very  quickly. 

Mr.  Chumbris.  I  was  reading  Mervin  LeRoy's  book,  and  he  said 
some  pictures  were  produced  and  put  in  the  can,  and  never  released. 

Mr.  Valenti.  But,  Mr.  Chumbris,  there  are  two  things  that  counter 
that :  one  is  the  high-interest  rates  today,  which  were  not  present  in 
Mr.  LeRoy's  time.  You  can't  afford  to  keep  a  picture  in  a  can. 

The  other  is  that  on  some  occasions  you  made  the  picture,  you  were 
finished  with  it,  and  it  doesn't  resemble  your  visions  of  that  picture, 
and,  so,  you  don't  use  it. 

Nobody  ever  gets  up  in  the  morning  and  says,  "Today  I'm  going  to 
make  a  bad  movie,"  but  oftentimes  that  does  happen.  So  you  can't 
use  it. 

But,  essentially,  with  high-interest  rates  today,  very,  very  few  pic- 
tures would  languish  on  the  shelves. 

Mr.  Chumbris.  I  think  I  interrupted  a  question  and  answer  between 
Mr.  Valenti  and  Mr.  Stern. 

Mr.  Valenti.  I  wanted  Mr.  Stern  to  further  explain  the  business  of 
the  second  run  or  third  run  within  the  contract  period  of  a  movie. 

Mr.  Stern.  Well,  normally,  the  network  contracts,  I  believe,  are  for 
2  or  3  years,  sometimes  shorter,  but  the  term  "broadcast  availability" 
is  a  2-  or  3-year  period,  with  one  or  two  runs  of  a  particular  picture, 
and  if  there  is  only  one  run,  it  might  be  for  a,  1-year  period  or  it  might 
be  for  a  2-year  period,  because  of  the  network's  necessity  for  schedule 
adjustments. 

The  contract  period,  obviously,  would  not  change  by  reason  of  the 
second  run ;  the  availability  period  would  not  change  by  reason  of  the 
second  run,  but  the  broadcast  period  would  change  by  reason  of  the 
second  run. 

In  other  words,  it  would  encompass  the  first  run  and  the  second  run. 

Mr.  Phillips.  There  was  a  reference  yesterday  to  whether  the  pay- 
cable  people  have  a  3-year  shot  at  a  picture. 

I  would  like  to  go  into  a  little  detail  on  that  point. 

Family-choice  doesn't  have  3  years  to  get  the  picture.  I'm  speaking 
for  United  Artists  now.  Most  pictures  have  a  different  method  of  dis- 
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tribution.  Some  are  slow-released  pictures — take  longer  during  the 
release  of  the  picture — some  are  quickly  released  pictures. 

At  some  point  in  the  release  pattern,  when  the  general  sales  manager 
of  United  Artists  says  the  picture  can  be  licensed  to  pay-cable,  we 
license  to  pay-cable. 

It  could  be  6  months  or  it  could  be  1  year  after  the  initial  release.  We 
then  have  to  take  into  account  when  we  go  to  pay-cable,  the  network 
agreement  and  the  2-year  or  3-year  rule. 

At  the  moment,  most  of  our  contracts  are  written  in  reference  to  the 
2-year  rule. 

Whether  the  networks  will  continue  to  track  the  2-year  rule  or  will 
track  the  3-year  rule,  we  don't  know — and  that's  an  important  question, 
whether  the  FCC  rule  really  will  be  helpful. 

But  if  the  networks  don't  track  the  3-year  rule,  then,  the  improve- 
ment is  not  that  great. 

Mr.  Stern.  I  would  like  to  add  one  thing  to  that. 

In  this  respect,  we  raised  with  ABC  an  issue  of  a  possible  change  in 
the  FCC  rule,  at  the  time  we  entered  into  one  of  our  contracts  with 
them. 

As  I  said  before,  our  contract  with  them  tracks  on  exclusively  within 
the  existing  FCC  rule  of  2  years. 

When  we  raised  the  issue,  they  said  what  they  were  willing  to  do 
would  be  to  agree  that  if  the  FCC  rules  changed,  we  would  negotiate, 
in  good  faith,  an  attempt  to  adjust  the  contract,  but  that  if  we  could 
not  reach  an  agreement,  that  the  then  existing  exclusivity  of  2  years 
would  remain  in  the  agreement. 

Mr.  Phillips.  I  would  like  to  add  one  further  point  with  respect  to 
the  2  year  or  3  year. 

New  cable  systems  that  come  into  existence  are  not  able  to  get  the  pic- 
tures that  are  once  barred  by  the  2-  or  3-year  rules. 

So  that  any  new  cable  system  that  wants  to  get  some  of  the  great 
films  that  are  already  on  pay-cable  and  have  not  been  sold  to  the  net- 
works, they  can't.  They  are  barred  by  the  2-  or  3-year  rule. 

Mr.  O'Leary.  Well,  let's  move  on  to  that  portion  of  the  rule  which 
deals  with  feature  films  that  are  10-years  old. 

Now,  as  I  understand  it,  that  portion  of  the  rule  makes  those  films 
available  to  pay-cable  or  family-choice  cable  if  they  are  10-years  old 
and  they  have  not  been  broadcast  in  the  pay-cable  operators'  market 
during  the  past  3  years. 

Mr.  Begun,  what  effect,  if  any,  will  this  part  of  the  rule  have  in 
opening  up  the  pay-cable  market  for  feature  films? 

Mr.  Begun.  I  think  it  will  make  some  films  available.  I  think,  here 
again,  it  depends  upon  the  market. 

There  are  certain  films  that  are,  perhaps,  classics,  and  it  may  depend 
upon  the  market,  where  you  may  have  a  local  station  that  runs  movies, 
or  late  movies. 

You  might  have  to  go  up  to  the  full  10  years,  which  would  mean 
13  years  before  it's  available.  In  those  markets  there  still  would  be 
pictures  available.  In  other  markets,  depending  upon  what  the  local 
programing  is,  there  would  be  pictures,  perhaps,  available  at  the 
10th  year. 

I  think  it  really  depends  on  a  market-by-market  analysis.  There 
will  be  pictures  available. 
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Mr.  O'Leary.  Mr.  Bleier,  do  you  have  a  reaction  as  to  that  part  of 
the  rule,  on  what  it  will  do,  if  anything,  for  pay-cable  ? 

Mr.  Bleier.  Yes.  I'm  afraid  I  disagree,  almost  entirely,  with  Mr. 
Begun. 

I  think  that  part  of  the  rule  is  gibberish,  as  it  pertains  to  the  avail- 
ability of  pictures  for  pay-cable. 

First,  let's  define  the  kind  of  picture  that's  likely  to  be  around  after 
10  years.  It's  either  an  absolutely  terrible  picture  or  it's  an  absolutely 
wonderful  picture. 

It's  nowhere  in  between.  It  is  the  kind  of  picture  that  a  network 
hasn't  seen  fit  to  license,  or  we,  as  marketers,  in  our  judgment,  haven't 
seen  fit  to  eke  out,  on  a  syndication  basis,  which  is  a  less-desirable  form 
of  sale  than  trying  to  keep  it  for  a  network  sale. 

Let  me  illustrate  with  two  pictures  that  we  have  that  will  soon 
approach  10  years  of  age,  "Woodstock,"  and  "The  Clock  Work 
Orange." 

Now,  there  may  be  some  question  as  to  whether  those  pictures  are 
suitable  for  television  broadcast  in  the  first  place — and  those  are 
reasonable  questions — and,  as  a  consequence,  they  haven't  been  sold 
to  networks;  nor,  as  a  consequence,  would  we,  under  this  rule,  go 
individually  to  the  markets  hoping  to  exploit  the  full  potential  of 
these  pictures,  through  the  course  of  their  life,  on  a  picture-by-picture 
basis,  through  all  markets. 

So  we  come  to  10  years,  and,  in  order  to  first  make  it  available  to 
pay-cable,  we  have  to  then  first  make  it  available  to  stations. 

Now,  that,  I  submit  to  you,  is  an  inappropriate  way  of  performing 
a  private  licensing  of  those  movies  on  pay-cable,  which  we  view  as  a 
per-picture  or  subscription  channel  method  of  distribution  similar  to 
theaters.  That's  why  we  call  it  family-choice. 

The  compulsory  offer  and  the  compulsory  license  to  stations  is  an 
intervention  in  the  availability  to  pay-cable. 

Mr.  Stern.  I  subscribe  to  what  Mr.  Bleier  said,  and  I  would  like  to 
add,  that  really,  the  rule  now  is  a  "catch  22"  rule. 

If  the  pictures  are  worthwhile  selling,  you  are  going  to  sell  them  to 
local  television  stations.  If  they  are  sold  to  local  television  stations, 
loeal  television  stations  are  going  to  obtain  exclusivity  against  the  use 
of  the  pictures  on  family-choice  cable ;  so  you  wouldn't  be  able  to  sell 
them  to  family-choice  cable. 

When  the  picture  gets  to  be  10  years  old.  then  you  are  going  to  have 
to  wait  3  more  years  before  you  are  going  to  be  able  to  make  it  avail- 
able to  family-choice  cable. 

And  if  you  have  not.  prior  to  that  time,  sold  it  to  the  television 
station — because  it  may  be  the  kind  of  picture  to  which  Mr.  Bleier  is 
referring,  that  perhaps  is  not  suitable  for  television — you  are  going 
to  have  to  go  to  every  market  where  there  is  a  pay-cable  system,  and 
offer  the  picture  to  each  station,  get  a  refusal  and,  then,  go  to  the  FCC 
and  get  a  waiver — a  "catch  22,"  as  far  as  I'm  concerned. 

Mr.  Phillips.  I  agree  with  Mr.  Bleier  and  Mr.  Stern.  It  will  be  an 
impossibility,  and  the  waiver  provision  of  the  FCC  new  rules  are  just 
impractical. 

Mr.  O'Leary.  Would  you  expand  on  that  a  little  bit  ? 
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That's  sort  of  an  escape  clause  which  is  in  the  new  rule,  which  says 
if  you  go  to  the  FCC  and  make  a  convincing  showing — something  or 
other. 

Mr.  Phillips.  My  friend  lists  it  as  an  alleged  escape  clause. 

If  we  have  a  film  that  we  have  not  been  able  to  sell  to  the  network, 
because  of  continuity  or  because  we  are  not  able  to  make  a  deal  with 
them  at  a  price  we  think  is  fair,  we  sometimes  hold  off  from  going 
into  the  syndication  market,  hoping  that  we  will  eventually  be  able 
to  sell  that  picture  to  a  network. 

A  good  example  of  that  was  "Irma  LaDouce."  It  took  over  10  years 
to  sell  that  picture  to  the  networks,  but  it  was  finally  sold  to  the  net- 
works, but  during  that  period,  and  until  the  10th  year,  we  were  not  able 
to  sell  it  to  pay-cable. 

At  the  end  of  the  10th  year — in  fact,  this  was  under  the  old  rule — 
we  did  sell  it  to  pay-cable.  But  during  that  10-year  period  of  time,  we 
did  not  go  to  the  syndicated  stations  to  see  if  they  wanted  the  film, 
because  if  one  station  in  one  market  bought  the  film,  that  may  prevent 
us  from  making  a  network  deal. 

So,  really,  in  my  judgment,  we  won't  go,  with  a  picture  that  we  have 
hopes  of  selling  to  the  networks,  to  the  local  stations,  and  try  to  sell 
them  that  picture,  in  order  to  then  go  and  make  a  convincing  showing 
to  the  FCC  that  we  should  be  able  to  sell  that  picture  to  pay-cable. 

Mr.  O'Leary.  Now,  we  have  heard  a  good  deal  of  testimony  to  the 
effect  that  the  logical  distribution  of  feature  films  is,  first,  the  box 
office,  second,  pay-cable,  and,  finally,  conventional  over-the-air  TV. 

Obviously,  exclusivity  provisions  do  not,  on  their  face,  seem  to  be 
in  your  economic  interest. 

As  I  indicated,  all  of  the  contracts  we  have  contain  some  form  of 
exclusivity,  except  one  contract. 

It  takes  two  to  agree  to  these  contracts.  Mr.  Bleier,  why  are  they  in 
there? 

Mr.  Bleier.  The  other  one  at  the  dance  has  asked  for  it. 

Mr.  O'Leary.  Well,  let's  explore  it  in  this  fashion.  When  you  sit 
doAvn  to  negotiate  the  sale  or  the  licensing  of  a  package  of  feature 
films  to  a  network,  what  are  the  most  important  items  of  negotiation, 
in  descending  priority  ? 

Do  we  start  with  price,  or 

Mr.  Bleier.  It's  price,  by  and  large,  yes.  It's  an  economic  situation, 
so  one  must  say,  ultimately,  price,  the  different  individual  pictures  the 
network  chooses  to  license,  the  length  of  time  they  want  to  run  it  for, 
the  number  of  runs  they  want  to  take,  the  payment  terms. 

Each  one  of  the  companies  is  in  a  different  financial  and  cash  posi- 
tion. To  some,  the  payment  terms  are  terribly  important ;  others,  they 
are  less  important. 

There  are  many  considerations. 

The  pay-cable  market  being  virtually  nonexistent  2  years  ago,  and 
still  relatively  insignificant  today,  comes  at  the  low  end  of  that  list  of 
priorities  in  the  negotiation. 

In  each  negotiation,  however,  it  looms  very  large,  since  both  parties 
in  that  negotiation  are  approaching  it  as  a  matter  of  principle. 
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And  we  have  said  that  as  a  matter  of  principle,  we  see  it  as  a  sepa- 
rate market,  as  a  different  medium — we  want  to  participate  in  noth- 
ing that  might  cause  it  to  be  stillborn — that  our  production  capacity 
is  infinite ;  that  it  wouldn't  siphon  it ;  that  it  would  pump-prime  even 
more  movies  that  would  then  be  available  to  networks  and  stations; 
that  the  net  effect  of  pay-cable  would  be  to  produce  more,  not  fewer 
movies,  because  it  would  stimulate  the  production  industry. 

I'm  just  repeating  the  speech  I  make,  as  a  matter  of  course,  prior 
to  each  negotiation. 

Mr.  O'Leary.  Well,  at  what  point  in  the  negotiations  do  you  give 
exclusivity  away,  or  do  you  agree  to  it  ? 

Mr.  Bleier.  As  I  indicated  in  negotiations  with  one  network,  I 
haven't  given  it  away. 

Mr.  O'Leary.  Eight. 

Mr.  Bleier.  And  with  the  other  two  networks  I  have  given  it  away, 
consistent,  with  very  little  difference  from  the  FCC  regulations.  We 
gave  it  away,  but  we  tracked  the  FCC  regulations. 

I  hadn't  wanted  to  give  it  away  at  all.  I  wanted  to  maintain  our 
independence  for  the  pay-cable  market,  on  the  hopeful  assumption 
that  either  the  FCC  rules  would  change,  through  the  courtesy  of  the 
FCC  or  the  courtesy  of  the  courts. 

And  it  usually  is  given  away  at  the  end  of  the  negotiation,  usually 
the  last  point. 

Mr.  O'Leary.  In  other  words,  either  you  agree  to  exclusivity  or  there 
is  no  deal  ? 

Mr.  Bleier.  I  don't  know  that.  I  cannot  say  that,  Mr.  O'Leary.  We 
have  never  reached  brinkmanship. 

Mr.  Chumbris.  Would  you  yield  ? 

Mr.  O'Leary.  Certainly. 

Mr.  Chumbris.  On  this  same  question,  Mr.  Levin  testified  yesterday 
that  his  company  provides  8  or  more  fresh  movies  per  month  to  his 
subscribers,  and  20  to  30  more  pictures,  I  believe  he  said,  per  month 
for  reruns,  which  would  give  them  approximately  100  new  pictures, 
fresh  pictures,  a  year  plus  another  300  reruns  a  year. 

Where  does  he  get  those  pictures — from  you  gentlemen  at  the  table  ? 

Mr.  Bleier.  Mr.  Chumbris,  I  think  he  corrected  that  arithmetic.  I 
think  he  said  that  it's  approximately  100  new  pictures,  but  one 
shouldn't  multiply  by  the  number  of  reruns;  he  has  multiple  reruns 
of  the  same  pictures. 

Mr.  Chumbris.  All  right,  let's  forget  about  the  reruns. 

Let's  take  the  so-called  fresh  pictures — where  does  he  get  them,  and 
how  does  he  negotiate  for  those  pictures. 

Mr.  Bleier.  Mr.  Chumbris,  he  gets  those  pictures  from  companies 
like  ours  and  other  companies  who  have  pictures. 

I  don't  think  the  issue  is  whether  pay-cable  can  get  certain  pictures 
at  a  certain  time,  here  and  now,  in  that  you  are  addressing  a  pay-cable 
industry  that  is  infinitesimal  in  size. 

The  issue  is  "Can  they  continue  to  get  pictures  as  they  grow,  as  they 
move  into  new  cities,  or  as  they  grow  within  a  city  ?" 

Mr.  Chumbris.  Well,  let  me  ask  the  question  this  way 

Mr.  Bleier.  And  Mr.  Levin's  concern  is  not  only  the  supply  of  con- 
stantly new  pictures,  but  as  to  the  supply  of  existing  pictures.  There 
are  about  20,000  movies  already  available 
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Mr.  Chumbris.  Well,  let  me  ask  it  this  way,  so  I'll  be  consistent  with 
Mr.  O'Leary's  question. 

Are  those  pictures,  those  100  pictures  a  year,  are  they  nonexclusivity 
pictures  in  that  there  is  no  exclusivity  attached  to  them  ? 

Mr.  Bleier.  They  must  be.  I  don't  know.  I  don't  know  these  con- 
tracts— I'm  saying  they  must  be,  or  else  he  wouldn't  have  them. 

Mr.  Chumbris.  They  still  could  have  some  pictures  if  the  release  date 
and  the  time  that  the  movie  houses  used  them  did  not  eat  up  the  full 
2  years,  and  if  the  exclusivity  date  did  not  begin  prior 

Mr.  Bleier.  He  might  not  continually  have  availability  of  them, 
exclusive  to  a  number  up  through  May,  but  I  think  his  point  was  that 
he  couldn't  also  use  some  picture  in  June,  for  no  real  reason. 

Mr.  Chumbris.  Right. 

Mr.  Bleier.  Or  a  year  later  in  June,  when  he  has  new  subscribers. 

Mr.  Chumbris.  And  what  would  be  the  quality  of  the  pictures  that 
you  sell  to  them  ? 

I  couldn't  get  an  answer  from  them  on  that  yesterday,  although  the 
inference  from  Mr.  Rubin  was  that  there  weren't  very  good  pictures. 
Now,  I  don't  know. 

Mr.  Bleier.  I  think  that's  a  subjective  judgment,  Mr.  Chumbris. 

I  don't  think  the  quality  of  "What's  Up  Doc"  has  deteriorated  be- 
cause it's  now  more  than  2  years  old.  I  think  the  quality  of  "What's 
Up  Doc,"  and  its  suitability  for  pay-cable  system,  is  as  appropriate 
today  as  it  was  iy2  years  ago,  when  it  was  available. 

Mr.  Valenti.  Mr.  Chumbris,  if  you  have  not  seen  a  picture,  it  is  a 
fresh  movie. 

Mr.  Chumbris.  Right — but  what  I  would  like  to  know  is  are  they 
getting  pictures  that  will  justify  the  $8  to  $10  a  month  that  the  sub- 
scriber is  paying  every  month  ?  That's  what  I  want  to  know. 

Mr.  Bleier.  Mr.  Chumbris,  let  me  answer  that  question  two  ways. 
First,  it's  up  to  the  subscriber. 

Mr.  Chumbris.  All  right. 

Mr.  Bleier.  If  he  doesn't  feel  it's  justified,  he  is  not  going  to  sub- 
scribe to  it. 

And  the  real  answer  to  that  question  is,  shouldn't  Mr.  Levin  and 
shouldn't  Mr.  Weisberg  and  the  others  have  the  fullest  possible  inven- 
tory with  which  to  offer  for  $8  to  $10 — or  are  they  being  restricted 
from  having  that  inventory  ? 

He  has  something  to  sell — there  is  no  doubt  about  that — the  ques- 
tion is,  is  he  being  restricted  from  having  enough  to  sell,  to  make  cable 
TV  a  desirable  development. 

Mr.  Chumbris.  I'm  not  getting  the  answer  to  my  question. 

Mr.  Bleifr.  I  think  I'm  being  very  responsive,  Mr.  Chumbris. 

Mr.  Chumbris.  And  maybe  it's  because  you  are  in  one  industry  and 
I'm  in  another  area,  and  it  seems  we  are  not  getting  our  questions  and 
answers  focused. 

My  question  is  to  see  where  pay-cable  can  be  helped  in  this  problem 
and,  at  the  same  time,  not  place  too  much  burden  on  the  consumer,  too 
much  burden  on  the  movip  producer,  or  too  much  burden  on  the  net- 
works that  also  have  a  problem  in  this  overall  question  which  we  have 
before  us.  If  we  can't  reach  an  answer,  well,  that's  all  right. 

Mr.  Valenti.  We  have  to  keep  in  mind,  Mr.  Chumbris,  that  there 
are  two  restrictive  forces  operating  in  this  field;  one  is  the  network 
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probing  for  exclusivity — that's  one  restriction — the  other  is  the  arbi- 
trary restriction  of  the  FCC,  which  automatically  denies  the  pay-cable 
enormous  numbers  of  fresh  movies,  once  they  get  to  be  3  years  old. 

So  you  have  these  two  restrictive  forces  operating,  and  I  think  it's 
very  difficult  to  give  you  clean-cut  answers,  simply  because  movies  are 
not  ball  bearings  or  motorcars.  Each  one  is  a  different  entity. 

What  is  quality  to  me  may  not  be  quality  to  Mr.  Levin  or  to  the  sub- 
scriber. It  depends  on  what  he  wants  to  see. 

To  open  up  the  inventory,  we  ought  to  explore  the  idea  of  denying 
or  abolishing  all  restrictions — which  widens  the  possible  inventory. 

And  then  you  are  able  to  move  around  that  inventory,  to  pluck  out 
pictures  which  "are  attractive  to  subscribers." 

Mr.  Bleier.  Excuse  me,  Jack,  I  think  there  are  three  restrictive 
forces  on  the  marketplace. 

The  third  is  the  absence  of  a  big  enough  marketplace.  The  third 
is  that  there  is  a  very  restrictive  force  in  making  family-oriented 
movies  for  theaters,  because  most  theatergoers  are  very  young  and 
single  people — and  it's  a  very  restrictive  force  in  the  marketplace, 
because  the  networks  and  broadcasters,  themselves,  buy  programing  of 
a  very  narrow  nature;  so  the  third  restrictive  force,  as  you  have  ad- 
dressed your  question  to  the  public  interest,  is  to  try  to  develop  a  new 
market,  a  new  medium  called  family-choice  cable,  so  that  pictures  can 
be  made  to  play  progressively  in  all  three  of  these  markets. 

Mr.  Phillips.  Mr.  Chumbris,  I  think  the  buyers  for  Home  Box 
Office,  Mr.  Levin's  company,  and  the  buyer  for  TeleMation,  on  the  west 
coast,  said  that  last  month  they  did  not  have  enough  pictures  for  June, 
and  asked  whether  we  could  make  pictures  available  for  their  markets 
for  the  months  of  June  and  July. 

We  did,  but  there  was  not  enough  good  pictures,  they  felt,  at  that 
time,  for  their  customers. 

Mr.  Chumbris.  Well,  what  I'm  trying  to  get  at  is  the  fact  that  FCC 
has  already  ruled,  and,  let's  say  the  court  of  appeals  and  the  Supreme 
Court  of  the  United  States.  They  affirm  the  FCC  rules. 

Then,  how  do  we  best  live  with  that  type  of  regulation  ?  That's  what 
I'm  trying  to  get  out  of  you  gentlemen. 

I  know  that  if  we  just  threw  the  FCC  ruling  out,  and  went  on  to  a 
fully  100-percent  competitive  market,  there  would  be  a  different  situ- 
ation, but  I'm  trying  to  get  something  into  the  record  now,  assuming 
the  FCC  rules  are  going  to  stand  and  the  courts  were  going  to  OK 
them. 

How  can  we  best  live  within  the  four  industries  involved,  the  motion 
picture  producers  and  exhibitors,  the  pay-cable  and  CATV,  the  net- 
works, and  the  individual  television  stations  ? 

Mr.  Stern.  Mr.  Chumbris,  MCA,  on  its  part,  has  a  suggestion  as  to 
how  we  think,  facing  the  existence  of  the  FCC  rules,  there  might  be 
some  alleviation  of  the  problem. 

Some  of  my  associates  in  other  companies  aren't  of  the  same  opinion, 
but  at  least  this  is  our  opinion. 

Our  opinion  is  that  by  in  some  way  establishing  a  rule,  either  by 
legislation  or,  perhaps,  through  the  FCC,  that  exclusivity  is  barred 
by  either  the  networks  or  local  stations  against  pay-cable  or  by  pay- 
cable  against  local  stations  or  networks,  this  would  open  up  at  least 
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the  opportunity  during  the  3-  to  10-year  period,  to  make  available  to 
the  family-choice  cable  systems  the  ability  to  show  pictures  which  were 
then  being  shown,  or  at  least  were  then  under  contracts  to  television 
stations  or  television  networks. 

Mr.  Chumbris.  Yes,  but  as  Mr.  O'Leary  says,  you  are  one  of  the 
parties,  and  the  networks  are  the  other — and  the  question  is  this ;  you 
could  say,  on  some  pictures,  to  the  network,  "I'll  license  this  picture, 
but  I  won't  give  you  an  exclusivity." 

And  if  you  did  that,  then,  the  pay-cable  would  have  a  crack  at  it, 
wouldn't  it,  as  long  as  you  didn't  interfere  with  the  moviehouses 
showings  on  the  provisions  required  by  the  FCC  regulations  ? 

Mr.  Stern.  Well,  recognizing  the  disparity  between  the  amount  of 
money  that  pay-cable  could  or  would  be  able  to  pay  us  for  the 
use  of  the  picture,  and  that  which  the  networks  would  pay,  it's  not 
very  likely  that  we  are  going  to  say  to  the  networks,  "We're  not  going 
to  sell  you  the  picture  unless  you  give  us  the  right  to  put  it  on  pay- 
cable."  It's  not  very  likely. 

Mr.  Chumbris.  And  that's  a  practicality  of  the  marketplace. 

Mr.  Stern.  That's  a  practicality  of  the  marketplace. 

Mr.  Kttyper.  Mr.  Chumbris,  in  terms  of  exclusivity,  in  particular, 
we  disagree  with  that  recommendation. 

We  take  the  position  that  the  FCC  should  not  make  any  rulings  with 
respect  to  exclusivity,  nor  even  hold  hearings. 

Exclusivity  is  a  very  proper  and  important  part  of  the  market.  It 
is  something  that  we  need.  And  we  need  to  be  able  to  sell  to  various 
customers. 

The  sequential  release  or  distribution  of  the  motion  pictures,  the 
theaters,  pay-cable,  the  networks,  conventional  television,  is  very 
important  because  of  the  uniqueness  of  the  motion  picture. 

Its  value  changes  over  time  and  over  its  method  of  distribution. 

With  respect  to  family-choice  cable,  we  make  virtually  all  of  our 
motion  pictures  available  for  family  choice  use  for  a  period. 

Our  company  has  not  had  exclusivity  which  interferes  with  that. 
However,  we  would  maintain  that  we  need  the  right  to  maintain  our 
sequential  marketing  pattern  by  nolding  exclusivity. 

They  will  get  these  pictures,  subject  to  the  FCC  rules. 

We  agree,  of  course,  that  there  is  certainly  a  potential  for  abusing 
the  exclusive  rights,  and  that  there  are  existing  antitrust  rules  and, 
indeed,  some  court  cases  which  should  be  used  to  prevent  such  abuses, 
in  terms  of  predatory  exclusivity  or  trying  to  preclude  pay-cable,  or 
some  earlier  form  of  distribution. 

Mr.  Chumbris.  I  just  want  to  let  you  know  what  my  role  is. 

Now,  Mr.  O'Leary,  as  staff  director  and  chief,  counsel  of  this  sub- 
committee, is  asking  certain  questions,  and  he  may  have  a  particular 
objective. 

I'm  just  going  to  read  one  paragraph  of  my  opening  statement, 
because  I  don't  believe  most  of  you  were  here  yesterday  to  hear  what 
my  minority  Senators,  I  believe,  may  be  concerned  with  at  this  hear- 
ing. I  quote  from  the  statement  : 

"Because  of  these  multiprivate  parties  *  *  *"  meaning  motion 
picture  producers,  TV  networks,  pay-cable  television,  and  local  tele- 
vision stations,  four  different  industries — "The  Congress  and,  in  fact, 
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Government  should  be  even  more  diligent  to  ever  seek  out  all  of  the 
facts  and  to  try  even  harder  to  achieve  a  balance  and  an  equity  among 
them;  but,  as  always,  and  in  every  legislative  situation,  there  is  an 
even  greater  and  more  pervasive  interest ;  namely,  that  of  the  public 
interest." 

Congress  is  obligated  to  ever  consider  the  public  interest  and  to  sev- 
eral segments  thereof  in  reaching  a  conclusion. 

Senator  Hruska  has  always  repeated  these  sentiments  and,  in  my 
observation  has  applied  them  conscientiously  in  making  legislative 
judgment. 

Now,  what,  in  effect,  we  are  saying,  we  are  trying  to  see  if  we  can 
work  out  something  where  it  isn't  an  all  or  nothing  at  all  for  one  party, 
but  something  that  can  be  resolved  within  realities  at  the  market- 
place. 

And  if  it's  legislation  that  comes  out  of  this,  fine.  If  this  would  have 
to  be  handled  by  FCC,  fine. 

Go  ahead. 

Mr.  Begun.  Mr.  Chumbris,  Columbia,  as  does  Paramount,  believes 
that  exclusivity  is  important  and  that  it  is  reasonable  in  circumstances. 
Mr.  Levin  testified  yesterday  that  he  thought  that  exclusivity  was 
reasonable,  depending  on  the  particular  situation  on  a  picture-by-pic- 
ture basis. 

Mr.  Baruch,  I  believe,  yesterday  said  he  had  no  problem  with 
the  copyright  proprietor.  Being  able  to  exercise  his  judgment  to  come 
to  the  marketplace  on  a  basis  that  would  maximize  the  return  of  his 
dollar. 

I  believe  that  everyone  is  concerned — and  the  networks  assert  that 
they  have  the  potential  to  restrict  the  market. 

Now,  if  you  are  faced  with  getting  an  average  of  $800,000  per  picture, 
as  opposed  to  maybe  $10,000  to  $15,000,  that  you  are  getting  today 
from  selling  to  all  the  cable  systems,  there  is  substantial  room  for 
potential  abuse;  and,  unfortunately,  our  past  history  with  the  net- 
works has  shown  us  that  the  networks  have  abused  their  powers.  They 
have  done  it  in  terms  of  parallel  pricing,  and  they  done  it  in  terms  of 
unreasonable  options,  which  are  the  subject  of  existing  antitrust  suits 
that  several  of  these  companies  have  brought  against  the  networks. 

We  firmly  believe  that  exclusivity  should  not  be  abolished,  but  we 
do  believe  that  the  networks  bear  watching. 

Mr.  Kuyper.  Mr.  Chumbris,  if  I  can  go  back  to  your  statement,  we 
very  much  believe  that  rather  than  any  intervention  by  the  Govern- 
ment agencies  that  could  operate  between  these  four  industries.  I  be- 
lieve public  interest  is  best  served  by  maintaining  a  private,  free,  open, 
and  competitive  market. 

The  FCC  rules  are,  in  some  cases,  an  intrusion  into  that  market.  A 
ruling  to  abolish  exclusivity,  for  example,  would  be  a  further  intru- 
sion in  the  market. 

It  is  a  very  complicated  and  complex  market  where  people  set 
arbitrary  exclusivity.  Abolishing  exclusivity  rather  than  helping  pro- 
tect the  infant  familv-choiee  cable  industry,  may,  in  effect  harm  it. 

It  is  a  very  complicated  and  complex  market,  and  we  believe  by 
maintaining  the  free  market  and  not  allowing  any  of  the  more  power- 
ful participants  in  that  market  abuse  that  power,  is  the  proper  way 
to  help  any  of  the  parties. 
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Mr.  Chumbris.  Yes.  I  can  understand  your  philosophy  on  that. 

As  a  matter  of  fact,  Brookings  Institution  came  out  with  a  study, 
just  this  weekend,  in  which  they  are  commenting  on  it.  In  some  areas 
they  think  there  is  too  much  regulation  by  Government ;  in  other  areas, 
they  think  some  agencies  probably  aren't  regulating  enough. 

And  you  have  to  take  them  one  by  one,  rather  than  trying  to  do  it 
in  any  generalities. 

But  that's  another  different  subject — and  we  don't  want  to  get 
started  on  that,  because  there  are  bills  in  Congress  to  do  something 
with  the  ICC,  the  FCC,  the  CAB,  et  cetera. 

Mr.  Bleier.  Mr.  Chumbris,  with  regard  to  your  statement,  I  ad- 
mired it  yesterday  because  of  its  very  even-handed  attempt  to  provide 
equities  for  four  different  entities. 

My  comment  was  addressed  to  the  fact  that  I  think  your  statement 
is  premised  on  a  belief  that  we  are  dealing  with  one  pie  and  four 
children,  and  we  are  trying  to  divide  the  pie  equally  among  those  four 
children. 

If  there  is  any  message  that  we  can  get  across  to  you  today,  it  is 
that  we  have  a  huge  pie  baking  factory  back  there  that  is  largely  un- 
used. 

The  creative  resources  of  the  film  industry  have  been  totally  under- 
utilized. They  don't  bring  on  fuel  or  energy  shortages.  They  are  not 
inflationary  in  any  way ;  but  the  supply  of  film  product,  features  and 
movies,  and  television  is  infinite.  It  doesn't  even  force  the  prices  up, 
because  there  are  so  many  unemployed  people,  and  the  employment 
is  based  on  the  attractiveness  and  the  commercial  value  of  the  pictures 
and  not  the  hourly  wages. 

So  we  are  trying  to  achieve  this  equity.  We  ask  you  to  assist  us  in 
finding  as  open  a  market  as  can  be  found,  whether  it's  network  televi- 
sion or  broadcast  television,  whether  it's  pay-cable  or  theatrical. 

That,  I  believe  is  the  fair  purview  of  this  committee. 

And,  please,  just  keep  considering  that  limitless  capacity.  Pay-cable 
is  a  pump-priming  apparatus,  the  likes  of  which  I  haven't  seen  in  the 
25  years  I've  been  in  this  business. 

Mr.  Chumbris.  And  that's  the  purpose  of  an  opening  statement — 
so  that  you  gentlemen  can  come  here  and  say,  "Now,  look,  I  think 
we  can  go  along  with  you  for  this  part,  but  we  need  to  add  this." 

Thank  you,  gentlemen. 

Mr.  O'Leary.  Mr.  Bleier,  to  what  extent,  if  at  all,  is  the  fact  that 
you  are  negotiating  with  the  same  three  networks  over  series  program- 
ing a  factor  in  your  negotiations  over  feature  films. 

Mr.  Bleier.  Well,  Mr.  O'Leary,  when  you  have  only  three  customers, 
you  go  out  of  your  way  to  treat  them  as  nicely  as  you  can  at  all  times 
and  in  all  negotiations. 

While  each  and  every  movie  is  an  entity  of  its  own,  and  each  and 
every  movie  deal  is  an  entity  of  its  own,  and  each  and  every  series  deal 
is  an  entity  of  its  own,  you  are,  after  all,  one,  of  two,  or  three  people 
in  your  company,  and  they  are,  after  all,  one,  or  two,  or  three  people 
in  the  company. 

You  only  get  hardnosed  in  negotiations ;  or  go  to  the  well  so  often  for 
favors.  So  when  you  reach  a  negotiation,  you  do  feel — to  put  it  nicely — 
a  sense  of  responsibility  to  your  other  activities. 
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Mr.  O'Leart.  Mr.  Stern,  the  contracts  we  have  indicate  that  the  net- 
works do  not  require  exclusivity  against  airlines  in-flight  exhibition  or 
closed-circuit  hotel  exhibition. 

Yesterday  we  had  testimony  that  each  of  these  audiences  is  larger 
than  pay-cable. 

Is  that  because,  simply,  the  networks  see  pay-cable  as  a  potential 
competitor,  a  threat  ?  They  don't  see,  with  respect  to  airlines  exhibi- 
tion or  closed-circuit  hotel  exhibition,  that  those  markets  are  basically 
sort  of  limited? 

Mr.  Stern.  I  think  that  you  are  going  to  have  to  ask  the  networks 
that  question.  From  where  I  sit,  I  think  the  answer  is  that  they  see  it 
as  a  different  marketplace. 

I  think  that  Mr.  Weisberg's  comments  this  morning  about  an  attempt 
to  obtain  exclusivity  over  the  television  set  is  what  we  are  talking 
about,  and  they  don't  see  the  other  markets  as  markets  that  are  related 
directly  to  their  television  set. 

The  cassette  market  is  not  a  particularly  large  one,  as  you  know. 
There  are  very  few  television  cassette  players  on  the  market  at  the 
moment ;  so  that,  in  fact,  is  a  small  market,  in  the  sense  of  use  of  the 
television  set. 

Mr.  O'Leary.  Mr.  Begun,  the  materials  that  Mr.  Weisberg  supplied 
to  us  does  talk  about  pulling  a  few  of  the  films — you  mentioned  them 
a  little  bit  earlier.  He  points  to  a  few  of  them,  "California  Split,"  "For 
Pete's  Sake,"  "The  Last  Detail,"  and  others,  where  the  license  agree- 
ment with  the  networks  cut  into  pay-cable  playing  time. 

He  indicates,  for  example,  that  "California  Split"  and  "For  Pete's 
Sake,"  with  respect  to  those  two  films,  pay-cable  lost  25  and  24  months, 
respectively,  out  of  the  3-year  period. 

Understanding  that  there  are  many  reasons  you  might  want  to  pull 
film  back,  is  that  just  reflective  of  the  bargaining  power  between  you 
and 

Mr.  Begun.  Let's  first  make  a  distinction. 

He  was  not  talking  about  pictures  being  pulled.  He  talked  about  a 
potential  period  of  exploitation. 

Mr.  O'Leary.  That's  correct — I'm  sorry. 

Mr.  Begun.  What  happened,  in  terms  of  these  pictures,  is  that  they 
were  licensed  to  ABC  with  exclusivity  for  a  period  commencing  1- 
month  prior  to  the  availability  date. 

Now,  in  the  particular  instances  on  these  contracts,  some  of  the 
availability  dates  actually  were  for  March  of  1974 ;  however,  we  did 
have  a  discussion  with  ABC,  and  ABC  indicated  that  it  did  not  intend 
to  telecast  these  pictures  prior  to  September  of  1975. 

So  we  had  letter  agreements  from  them,  or  letters  stating  their 
intention  that  these  pictures  could  be  made  available  to  family-choice 
cable  through  July  31,  which  was  1  month,  here  again,  prior  to  avail- 
ability, and,  in  fact,  in  San  Diego,  "California  Split"  and  "For  Pete's 
Sake,"  was  licensed  in  April  of  1975. 

What  happened,  as  I  say,  in  each  of  these  cases,  they  were  made 
available  8  to  9  months  after  general  release.  The  period  for  which 
thev  were  available  varied  from  4  to  6  months. 

Now,  in  that  same  group  of  pictures  that  we  sold  to  ABC  there 
were  some  other  pictures. 
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There  was  "The  Way  We  Were,"  which  we  think  is  a  very,  very 
good  picture,  starring  Barbara  Streisand. 

There  was  another  picture,  called  "The  Golden  Voyage  of  Sinbad," 
that  was  a  very,  very  good  picture. 

In  those  cases,  the  pictures  were  fully  available  for  almost  the  full, 
then-existing  2-year  period. 

I  think  the  problem,  really,  here  is,  again,  the  potential.  If  you 
are  going  out  to  sell  a  picture,  and  you  want  to  make  the  income  that 
the  network  will  pay,  it's  the  power  of  the  network,  if  it  wants  to,  to 
insist  upon  what  may  be  unreasonable  exclusivity. 

These  pictures  are  really  not  available  to  pay-cable  for  the  full 
2-year  period,  in  any  event,  because  there  is  a  period  of  theatrical 
release  that  you  are  going  to  hold  back. 

There  is  no  question  that  you  are  working  in  an  artificial  time- 
frame— that  is,  you  can  have  pictures  that  are  not  under  network  con- 
tract and  because  of  the  release  patterns  are  either  not  going  to  be 
available  during  that  period  of  time,  or  will  be  availble  for  a  short 
period  of  time. 

Senator  Hart.  Excuse  me,  Mr.  Kuyper,  were  you  going  to  say 
something  ? 

Mr.  Kuyper.  I  was  just  going  to  point  out  that  although  there  has 
been  discussion  here  about  pulling  back  in  various  3-year  terms,  the 
FCC  rules  do  not  state  that  a  picture  must  be  made  available  for 
the  entire  3  years. 

Mr.  O'Leary.  Right. 

Mr.  Kuyper.  There  is  no  inherent  right  of  pay-cable  to  have  the 
picture  available  for  any  specific  amount  of  time,  nor  do  I  think  there 
is  anyone  who  believes  it  should  be  so  available. 

There  are  relicensed  film  to  pay-cable  for  various  lengths  of  time, 
depending  upon  the  period  of  time,  or  the  demand  for  the  film  on  pay- 
cable.  And  that  may  be  as  short  as  a  week  or  as  long  as  several  months. 

Mr.  O'Leary.  Mr.  Stern,  I  don't  want  to  beat  this  subject  to  death, 
but  siphoning  is  the  basis  upon  which  we  have  the  FCC  rules. 

I  think  we  should  at  least  get  your  reaction  and  the  reaction  of 
other  motion  picture  producers  as  to  whether  that  argument  makes 
any  sense. 

Mr.  Stern.  Siphoning  is  a  knee-jerk  word.  It  has  been  very  well 
used  by  the  network  people  in  order  to  create  an  atmosphere  of  fear 
about  what  will  happen  to  the  availability  of  product,  but  I  think  it 
has  been  absolutely  meaningless. 

As  has  been  pointed  out  by  Mr.  Bleier  and  Mr.  Valenti.  there  is  an 
unlimited  source  of  material  for  pay-cable,  for  cable,  for  theaters,  for 
network  television,  for  local  television  stations.     - 

And  all  that  has  to  happen  is  for  the  market  to  develop,  and  we 
will  produce  whatever  the  market  needs. 

Second,  there  is  no  indication  here  at  all,  as  of  the  history  or  even 
projecting  as  much  as  you  can,  that  the  people  who  produce  motion 
pictures  and  sell  them  are  going  to  refuse  to  make  a  product  available 
to  one  of  their  markets. 

What  we  see  is  a  development  of  the  market,  in  sequence.  First  the 
theater  sequence,  and  then  to  pay-cable,  then  to  network  television, 
then  to  local  television  stations,  in  that  sequence. 
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It  seems  that  the  public  will  not  be  denied  the  opportunity  of  seeing 
the  material.  There  may  be  a  delay,  but  our  experience  with  pay-cable, 
up  to  this  date,  is  that  there  is  virtually  no  delay. 

So  that  the  word  is  a  word  of  artistry,  but  not  a  word  which,  in  my 
view  at  least,  is  meaningful,  in  the  sense  that  we  just  used  it. 

Mr.  Phillips.  I  think  the  antisiphoning  rules  really  should  be  called 
anticompetitive  rules. 

We  sell  today  from  the  largest  theater  in  the  United  States  to  the 
smallest  theater  in  the  United  States. 

We  then  go  to  pay-cable,  and  we  will  sell  the  largest  system  and 
the  smallest  system,  and  we  sell  every  customer  that  we  possibly  can. 

We  will  not  refuse  to  sell  a  picture  to  the  networks.  They  are  impor- 
tant customers ;  and  every  picture  that  they  will  buy,  we  would  love  to 
sell  them.  We  will  sell  the  networks  and  we  will  sell  the  stations.  We 
are  in  the  business  of  selling. 

Senator  Hart.  You  say  that's  a  "knee-jerk"  word,  and  you  add  there 
will  never  be  a  day  when  the  networks  will  find  your  product  unavail- 
able ;  that  there  is  an  endless  reservoir  for  production ;  but  as  I  under- 
stood yesterday,  that  really  isn't  their  definition  of  siphoning — not 
that  they  fear  that  they  will  wind  up  without  movies. 

Isn't  their  approach  that  if  wonderful  movies  are  made  available  to 
family-choice  cable,  it  will  generate  so  many  subscribers  for  that  cable 
system,  that  we  will  wind  up  so  popular  that  the  advertising  revenues 
available  to  free  television  will  disappear.  The  grand  climax — the 
Super  Bowl — will  be  available  only  to  those  who  pay  on  that  family 
system. 

Now,  let's  get  to  that  kind  of  situation — that  is  what  I  think  Mr. 
O'Leary  was  inviting  you  to  respond  to. 

Mr.  Valenti.  Mr.  Chairman,  let  me  speak  to  that,  because  this  was 
the  subject  of  a  long  and  sometimes  dreary  examination  before  the 
FCC. 

I  think  we  have  to  put  the  numbers  in  perspective. 

What  we  said  before  the  FCC  is,  there  is  a  nonexistent  problem, 
insofar  as  siphoning  is  concerned.  There  are  some  70  million  television 
homes  in  the  United  States  today,  and  growing. 

There  are  approximately  180,000  subscribers  for  family-choice 
cable. 

Even  the  most  optimistic  forecast — you  can  pick  any  year  you 
want — holds  that  by  1985  anywhere  from  2  million  to  5  million  sub- 
scribers will  be  on  family-choice.  That  is  a  very  small  fraction  of 
television  homes,  I  suggest. 

What  I  said  to  FCC  on  behalf  of  our  companies  was  that  there  may 
be  a  problem  somewhere  in  the  distant  future,  but  one  can  not  make 
a  law  today  about  a  problem  that  doesn't  exist. 

If  in  1985  or  1990  there  are  multimillions  of  subscribers  to  pay-cable, 
then  you  have  the  remedy  of  a  law  or  regulation,  through  agency  or 
congressional  action,  to  rectify  the  abuse,  if  any,  but  the  abuse  doesn't 
exist  today,  Senator.  That  is  a  simple  fact. 

Now,  I  think  what  the  networks  are  worried  about  is  that  somewhere 
in  the  distant  future  there  could  be — underscore  "could  be" — a  prob- 
lem, but  in  the  foreseeable  future  we  don't  see  the  problem,  because 
the  numbers  deny  the  problem. 
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We  have  to  keep  that  in  mind.  There  is  certainly  no  problem  of 
siphoning  today. 

I  can't  imagine  any  of  our  companies,  eager  for  additional  revenues, 
denying  their  product  to  any  market. 

If  you  take  70  million  television  homes  in  1985,  and  say  you  had 
5  million  pay-cable  subscribers,  you  would  have  a  small  fraction; 
5  million  over  70,  5  over  70  is  a  small  percentage,  and  even  then  it  isn't 
a  problem,  Senator. 

What  Mr.  Stern  is  saying  is  that  it's  an  illusory  problem.  It  is  one 
that  may  present  itself  somewhere  in  the  future  but,  as  of  now,  and 
for  the  next  5  or  10  years,  there  is  no  problem. 

Mr.  Kuyper.  I  think  we  could  even  go  further  than  that,  just  taking 
a  look  at  the  basic  economic  structure  of  the  way  we  stretch  the  market 
for  films. 

If  you  look  at  it  in  terms  of  a  higher  form  to  a  lower  form,  and  start 
with  theaters,  a  picture  cannot  go  back  up  once  it  starts  down. 

For  example,  a  major  television  movie  is  not  shown  in  theaters.  It 
doesn't  work. 

Theaters  cannot  siphon  a  picture  from  network  television.  The 
picture  will  go  on  network  television. 

Network  television  cannot  siphon  a  picture  from  the  local  markets. 
It  will  eventually  go  out  there. 

A  higher  form,  if  you  will,  cannot  siphon  from  a  lower  form ;  and, 
in  this  case,  pay-cable  is  a  higher  form.  It  will  come  before  the  net- 
works. There  can  be  no  siphoning. 

Mr.  Valenti.  To  put  it  in  another  perspective,  Senator,  a  picture 
like  "The  Way  We  Were,"  or  "The  Godfather,"  or  some  of  the 
enormously  successful  pictures,  would  show  to  several  million  people 
in  theaters,  but  when  they  go  on  to  television  they  obtain  enormous 
ratings  on  television;  so,  obviously,  there  is  no  siphoning  problem 
there. 

You  are  dealing  in  essentially  a  minuscule  number  of  so-called 
family-choice  subscribers.  If  there  are  no  problems  in  the  theaters,  how 
on  earth  could  there  be  a  problem  if  you  have  an  additional  1  million 
people,  say,  in  5  or  10  years  from  now,  that  you'll  see  in  numerous 
locations.  The  problem  doesn't  exist  anymore. 

Mr.  Bleier.  Mr.  Chairman,  in  regard  to  your  question,  may  I  also 
ask  you  to  keep  definitions  in  mind. 

We  are  representing  motion  picture  producers ;  and  the  situation  of 
a  motion  picture  once  produced  and  existing  on  film  is  far  different 
than  a  Super  Bow],  which  is  on  for  3  hours,  and  disappears  forever. 

I  don't  intend  to  talk  for  any  of  the  sports  people  but  I  do  wish 
to  keep  considerations  of  sports  quite  separate  from  considerations  of 
motion  pictures. 

The  second  point  that  you  touched  on,  this  development  of  the  new 
technology,  the  technology  that  was  described  yesterday,  provides  an 
infinite  number  of  communication  channels  in  your  home,  as  opposed 
to  the  channel  scarcities  predicated  in  the  Communications  Act  and 
the  allocations  over  the  air.  But  you  have  also  got  to  keep  in  context 
other  definitions  of  siphoning. 

Nobody  complains,  nor  should  they,  really,  when  a  network,  in  its 
own  prerogative,  cancels  a  program,  and,  therefore,  siphons  from  the 
audience,  from  many  people  in  that  audience,  a  favorite  program. 
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They  have  the  right  to  cancel  it  if  it  fails  to  meet  their  minimum 
audience  requirements,  but  they  have,  in  effect,  siphoned  ;^  and  they 
have,  in  effect,  siphoned  movies,  by  cutting  back  their  movie  nights. 

All  we  say  is  that  there  should  be  no  restrictions  on  the  construction 
of  these  new  cable  markets. 

Mr.  Phillips.  Senator,  may  I  add  to  what  Mr.  Bleier  said. 

You  have  to  consider  sports  very  differently  from  motion  pictures. 

A  sporting  event  has  a  certain  time  limit.  Today's  game  is  news 
tomorrow,  but  no  one  wants  to  really  see  the  full  game  tomorrow. 

A  motion  picture  is  timeless;  it  will  be  seen  today,  it  will  be  seen 
next  week  or  the  week  after,  or  next  year.  If  it's  a  good  film,  it  lives 
on  and  on;  and,  therefore,  the  rules  must  be  considered  quite 
differently. 

Mr.  O'Leary.  I  have  just  one  last  question — and  will  direct  it  to 
Mr.  Phillips. 

Obviously,  there  are  a  lot  of  people  who  believe  that  there  should 
be  no  FCC  rules  at  all  with  respect  to  future  films. 

As  long  as  we  have  the  FCC  rule,  isn't  it  reasonable  to  say,  "All 
right,  we've  got  the  rule,  but  that  means  we  have  to  track  the  rule,  no 
exclusivity  beyond  the  rule,  no  exclusivity  for  the  first  3  years,"  and 
if  you  license  to  show  a  film  which  is  3  years  old,  between  3  and  7,  no 
exclusivity  against  pay-cable  for  the  time  that  it's  available  to  the  net- 
work or  the  broadcaster? 

Given  the  fact  that  we've  got  the  rule,  doesn't  that  seem  like  a  fair 
approach  to  the  situation  ? 

Mr.  Phillips.  What  worries  me  about  the  rules  is  with  respect  to  the 
films  that  we  do  not  sell  to  networks.  And  Mr.  Bleier  made  clear  earlier 
that  this  market  network  is  shrinking  for  us,  and  there  may  come  a  day 
when  we  will  have  many  good  films  that  the  networks  won't  buy.  They 
would  prefer,  perhaps,  the  movie  they  make  themselves,  "Movies  of  the 
Week,"  and  that  type. 

We  have  these  films.  Should  they  be  barred  from  the  public,  just 
because  a  period  was  defined,  3  years,  or  should  they  be  able  to  be  sold 
to  family-choice  cable?  Whatever  new  system  comes  into  existence, 
should  be  able  to  show  them. 

Mr.  O'Leary.  Well,  I  understand,  but  apart  from  the  rule,  whether 
the  rule  is  wise  or  unwise,  as  long  as  we  have  it,  doesn't  it  seem  unfair 
to  have  exclusivity  on  top  of  the  rule  ? 

Mr.  Phillips.  I  think  the  question  of  exclusivity  is  that  it  has  to  be 
reasonable ;  and  I  do  think  that  what  is  reasonable  should  be  specified. 
There  should  be  a  guideline  as  to  what  is  reasonable  exclusivity  for  the 
networks  over  pay-cable. 

Mr.  O'Leary.  Does  anybody  else  have  a  reaction  ? 

That's  my  last  question. 

Mr.  Ktjyper.  I  think  we  made  our  position  on  this  clear  before — we 
dieaeree  with  that  view. 

Mr.  Chttmbris.  T  have  no  further  questions,  Mr.  Chairman. 

Senator  Hart.  Mr.  Pecore  ? 

Mr.  Pecore.  Gentlemen,  I  have  somewhat  of  a  general  question  here, 
that  arises  on  the  basis  of  testimonv  given  yesterday.  It  pertains  to  the 
FCC  rules,  having  to  do  with  the  showing  of  films  over  10  years  old. 

I  believe  the  catch  there  is  that  they  may  be  shown,  apparently,  in  a 
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3-month  situation,  providing  they  had  not  been  shown  within  3  months 
prior  to  the  proposed  exhibition  date  on  paid  cable. 

Now,  the  testimony  yesterday  pointed  to  a  problem  of  an  immense 
amount  of  bookkeeping,  an  immense  amount  of  scene  watching,  or,  per- 
haps, differently  stated,  the  problem  of  who  is  going  to  police  this  3- 
month  prior  showing  business. 

Do  any  of  you  have  any  estimates  on  that  ?  Is  the  policing  problem 
there  a  problem  that  someone  has  to  yell  for  the  cops  if  he  thinks  he  has 
been  abused,  or  is  it  the  problem  that  the  bookkeepers  set  up  immense 
empires,  or  is  it  a  problem  that  you  people  have  to  face  in  terms  of 
policing  this  3-month  rule,  more  or  less  ? 

Mr.  Stern.  The  administrative  burdens  of  filing  the  3-year  rule  will, 
of  course,  be  on  the  distributor,  because  the  distributor  will  have  the 
problem  of  knowing  whether  or  not  he  has  got  a  film  available,  in  order 
to  try  to  sell  it. 

The  fact  that  there  are  these  administrative  problems,  is  one  of  the 
reasons  that  my  company  reached  the  conclusion  that  the  only  way  to 
handle  the  situation  is  to  bar  the  exclusivity,  because  if  the  right  to 
show  the  film  depended  on  a  specific  date,  the  problem  of  giving  notice 
of  those  dates  becomes  so  insuperable  that  you  are  likely  to  stay  out  of 
the  market. 

Mr.  Pecorb.  Thank  you. 

Any  other  comments  on  that  ? 

Mr.  Phillips.  I  think  the  3-year  rule  is  very  impractical.  We  will  not 
really  be  able  to  sell  Home  Box  Office  films  which  are  older  than 
10  years,  because  of  that  3-year  provision. 

We  would  have  to  check  every  contract  in  the  United  States,  to  see; 
if  some  station  has  exclusivity  with  that  film  in  a  certain  market. 

So  you  couldn't  go  to  a  network.  You  could  only,  possibly,  go  to  a 
local  system ;  and,  then,  it  would  be  very  difficult. 

Mr.  Pecore.  Thank  you. 

Mr.  Hellerman.  Mr.  Bleier,  in  your  discussion  of  network  negotia- 
tions for  films,  you  stated  that  the  price  is  the  most  important  element. 

In  one  of  your  recent  contract  negotiations  with  the  networks — I 
believe  it  may  have  been  CBS — didn't  vou  walk  in  «ayin*r  thnt  vou 
wanted  to  retain  the  right  to  sell  the  film  to  pay-cable,  you  did  not 
want  to  give  exclusivity,  but  that  when  the  deal  was  finally  concluded, 
exclusivity  was  included  ? 

Mr.  Bleier.  That's  right.  It  tracked  the  then  FCC  rule,  however. 
And  that  was  the  deal  I  referred  to  which  has  since  been  modified  to 
track  one  aspect  of  the  new  rule,  but  onlv  one  aspect. 

Mr.  Hellerman.  Mr.  Phillips,  would  you  care  to  characterize  the 
importance  of  an  exclusivity  provision  in  a  motion  picture  contract  ? 

Mr.  Phillips.  Normally,  exclusivity  is  an  important  concept.  It's  a 
firm  concept  of  copyright. 

When  you  buy  a  book  you  get  the  exclusive  right  to  sell  that  book  or 
the,  exclusive  nVht  to  make  a  picture  based  upon  that  book,  and  you 
have  the  exclusive  right  to  show  that  motion  picture  where  you  want  it. 

As  a  rule,  when  you  sell  the  networks — and  I  don't  deal  with  the  net- 
works directly — the  question  has  come  up,  should  the  networks  get 
exclusivity  over  pay-cable,  and  for  what  period  of  time  ? 
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Hearing  some  of  the  comments  today,  I  do  think  guidelines  should  be 
provided  as  to  what  is  reasonable  exclusivity  for  networks,  at  this  time, 
over  the  infant  pay-cable  industry,  which  we  are  trying  to  help. 

If  both  were  powerful  and  equal,  there  perhaps  would  not  be  any 
need  for  any  such  guidelines,  but  today,  I  think  there  is  need  for  some 
type  of  .truideline. 

Mr.  Hellerman.  Are  you  suggesting  that  the  FCC's  3-10  rule  may 
be  a  aruideline,  and  that  perhaps  there  should  be  no  exclusivity  during 
the  first  3  years  ? 

Mr.  Phillips.  No,  I  do  not  think  that  is  a  proper  guideline. 

Mr.  Hellerman.  Mr.  Chairman,  I  have  no  further  questions. 

Senator  Hart.  We  have  held  you  for  a  long  time,  and  we  are  very 
grateful  for  the  information  you  have  added  to  this  record. 

Mr.  Valenti.  Thank  you,  Mr.  Chairman. 

Senator  Hart.  Because  of  schedule  problems  later  in  the  afternoon, 
T  would  ask  that  we  continue  the  hearing  through  lunch,  until  all 
scheduled  witnesses  have  testified,  but  for  peace,  comfort  and  tran- 
quility, let  me  suggest  a  short  recess. 

TWhereupon,  a  short  recess  was  taken.] 

Senator  Hart.  The  committee  will  be  in  order. 

Our  next  witness  is  Mr.  Dennis  B.  McAlpine  of  Tucker,  Anthony 
&  R.  L.  Day. 

Mr.  McAlpine,  you  may  go  ahead. 

STATEMENT  OF  DENNIS  B'.  McALPINE,  SECURITIES  ANALYST, 
TUCKER,  ANTHONY  &  R.  L.  DAY 

Mr.  McAlpine.  Thank  you,  Mr.  Chairman. 

My  name  is  Dennis  McAlpine.  I  am  a  securities  analyst  with  Tucker, 
Anthony  &  R.  L.  Day,  which  is  a  New  York  investment  brokerage 
firm. 

I  am  responsible  for  assessing  the  investment  outlook  of  the  CATV 
and  Broadcasting  industries.  In  addition,  I  have  also  assisted  in  the 
raising  of  both  equity  and  debt  capital  for  CATV  and  broadcasting 
companies. 

I  would  like  to  comment  today  on  two  areas:  the  current  state  of 
the  CATV  industry,  particularly  relative  to  the  broadcast  industry, 
and  the  possible  impact  of  pay-TV  on  both  the  CATV  industry  and 
the  broadcasting  industry. 

Obviously,  the  CATV  industry  is  much  smaller  than  the  more 
established  television  broadcasting  industry.  Its  total  revenues  are 
around  $700  million,  while  in  1973,  the  broadcasting  industry  had 
$7.5  billion  in  revenue. 

It  is  interesting  to  note  that  the  nine  largest  publicly  held  CATV 
companies  had  total  revenues  that  were  less  than  10  percent  of  the 
revenues  generated  by  the  eight  largest  broadcasting  companies. 

In  fact,  these  nine  CATV  companies  had  total  revenues  only  slightly 
larger  than  the  net  income  of  the  broadcasters.  As  to  the  CATV 
companies'  income,  it  was  virtually  nonexistent. 

Yet,  despite  the  obvious  difference  in  size  of  these  companies,  the 
long-term  debt  of  the  CATV  companies  was  almost  as  much  as  that 
of  the  much  larger  broadcasting  industry. 
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A  major  obstacle  to  raising  capital  for  the  CATV  companies  has 
been  their  relatively  low  return  on  investment.  This  has  been  partic- 
ularly true  in  the  larger  markets  where  carriage  of  just  on-the-air 
television  services  has  not  had  enough  appeal  to  attract  sufficient 
subscribers  to  make  CATV  viable. 

The  initial  results  of  pay-TV  indicate  that  this  service  may  be 
of  some  help  in  improving  the  CATV  operator's  return  on  investment. 

This  help  from  pay-TV  will  come  in  two  ways:  (1)  increasing  the 
revenues  derived  per  subscriber;  and  (2)  attracting  viewers  who 
would  not  become  subscribers  if  only  the  basic  CATV  service  were 
available. 

.Since  the  incremental  investment  required  for  pay-TV  is  relatively 
small,  this  service  can  signincantly  improve  the  overall  return  on 
investment  of  the  CATV  system.  * 

In  my  written  testimony,  I  cited  a  hypothetical  CATV  system, 
which  with  t>0  percent  saturation  and  witnout  pay-television  would 
have  a  return  on  equity  of  only  2.9  percent. 

With  pay-Tv  penetration  orwO  percent,  the  return  on  equity  in- 
creased to  9.2  percent.  If,  in  addition,  pay-TV  attracted  20  percent 
more  of  the  homes  in  that  cable  system  that  would  not  otherwise  have 
become  basic  CATV  service  subscnuers,  the  return  on  equity  would 
increase  to  18.5  percent. 

Although  this  is  a  hypothetical  example,  I  believe  that  it  does  point 
out  the  impact  that  pay-TV  might  have  on  the  cable  television  industry 
and,  of  course,  tneir  return  on  investment. 

In  order  for  the  CATV  industry  to  attract  the  investment  capital 
that  will  be  needed  to  sustain  the  growth  of  the  industry  and  to  bring 
CATV  to  the  larger  markets,  this  improvement  in  return  on  capital 
must  be  achieved. 

However,  pay-television  will  not  be  successful  unless  it  is  allowed  to 
offer  the  viewer  the  best  product  available. 

The  impact  of  CATV /pay-TV  may  be  felt  by  the  broadcaster  in 
two  areas. 

One,  a  fragmentation  of  the  television  audience  could  mean  less 
viewers  delivered  to  the  advertiser  and  two,  the  loss  of  programing 
to  pay-TV  due  to  that  industry's  ability  to  outbid  the  broadcasters  for 
the  product. 

There  are  now  some  9  million  CATV  households  out  of  a  total  of 
70  million  households  which  results  in  cable  penetration  of  about  15 
percent. 

If  a  combination  of  CATV  and  pay-TV  result  in  the  loss  of  5 
share  points  for  a  network,  revenues  might  decline  by  one-half  of  1 
percentage  point. 

This  assumes,  of  course,  that  this  modest  decline  in  viewing  audience 
is  not  more  than  offset  by  higher  prices  per  viewer  being  paid  by  the 
advertiser. 

At  the  individual  station  level,  CATV/pay-TV  might  pose  a  prob- 
lem, but  probably  only  in  cases  where  a,  station  has  an  abnormally  large 
market  share. 

This  is  normally  the  case  when  that  station  has  a  technical  advantage, 
for  example,  being  the  only  VHF  station  competing  with  two  UHF 
affiliates  in  that  market. 
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As  far  as  the  loss  of  programing  to  pay-television,  I  don't  see  much 
cause  for  alarm.  It  is  unlikely  that  pay-TV  would  ever  create  series 
programing  with  the  popularity  of  an  "All  in  the  Family,"  since  few 
viewers  would  be  willing  to  pay  to  sample  a  series  such  as  that  that 
could  be  offered  by  pay  television  when  they  could  see  comparable 
series  for  free  from  the  "over-the-air"  stations. 

As  far  as  movies  go,  I  would  expect  that  pay-TV  will  become  sim- 
ply an  intermediate  step  for  a  film  in  its  current  path  from  genera] 
theatrical  release  to  network  showing. 

The  number  of  viewers  who  would  see  a  movie  on  pay-TV  would  be 
small,  relative  to  the  total  television  audience.  As  has  been  pointed  out 
earlier,  if  1  million  people  watched  a  movie  on  pay-television,  that 
would  still  leave  some  69  million  people  who  had  not  seen  it  before. 

Even  those  who  have  seen  the  movie  on  pay-television  might  see  it 
again  on  over-the-air  TV,  much  as  they  watch  reruns  in  the  later  half  of 
the  year. 

This  assumes  that  movies  will  continue  to  be  a  major  source  of  pro- 
graming for  the  networks.  Certainly  the  recently  announced  schedule 
for  the  1975-76  season  shows  a  trend  away  from  movies. 

From  a  network's  viewpoint,  series  programing  should  be  more 
important  than  movies,  since  series  would  offer  a  viewer  loyalty  which 
is  absent  from  movies. 

There  is  room  for  a  potential  problem  for  pay-TV  in  outbidding 
over-the-air  television  for  special  sporting  events  such  as  the  World 
Series,  but  the  existing  rules  certainly  would  prevent  that. 

However,  pay-television  could  act  as  a  supplement  to  over-the-air 
TV  in  carrying  regular  season  games  of  the  sport. 

In  most  sports,  for  example,  baseball  and  basketball,  over-the-air 
TV  does  not  carry  all  the  teams  regular  season  games,  since  the  audi- 
ence would  not  be  large  enough  to  attract  enough  advertising. 

Perhaps,  though,  there  is  a  sufficient  audience  of  hardcore  sports 
fans  who  are  willing  to  pay  to  see  those  regular  season  nonbroadcast 
games  and  to  make  this  viable  on  pay -television. 

There  is  an  interesting  comparison  that  can  be  made  between  the 
pay-TV/cable-TV  industry  and  the  broadcasting  industry. 

The  cable/pay  industry  requires  large  amounts  of  capital  while 
broadcasting  generates  large  amounts  of  capital. 

In  fact,  many  of  the  profit  problems  that  the  broadcasters  have  had 
in  the  past  have  originated  from  their  diversification  attempts  in  such 
areas  as  baseball  teams,  movies,  scenic  attractions,  publishing,  et  cetera. 

The  broadcasters  also  have  a  much  greater  knowledge  of  programing 
and  access  to  new  programing  than  most  of  the  cable  operators  do. 

Perhaps  it  would  not  be  such  a  bad  idea  to  allow  the  networks  to 
participate  and  invest  in  cable  and  pay-television.  Then  at  least  if  the 
worst  the  broadcasters  say  might  happen,  does  happen,  they  would  not 
be  left  out  in  the  cold,  and  certainly  the  cable  television  industry  could 
use  an  "angel"  of  this  sort  of  magnitude. 

In  summary,  I  feel  that  the  CATV  industry  must  improve  its  re- 
turn on  investment  in  order  to  obtain  the  additional  capital  needed  for 
the  construction  of  cable  TV  systems. 

Pay-TV  may  be  one  way  that  this  return  could  be  improved  and  at 
this  point  it  appears  that  there  will  be  little,  if  any,  negative  impact 
on  the  broadcast  industry. 
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Thank  you. 

Senator  Hart.  Thank  you. 

One  of  the  witnesses  yesterday,  Mr.  Bubin  of  Optical  Systems,  de- 
scribed his  difficulty  in  obtaining  bank  financing,  as  I  recall  it,  because 
of  his  difficulty  in  getting  films  to  show  on  his  system. 

He  said  that  the  equity  market  simply  was  not  available  as  a  source 
of  funds  and  as  I  understand  your  prepared  statement,  you  confirm 
his  testimony  ? 

Mr.  Mc Alpine.  For  the  most  part,  the  equity  market,  particularly 
for  the  smaller  CATV  companies,  is  nonexistent.  As  far  as  the  larger 
cable  companies  go,  though,  it  is  considerably  better  today  than  it 
was  8  or  9  months  ago. 

However,  at  the  prices  that  most  of  the  cable  companies  now  sell  for, 
it  really  wouldn't  be  beneficial  to  sell  equity. 

The  debt  market  is  also  extremely  tight.  The  interest  rates  are  still 
quite  high,  and  in  many  cases  it  is  simply  impossible  to  raise  addi- 
tional debt  financing  or  refinancing. 

We  at  Tucker  Anthony  had  one  case  in  point  where  it  appeared  that 
pay-television,  under  certain  assumptions,  would  make  a  system  in  a 
large  market  viable. 

The  long-term  lenders  that  we  took  this  project  to  felt  that  that  was 
too  much  of  a  risk  to  take  at  this  point,  and  frankly,  from  their  view- 
point, I  can't  disagree  with  them. 

This  is  one  of  the  reasons  why  the  more  experience  we  can  have  with 
pay-TV,  the  better  it  will  be. 

The  company  you  mentioned,  Optical  Systems,  is  a  different  breed 
of  animal.  It  is  not  a  leading  cable  television  company,  and  would  be 
considered  a  very  small  semielectronic.  semientertainment  company. 
Yes,  they  would  have  a  great  deal  of  difficulty  in  the  raising  of  any 
equity  funding. 

Senator  Hart.  Mr.  O'Leary  or  Mr.  Hellerman  ? 

Mr.  Hellerman.  Mr.  McAlpine,  is  it  a  fair  conclusion  from  your 
testimony  that  you  would  not  recommend  that  investors  get  out  of 
network  securities  due  to  the  possible  impact  of  pay-cable? 

In  other  words,  is  it  your  position  that  the  impact  of  pay-cable  on 
the  networks  conventional  television  will  be  minimal  for  many  years 
to  come  ? 

Mr.  McAlpine.  I  don't  think  there's  much  question  on  that.  There 
may  be  some  delay,  in  the  worst  case,  in  a  movie  getting  to  television, 
but,  for  the  most  part,  the  networks  seem  to  be  turning  away  from 
movies  and  toward  series,  which  do  have  audience  loyalty. 

Certainly  television  is  the  only  way  now  for  an  advertiser  to  reach 
a  large  mass  audience  with  the  combination  of  sight,  sound,  color, 
and  motion  that  television  can  offer. 

For  that  reason,  no,  I  would  not  be  afraid  at  all  of  pay-television 
reducing  the  value  of  equities  in  the  networks,  or  for  that  matter,  of 
the  group  broadcasters. 

Mr.  Hellerman.  Thank  you.  I  have  no  further  questions. 

Senator  Hart.  Well,  that  was  shorter  than  I'm  sure  you  bargained 
for.  Thank  you  very  much. 

[The  prepared  statement  of  Mr.  McAlpine  follows.  Testimony  re- 
sumes on  p.  137.] 
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Prepared  Statement  of  Dennis  B.  Mc Alpine 
Tucker,  Anthony  and  R.  L.  Day 

In  the  following  pages  i  would  like  to  discuss  three  main 

1.  The  current  state  of  the  CATV  industry,  both 
on  an  absolute  basis  and  relative  to  the 
broadcasting  industry; 

2.  The  reasons  why  Pay-TV  are  important  to 
the  CATV  industry  and; 

3.  The  impact  that  Pay-TV  will  have  on  the 
broadcasters . 

The  vagaries  and  idosyncrasies  of  the  stock  market  are 
legend  and  the  CATV  and  broadcasting  stocks  are  no  exception.   To 
monitor  the  price  movements  of  these  two  industries,  I  have  compiled 
a  price  index  for  each  industry  which  measures  the  percentage  price 
changes  for  a  base  price  for  seven  major  CATV  and  six  major  broadcast 
stocks.   The  base  period  was  established  as  a  nine  week  average 
compiled  at  the  end  of  1969  and  the  beginning  of  1970.   These  base 
index  prices  were  then  given  a  value  of  100.   The  following  chart 
shows  how  the  two  indexes  have  moved  during  the  five  years  1970-1974. 
Included  as  a  reference  is  the  Standard  and  Poor's  4  25  Industrial 
average,  a  well  known,  broad-based,  indicator  of  general  stock  market 
performance. 

Aa  Chart  1  indicates,  both  the  CATV  and  broadcast  stocks 
have  been  more  volatile  than  the  general  market.   Unfortunately,  most 
of  the  time  the  CATV  stocks  have  tended  to  fall  more  rapidly  than  the 
general  market  with  somewhat  limited  upward  moves. 

At  the  beginning  of  May,  not  one  of  the  seven  CATV  stocks 
included  in  our  Index  was  selling  for  a  higher  price  than  it  was  in 
the  base  period.   The  CATV  Index  as  a  whole  was  at  37.59  which  means 
that,  on  average,  the  seven  CATV  stocks  were  selling  at  only  37%  of 
the  prices  they  were  at  in  early  1970.   By  contrast,  of  the  six 
broadcasting  stocks  in  the  Broadcast  Index,  half  were  selling  at 
higher  prices  than  the  base  period  and  the  Index  inself  was  at  93.42. 
The  Standard  &  Poor's  425  Industrials  were  selling  at  approximately 
the  same  price  as  in  the  base  time  period. 

Let  us  now  turn  to  the  financial  status  of  the  CATV  industry 
and  put  the  CATV  companies  in  their  proper  prospective.   The  following 
chart  shows  several  financial  statistics  for  the  nine  leading  publicly- 
held  CATV  companies.   These  nine  companies  serve  approximately  3  1/2 
million  subscribers,  or  about  40%  of  the  total  CATV  subscribers  in  the 
country.   The  revenues,  net  income  and  long  term  debt  amounts  are 
generally  those  for  the  latest  twelve  month  period.   The  market  value 
is  the  price  of  the  stock  (as  of  May  6,  1975)  multiplied  by  the  number 
of  shares  outstanding.   The  return  on  equity  is  based  on  the  number 
released  in  each  company's  latest  annual  report.   For  those  four 
companies  that  lost  money  in  the  last  twelve  months,  no  calculation 
is  possible.   Further  details  on  these  companies  is  shown  in  Appendix  A. 
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CHART   1 
RELATIVE  PRICE  CHANGES 
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TABLE  1 


REV 
(MM) 


NI 
(MM) 


CATV 

American  TV  &  Comm. 

$  31. 

.9 

$  1.9 

Cablecom  General 

12, 

.8 

1.4 

Comm.  Properties 

13, 

,6 

(  0.6) 

Cox  Cable 

24, 

.6 

2.2 

Tele-Comm. 

34, 

.2 

(17.3) 

Teleprompter 

86. 

.8 

(  7.3) 

UA-Columbia  Cable 

14, 

.7 

1.2 

United  Cable  TV 

11, 

.2 

(  l.D 

Viacom 

37, 

.5 

2.8 

Market 

Lg/Term 

Value 

Debt 

(MM) 

(MM) 

ROE 

$  48 

$  63 

5.2 

13 

21 

9.7 

10 

51 

- 

50 

31 

12.5 

14 

128 

- 

104 

164 

- 

18 

18 

6.8 

5 

32 

- 

30 

39 

10.3 

$267.3 


(16.8) 


$292 


$547 


These  nine  companies  have  a  combined  total  revenue  of  $267 
million.   In  most  cases  these  revenues  are  not  solely  from  CATV 
operations  but  include  other  activities  such  as  movie  theaters  (Cablecom- 
General;  television  program  distribution  (Tele-Communications  and 
Viacom)  ;  Muzak  (Teleprompter)  ,-  terrestrial  microwave  systems  (most  of 
the  companies);  etc.   From  a  different  angle,  if  we  assume  that  there 
are  9  million  subscribers,  each  paying  $6.50  per  month,  then  the  entire 
industry  is  generating  approximately  $700  million  in  revenues. 

The  nine  companies  listed  in  Table  1  had  a  combined  net  loss 
of  $16.8  million.   Excluding  the  four  companies  that  lost  money,  the 
other  five  companies  had  a  total  net  income  of  $9.5  million  with  revenues 
of  $121. 5  million  . 

These  same  companies  had  a  combined  debt  burden  of  about  $547 
million,  or  about  twice  their  revenues.   At  an  interest  rate  of  10%, 
these  companies  would  pay  interest  costs  of  $55  million,  or  approximately 
one-fifth  of  their  revenues.   The  five  companies  that  made  money  had 
returns  on  equity  ranging  from  5.2%  to  12.5%.   The  stock  market  placed 
a  total  value  on  the  equity  of  these  companies  of  slightly  less  than 
$300  mxllion. 
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TABLE  2 

Market 

Lg/Term 

REV 

NI 

Value 

Debt 

(MM) 

(MM) 

(MM) 

(MM) 

ROE 

Broadcasters 

ABC 

$1006.9 

$  47.0 

$  337 

$106 

15.0 

CBS 

148.4 

22.8 

316 

103 

19.1 

Capital  Cities 

1780.9 

111.8 

1384 

76 

13.4 

Combined  Communications 

124.5 

6.2 

73 

97 

9.5 

Cox  BC 

103.9 

12.9 

116 

36 

13.9 

Metromedia 

206.4 

8.5 

79 

66 

6.1 

Storer  BC 

104.4 

9.5 

84 

62 

9.8 

Taft  BC 

88.7 

11.7 

95 

28 

12.3 

$3564.1   $230.4   $2484 


$573 


Obviously,  there  is  little  doubt  about  the  relative  size  and 
financial  resources  of  these  two  industries.   It  is  also  clear  that 
these  CATV  companies  have  already  made  full  use  of  debt  leverage  in 
establishing  their  operations.   This  leaves  these  companies  without  much 
room  for  adding  additional  debt,  unless  they  substantially  improve  their 
rate  of  return.   The  stock  market  values  for  these  companies  indicates 
that  the  public  equity  markets  do  not  present  a  particularly  viable 
alternative  for  raising  capital. 

Thus,  it  is  clear  that  to  raise  capital  for  continued  expansion, 
the  majority  of  these  CATV  companies  must  improve  their  profitability 
and  their  return  on  investment.   Pay-TV  may  be  one  service  that  CATV 
can  offer  which  might  provide  this  improvement. 

Pay-TV  may  help  improve  the  results  of  a  CATV  system  in  two 
ways:  (1)  adding  incremental  revenues  from  Pay- TV  subscriber  fees  with 
a  minimal  incremental  investment,  (2)  attracting  new  subscribers  who 
would  not  otherwise  have  signed  up  for  the  basic  service  but  would 
become  subscribers  in  order  to  receive  the  Pay-TV  programming.   For 
example,  in  its  1974  annual  report,  Teleprompter  stated  that  in 
Los  Angeles  after  one  year  of  pay  cable  service,  their  cable  subscribers 
had  increased  17%  in  those  areas  where  Pay-TV  was  being  offered. 
Probably  not  all  of  that  increase  was  due  to  the  offering  of  Pay-TV 
but  certainly  it  was  a  major  factor. 

To  see  the  potential  impact  of  Pay-TV  on  a  CATV  system  let 
us  consider  the  following  hypothetical  example.   A  city  has  15,000  homes, 
all  passed  by  cable,  representing  a  total  investment  of  $1,500,000,  or 
$100  per  home  passed.   The  system  was  financed  with  $500,000  of  equity 
and  $1,000,000  of  debt  at  an  interest  rate  of  10%  per  year.   The  average 
monthly  subscriber  fee  is  $6.50.   For  simplicity  sake,  we  will  assume 
that  operating  profits  are  a  constant  40%  of  revenues  although  this 
percentage  would  actually  be  lower  for   low  saturation  levels  and  qreater 
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than  40%  for  high  penetration  rates.   With  these  assumptions,  each 
CATV  subscriber  would  generate  $78  per  year  of  revenues  and  $31  per 
year  in  operating  income.   To  obtain  pre-tax  profitper  subscriber,  we 
must  still  subtract  a  prorata  share  of  the  depreciation  and  interest 
expense.   Since,  in  our  example,  the  total  depreciation  per  year 
($150,000  -  assuming  ten  year ^straight  line  write-off)  and  interest 
expense  ($100,000)  are  fixed,  the  more  subscribers  there  are,  the 
lower  these  costs  will  be  on  a  per  subscriber  basis.   These  items  are 
detailed  in  Appendix  B.   With  these  assumptions,  pre-tax  profit  per 
year  will  range  from  a  $24.52  deficit  per  subscriber  at  30%  saturation 
to  a  $7.19  profit  per  subscriber  at  70%  saturation.   This  profit 
trend  is  shown  graphically  in  Chart  2. 

Let  us  now  add  Pay-TV  to  our  basic  system.   We  will  assume 
an  incremental  cost  to  the  CATV  operator  of  $15  per  subscriber  and  a 
life  for  the  equipment  of  five  years-   Under  the  same  financing 
assumptions  as  before,  annual  depreciation  and  interest  charges  per 
subscriber  will  be  $3.50.   We  will  assume  that  the  subscription  fee 
is  $8  per  month,  ($96  per  year)  on  which  the  CATV  system  owner  derives 
$2.50  per  month  ($30  per  year)  in  operating  income.   Thus,  each  Pay-TV 
subscriber  will  produce  pre-tax  profits  of  $26.50  per  year. 

If  we  assume  that  30-40%  of  the  basic  CATV  service  subscribers 
also  purchase  Pay-TV,  the  heavy  losses  of  the  basic  system  are  cut 
dramatically.   At  a  basic  service  subscriber  penetration  of  30%,  each 
subscriber  generated  a  deficit  of  $24.52.   With  30%  Pay-TV  acceptance, 
this  loss  is  reduced  to  $16.57  and,  at  40%  acceptance,  to  $13.92.   At 
50%  basic  service  saturation,  the  annual  loss  per  subscriber  of  $2.33 
becomes  a  profit  of  $5.62  and  $8.27  with  Pay-TV  acceptance  levels  of 
10%   and  40%  respectively.   The  profits  per  subscriber  under  these 
conditions  are  depicted  by  the  cross-hatched  area  in  Chart  2. 

The  third  case  is  one  where  30%  of  the  basic  CATV  service 
subscribers  add  the  Pay-TV  service.   In  addition,  we  will  assume  that 
another  20%  of  the  homes  passed  that  are  not  currently  basic  service 
subscribers  will  sign  up  for  both  the  basic  service  and  the  Pay-TV 
service  because  of  their  desire  to  obtain  the  Pay-TV  programming.   Under 
these  conditions,  the  loss  of  $24.52  per  subscriber  when  the  system  was 
30%  saturated  becomes  a  loss  of  only  $4.25.   The  loss  of  $2.33  at  50% 
saturation  now  becomes  a  profit  of  $14.26.   This  income  line  is  the 
top  line  of  Chart  2. 

Under  the  original  conditions,  with  just  basic  CATV  service 
being  offered,  and  assuming  a  subscriber  saturation  of  60%,  the  CATV 
company's  after-tax  return  (assumes  50%  tax  rate)  on  total  investment 
would  be  1%  and  its  return  on  equity  would  be  2.9%.   With  basic  CATV 
service  plus  30%  Pay-TV  acceptance,  the  return  on  investment  becomes 
3.1%  with  a  return  on  equity  of  9.2%.   Under  the  last  set  of  assumptions 
where  Pay-TV  attracts  an  additional  20%  for  both  the  basic  service  and 
Pay-TV,  the  return  on  total  investment  becomes  6.1%  with  a  return  on 
equity  of  18.5%.   Thus,  as  we  have  shown,  Pay-TV  can  greatly  improve  a 
CATV  operation's  return  on  his  investment  and  his  overall  profitability. 


127 

CHART  2 
IMPACT  OF  PAY  TV  ON  CATV  SYSTEM  PROFITS 
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Pay-TV  will  be  of  particular  importance  in  developing  the 
larger  markets  where  the  addition  of  more  off-the-air  broadcast  signals 
will  not  attract  enough  subscribers  to  make  a  CATV  system  viable. 
However,  this  will  be  true  only  if  Pay-TV  has  enough  quality  programming 
in  the  form  of  movies  and/or  sports  to  attract  the  viewer. 

The  third  area  that  I  would  like  to  discuss  briefly  is  the 
potential  impact  that  CATV  and/or  Pay-TV  may  have  on  the  broadcasting 
industry.   This  impact  might  be  of  two  types:  (1)  the  fragmentation  of 
a  television  station's  audience  as  viewers  watch  programming  offered 
on  CATV  or  Pay-TV,  and  the  resultant  decline  in  homes  that  the  broadcaster 
can  deliver  to  the  advertiser;  (2)  the  removal  of  programming  from 
over-the-air  television  because  of  Pay-TV's  ability  to  outbid  the 
networks  or  local  stations  for  it. 

Let  us  first  consider  the  potential  negative  impact  that  might 
result  from  market  fragmentation  due  to  the  growth  of  CATV  and  Pay-TV. 
While  this  threat  is  possible,  we  conclude  that  the  near-to-intermediate 
term  impact  from  these  services  will  be  minimal. 

As  an  example,  assume  a  city  of  300,000  homes  served  by  three 
VHF  network  affiliates  who  each  have  a  third  of  the  market.   Assuming 
television  advertising  revenues  of  $25  per  home,  the  total  market  size 
would  be  $7.5  million  with  each  station  generating  $2.5  million  per 
year  in  sales.   Let  us  further  assume  pre-tax  profit  margins  for  each 
company  of  30%  which  implies  operating  costs  of  $1.75  million  and  net 
income  (assuming  a  50%  tax  rate)  of  $375,000. 

A  CATV  franchise  is  awarded  covering  the  entire  market  area 
of  300,000  homes  and  the  cable  company  proceeds  to  build  the  entire 
system.   After  several  years,  the  system  has  achieved  a  50%  penetration 
level,  or  150,000  subscribers.   In  order  to  attract  these  subscribers, 
the  cable  system  has  offered  the  signals  of  several  good  independent 
broadcasting  stations  as  well  as  local  programming  and  other  services, 
possibly  including  Pay-TV.   On  average,  all  of  these  added  services 
have  achieved  a  15%  share  of  the  total  audience  with  the  network  affiliates 
continuing  to  equally  divide  the  remaining  85%  of  the  market. 

Thus,  the  broadcasters  in  this  community  have  effectively 
lost  22,500  households  from  their  market  size  (150,000  CATV  subscriber 
x  .15  market  share  =  22,500  households).   If  there  is  no  internal 
growth  within  the  community  and  if  advertising  levels  remain  at  $25 
per  household  (rather  than  increasing  to  $2  7  per  household  which  would 
offset  the  loss  of  22,500  households),  the  total  market  revenues  would 
decline  7.5%  to  $6.94  million  with  each  station  now  generating  $2.31 
million   in  annual  revenues.   If  operating  costs  remain  constant  at 
$1.75  million,  net  income  will  decline  25%  to  $280,000.   Therefore,  it 
is  obvious  in  our  hypothetical  case  that  CATV  has  had  a  substantial 
impact  on  the  broadcaster's  net  income  despite  a  small  impact  on  its 
revenues . 
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But  now  we  must  look  at  reality  and  temper  this  conclusion 
somewhat.   First  of  all,  the  construction  of  a  CATV  system  covering 
300,000  homes  is  a  massive  undertaking  costing  in  the  area  or  $40 
million  and  taking  3-5  years  to  build.   Secondly,  it  is  a  virtual 
impossibility  for  a  CATV  company  to  obtain  the  franchises  encompassing 
the  entire  market  of  a  broadcaster  and  even  less  likely  that  he  would 
wire  the  entire  area.   Even  if  he  were  to  wire  the  entire  area,  it 
would  take  him  another  3-4  years  to  reach  50%  saturation  making  a 
total  elapsed  time  from  grant  of  franchise  to  50%  penetration  of  7-8 
years  which  obviously  gives  the  broadcaster  time  to  react  to  this 
development. 

This  is  not  to  be  construed  as  a  negative  to  CATV,  however. 
If  the  cable  system  only  hooked  up  50,000  subscribers,  (17%  saturation) 
it  would  still  be  one  of  the  largest  cable  systems  in  existence  and 
would  be  generating  about  $5  million  in  revenues  and  probably  $1 
million  in  pre-tax  net  income.   Thus,  there  is  substantial  room 
within  the  broadcaster's  market  for  a  cable  system  to  exist  quite 
prof itauly . 

Throughout  this  example,  we  have  assumed  that  the  broadcaster 
has  remained  passive  towards  the  development  of  this  gigantic  cable 
system.   For  example,  if  he  can  raise  his  advertising  rate  by  7.5%, 
he  will  not  suffer  any  decline  in  revenues.   Over  this  period,  we  have 
also  assumed  that  the  broadcaster  has  done  nothing  to  cut  his  operating 
costs,  some  of  which  are  directly  related  to  revenue  levels,  i.e. 
sales  commissions.   A  move  in  this  direction  would,  of  course,  enhance 
his  profitability  even  if  revenues  did  decline.   We  have  also  assumed 
that  market  share  is  lost  uniformly  throughout  the  day  when,  in  reality, 
it  would  probably  be  lost  more  in  prime  time  which  is  less  profitable 
to  the  broadcaster  than  fringe  time. 

It  is  possible  to  generalize  from  this  hypothetical  case. 
Chart  3  indicates  the  percentage  decline  in  a  broadcaster's  revenues 
at  various  penetration  rates  and  various  levels  of  loss  of  market 
share.   For  example,  if  50%  of  the  homes  in  the  broadcaster's  market 
were  cable  subscribers  and  if  the  broadcaster's  share  for  those 
subscribers  were  15  percentage  points  less  than  had  originally  been 
the  case,  then  the  broadcaster's  revenues  would  decline  by  7  1/2%. 
If  the  market  were  25%  saturated  by  CATV  and  the  broadcaster's  share 
declined  by  20  points,  his  lose  in  revenues  would  be  5%. 

Chart  4  translates  this  percentage  decline  in  revenues  to 
percentage  decline  in  net  income  at  various  pretax  profit  margins. 
This  chart  assumes  a  constant  cost  structure  which  is  probably  not 
the  case.   These  profit  margins  relate  to  those  margins  achieved  prior 
to  the  decline  in  revenues. 
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The  current  impact  of  CATV  today  may  be  shown  by  several 
examples.   In  all  of  these  cases,  we  are  assuming  that  advertising 
revenues  are  directly  related  to  the  number  of  viewing  households  which 
is  not  necessarily  the  case.   The  numbers  used  in  these  examples  were 
obtained  from  the  Fall/1974  issue  of  "Television  U.S.A."  published  by 
the  American  Research  Bureau. 

ARB  estimated  8.6  million  CATV  subscribers  out  of  68.8  million 
households  for  a  saturation  of  12.5%.   Assuming  a  5  point  decline  in 
market  share  nationwide,  total  broadcast  revenues  would  decline  0.5%. 
At  a  20%  profit  margin  level,  this  would  cause  a  2.5%  decline  in  net 
income.   Since  total  television  profits  were  up  by  18%  in  1973  it  is 
obvious  that  CATV  had  no  influence  on  TV  profits. 

These  charts  do  point  out  the  possibility  of  future  profit 
impact  on  the  broadcasters  though.   Those  most  vulnerable  would  be  the 
stations  with  extremely  high  market  share  and  low  profit  margins,  a 
rather  unlikely  combination.   A  station  with  an  extraordinarily  high 
market  share,  i.e.  50%,  usually  achieves  that  share  because  of  some 
peculiar  weakness  in  one  of  the  other  network  affiliates,  i.e.  one  VHF 
affiliate  competing  with  two  UHF  affiliates.   CATV  could  present  a 
problem  in  this  case  since  it  would  equalize  the  signal  quality  of  all 
three  signals  and  market  shares  would  tend  to  seek  a  more  normal  level 
such  as  35%.   Depending  on  the  penetration  of  CATV  in  the  market,  this 
decline  of  15  points  could  be  quite  significant  to  the  broadcaster. 
However,  in  most  cases,  this  high  a  market  share  would  result  in  very 
high  profit  margins  which  would  tend  to  reduce  the  impact  on  net  income. 
In  most  large  television  markets,  i.e.,  those  with  three  network  signals 
plus  at  least  one  independent  station,  the  likelihood  of  a  major  decline 
in  market  share  is  fairly  small  since  the  market  is  relatively  well  served 
and  CATV  would  not  be  expected  to  significantly  alter  established  viewing 
patterns . 

Another  argument  against  the  loss  of  broadcaster  revenues  due 
to  market  fragmentation  is  the  nature  of  the  two  businesses.   Early 
results  indicate  that  the  acceptance  of  Pay-TV  increases  with  higher 
family  income.   That  is,  Pay-TV  is  a  discretionary  purchase  by  the  viewer 
whereas  the  basic  CATV  service  is  more  readily  accepted  by  lower  income 
families  where  television  viewing  occupies  more  of  that  family's  leisure 
time.   This  viewer  does  not  seem  as  apt  to  spend  the  incremental  dollars 
for  Pay-TV  as  his  higher  income  counterpart. 

The  television  industry  has  argued  that  television  is  the  most 
effective  medium  for  advertisers.   With  the  demise  of  a  number  of  general 
interest  magazines  such  as  "Life"  and  "Look",  television  may  well  be 
one  of  the  only  ways  for  an  advertiser  to  effectively  reach  a  mass 
audience.   The  purchase  of  advertising  time  is  basically  a  supply  and 
demand  function.   The  success  of  CATV/Pay-TV  will  not  change  the  supply 
of  time  that  the  broadcaster  has  available  for  sale.   The  demand  for 
this  time  is  primarily  dictated  by  economic  conditions  with  "costs  per 
thousands"  being  a  measure  of  the  price  paid  rather  than  the  reason  that  that 
price  was  paid.   Even  if  some  market  fragmentation  did  result  in  slightly 
fewer  viewers,  I  feel  that  advertisers  would  pay  the  same  or  higher  prices 
as  long  as  the  medium  was  the  effective  sales  tool  that  it  appears  to  be. 
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CHARTS    3     &    4 
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The  second  area  of  concern  is  that  CATV/Pay-TV  will  outbid 
the  networks  for  programming,  otherwise  known  as  the  "siphoning" 
argument.   First,  let  us  consider  movies.   Both  theatrical  and  "made- 
for-TV"  movies  have  proven  to  be  valuable  programming  for  the  networks. 
However,  there  is  a  major  problem  with  movies.   They  have  little 
audience  loyality  compared  to  continuing  series  and  each  film  must  stand 
on  its  own.   While  a  viewer  may  devoutly  tune  in  each  week  to  find  out 
the  latest  misadventures  of  Archie  Bunker,  his  v^ewership  of  a  movie 
will  vary  depending  on  his  interest  in  that  particular  movie.   Thus, 
the  network  would  probably  prefer  to  s  ow  all  series  programming  if 
they  thought  that  each  series  would  achieve  adequate  ratings.   Certainly, 
if  the  schedules  announced  for  the  1975-76  prime  time  season  are  any 
indication,  the  networks  are  moving  away  from  the  use  of  movies.   For 
the  upcoming  season,  CBS  has  cancelled  one  movie  night   vhile  NBC 
dropped  one  night  and  ABC  dropped  two  nights. 

In  addition,  movies  tend  to  be  more  expensive  than  successful 
series  on  a  per  episode  basis.   A  typical,  non-blockbuster  theatrical 
film  may  cost  about  $7  50,000  and  occupy  two  hours  of  programming  time. 
A  typical  one  hour  series  may  cost  $275,000  per  episode,  or  about  75% 
of  the  cost  per  hour  of  the  theatrical  film. 

There  are  currently  68  million  television  homes.   If  Pay-TV 
were  to  sign  up  one  or  two  million  or  even  10  million  subscribers,  and 
assuming  that  each  subscriber  watched  every  movie,  that  would  still 
leave  67,  66  or  58  million  homes  that  had  not  seen  that  movie  on  television. 
Probably,  a  number  of  people  who  had  seen  the  movie  on  Pay-TV  might 
watch  it  again  on  "Free-TV",  much  as  people  today  watch  reruns  of  movies. 
It  appears  that  movies  could  quite  easily  move  from  the  theaters  to 
Pay-TV  before  going  to  the  networks  without  causing  any  undue  hardship 
to  either  the  viewer  or  the  broadcaster. 

As  far  as  sports  events  go,  there   is  a  potential  problem . 
In  five  or  ten  years  there  might  be  enough  Pay-TV  subscribers  so  that 
Pay-TV  could  outbid  the  network  for  a  special  event.   Of  course  to  do 
that,  the  Pay-TV  systems  would  have  to  add  equipment,  capable  of  billing 
a  viewer  on  a  per  event  basis  rather  than  the  subscription  basis  that 
most  operators  now  seem  to  be  using.   The  current  anti-siphoning  rules 
would  seem  to  adequately  protect  the  broadcaster  from  the  loss  of  a 
"World  Series"  or  "Super  Bowl". 

The  area  where  Pay-TV  might  be  able  to  utilize  sports  would 
be  on  regular  season  games  of  most  sports,  i.e.,  baseball,  basketball, 
etc.   The  ratings  would  not  warrant  a  "Free-TV"  station  carrying  every 
game  of  a  team  such  as  the  Yankees.   Yet,  there  might  be  enough  avid 
Yankee  fans  who  would  be  willing  to  pay  to  see  those  now  non-telecast 
games  to  make  their  carriage  viable  on  Pay-TV.   For  Pav-TV,  ratings 
are  of  minor  value  with  the  actual  dollars  received  from  the  subscribers 
being  the  important  amount.  Pay-TV  should  be  allowed  the 

opportunity  to  test  the  waters  to  see  if  this  type  of  programming  will 
attract  enough  viewers  to  keep  the  idea  afloat. 
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APPENDIX  B 
IMPACT  OF  PAY-TV  ON  HYPOTHETICAL  CATV  SYSTEM 


Homes  passed  by  cable  =  15,000 
Total  cost  of  plant  =  $1,500,000 

Depreciation  (10  yr ,  straight  line) /year  =  $150,000 
Financial  Structure  -  debt  =  $1,000,000  @  10%/yr. 

equity  =  $500,000 

Revenue  =  $6.50/month  =  $78/yr. 

Operating  Income  =  40%  of  revenue  =  $31/yr. 

Pay-TV  incremental  cost  =  $15/subscriber 

Incremental  depreciation  =  $3/yr. (5  yr,  life  straight  line) 

"      interest     =  .50/yr. 
Revenue  =  $8/month  =  $96/yr. 
Pre-tax  NI  from  Pay-TV/subscriber  =  $26. 50/yr. 

Incremental  income  from  Pay-TV  for  Case  B  =  $7 .95/subscriber 
••         ..      i.      n     ••     »   c  =  $10.60/     " 

i.     ..     »   d  =  $11.04/ 
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Next,  the  committee  welcomes  the  president  of  the  National  Asso- 
ciation of  Broadcasters,  as  with  Mr.  Valenti,  a  distinguished  and  old 
friend,  Vincent  T.  Wasilewski. 

Mr.  Wasilewski  ? 

STATEMENT  OF  VINCENT  T.  WASILEWSKI,  PRESIDENT  OF 
THE   NATIONAL  ASSOCIATION   OF  BROADCASTERS 

Mr.  Wasilewski.  Thank  you,  Mr.  Chairman. 

My  name  is  Vincent  T.  Wasilewski,  president  of  the  National  Asso- 
ciation of  Broadcasters,  a  trade  association  whose  membership 
includes  4,064  radio  stations,  539  television  stations  and  all  the  nation- 
wide radio  and  television  networks. 

I  appreciate  the  opportunity  to  testify  on  the  subject  of  pay-cable 
television.  Broadcasters,  obviously,  have  a  self-interest  in  this  sub- 
ject, but  we  believe  there  are  overriding  public  interest  considerations 
involved  in  pay-cable's  development,  and  its  role  in  our  Nation's 
communications  system. 

Let  me  say  initially  that  NAB's  concern  relative  to  pay-cable  is 
to  insure  that  the  American  people  are  not  forced  to  pay  for  those 
programs  they  now  enjoy  via  conventional,  or  free,  television. 

The  process  by  which  this  can  occur  is  popularly  referred  to  as 
siphoning.  The  FCC  has  adopted  rules  designed  to  prevent  this  result, 
called  antisiphoning  rules. 

The  NAB  believes  that  the  siphoning  of  programs  from  free  broad- 
cast to  pay-cable  TV  would  be  harmful  to  the  public  in  three  respects. 

Some  attractions  now  available  without  charge  to  the  general  public 
via  broadcast  TV  would  be  available  only  at  a  charge  to  the  much 
smaller  number  of  pay-cable  television  subscribers. 

These  programs  would  not  be  available  at  all  to  the  millions  of  poor 
people  who  could  not  afford  to  subscribe  to  a  cable  service. 

Some  people,  such  as  many  who  live  in  rural  areas,  who  do  not, 
and  never  will,  have  cable  connections  in  their  homes  will  be  forever 
denied  the  programs  siphoned  away  by  pay-cable  television. 

In  summary,  the  NAB  opposes  pay-cable  television  on  this  one 
ground,  that  any  siphoning  of  programs  which  might  take  place 
would  result  in  public  deprivation  rather  than  public  contribution. 

You  will  hear  many  allegations  that  pay-cable  companies  do  not 
intend  to  siphon  off  free  television's  popular  sports  and  entertainment 
programs. 

We  wish  this  were  the  case,  but  it  is  not.  The  cable  industry  has 
engaged  in  massive  and  unrelenting  attempts  to  force  total  deletion 
of  the  FCC's  antisiphoning  rules. 

The  National  Cable  Television  Association  stated  in  the  pay-cable 
rulemaking,  recently  concluded  by  the  FCC  : 

NCTA  urges  that  the  Commission  remove  the  restrictions  on  the  types  of 
programs  which  cable  television  systems  may  carry  with  a  per-program  or 
per-channel  charge  and  allow  cable  television  systems  to  compete  freely  with 
commercial  television  stations,  networks  and  any  other  parties  for  the  available 
programing. 

Obviously,  NCTA's  reference  to  "Competing  freely  *  *  *  for  the 
available  programing"  means  the  right  to  siphon  away  all  those  sports 
and  movies  which  are  now  seen  and  enjoyed  on  free  television. 
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This  position  of  the  cable  industry  prompts  me  to  pose  a  simple 
question.  If  the  cable  industry  does  not  intend  to  siphon,  why  is  it 
so  determined  to  eradicate  the  FCC  antisiphoning  rules  ? 

Why  is  it  right  now  in  the  District  of  Columbia  Court  of  Appeals 
attempting  to  overturn  the  FCC's  new  package  of  antisiphoning 
rules  ? 

Obviously,  they  intend  to  siphon,  if  permitted  to  do  so,  and  they 
attempt  to  justify  it  in  the  name  of  free  and  open  competition. 

So  we  ask  what  about  this  free  and  open  competition  the  pay-cable 
industry  seeks  ?  We  welcome  truly  free  and  honestly  open  competition. 

If  cable  had  evolved  as  a  closed-circuit  television  system,  originat- 
ing all  its  programing,  then  it  should  be  free  to  compete  in  the  open 
market  for  available  programing,  just  as  theaters  and  closed  circuit 
entrepreneurs  do  at  the  present  time. 

But  as  long  as  cable  chooses  to  use  television's  signals  as  the  foun- 
dation of  its  operation,  it  cannot  realistically  speak  of  free  and  open 
competition. 

It  is  not  free  and  open  competition  because  the  pay-cable  entre- 
preneur is  relying  upon  the  investment  of  billions  of  dollars  by  the 
American  public  in  TV  sets  which  were  bought  with  the  intent  of 
receiving  programs  without  charge. 

The  pay-cable  operator  is  now  proposing  to  change  that  free  road 
into  a  toll  road,  having  first  utilized  free  programing  to  build  his 
service  without  having  paid  any  programing  cost  whatsoever. 

After  having  utilized  the  public's  investment  in  TV  sets  purchased 
for  free  programing  reception,  and  the  broadcasters'  investment  in 
programs  and  equipment,  he  now  proposes  to  take  away  the  very 
same  programing  that  the  public  has  been  receiving,  and  put  it  on 
pay-cable  for  a  fee. 

And,  let  us  not  be  deceived  by  the  notion  that  pay-cable  is  just  an 
infant  industry  which  will  never  achieve  the  capability  to  take  away 
sports  and  entertainment  programs  from  free  television. 

The  evidence  is  to  the  contrary.  In  just  2  years,  we  have  seen  the 
number  of  homes  subscribing  to  pay-cable  rise  from  0  to  almost 
200.000. 

The  recently  announced  plans  to  distribute  the  Home  Box  Office 
pay-cable  service  via  satellite  will  provide  a  nationwide  pay  system 
and  balloon   the  number  of  pay-cable  homes  virtually  overnight. 

The  Stanford  Research  Institute  projects  the  number  of  pay  TV 
homes  at  1.5  million  by  1976  and  25  million  by  1985,  only  10  years 
away. 

They  further  project  annual  revenues  of  $200  million  by  1976  and 
$4  billion  by  1985.  One  must  also  consider  that  pay  TV  entrepreneurs 
can  very  well  bid  on  programing  for  distribution  jointly  on  all  the 
various  pay  TV  outlets,  including  cable,  subscription  television,  hotels, 
stadiums,  and  theaters,  and  the  potential  purchasing  power  is 
staggering. 

These  stark  realities  have  not  been  overlooked  by  those  in  this 
country  who  recognize  that  pay-cable  will  not  realistically  be  avail- 
able to  those  people  in  lower  income  brackets  or  to  rural  residents 
located  beyond  cable's  reach. 
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The  Commission  is  entirely  silent  on  the  prohibitive  cost  of  wiring 
the  entire  Nation,  which  means  that  pay-cable  will  only  be  available 
to  an  affluent,  urban,  and  suburban  minority. 

It  is  typical  that  in  Los  Angeles,  Beverly  Hills  has  long  been  wired 
for  pay-cable,  but  nobody  has  wired  Watts,  and  so  far  as  I  know, 
nobody  is  planning  to. 

For  that  reason,  the  following  national  organizations,  representing 
a  wide  variety  of  interests,  have  recognized  the  dangers  of  siphoning 
by  pay-cable. 

They  include  the  United  Auto  Workers  Community  Action  Council 
of  Connecticut,  the  National  Association  of  the  Physically  Handi- 
capped, The  National  Council  of  Negro  Women,  a  local  of  the  Inter- 
national Association  of  Machinists,  The  American  Farm  Bureau 
Federation,  The  American  Mothers  Committee,  The  New  York  Urban 
League,  The  California  Federation  of  Women's  Clubs,  The  Interna- 
tional Association  of  Fire  Fighters,  The  National  Geriatrics  Society, 
The  St.  Louis  Council  on  Human  Relations,  The  National  Association 
of  Retarded  Citizens,  The  National  Grange,  The  Radio  and  Television 
Commission  of  the  Southern  Baptist  Convention,  The  National  Con- 
gress of  Organizations  of  the  Physically  Handicapped,  The  National 
Catholic  Rural  Life  Conference,  The  Veterans  of  Foreign  Wars,  The 
National  Association  of  Media  Women,  The  National  Center  on  the 
Black  Aged,  Women  World  War  Veterans,  The  National  Federation 
of  Federal  Employees,  The  International  Ladies  Garment  Workers 
Union  and  the  National  Office  for  Black  Catholics. 

Permit  me  to  quote  from  two  additional  organizations.  One  is  the 
American  Association  of  Retired  Persons,  which  has  more  than  7.5 
million  members. 

They  carried  an  editorial  in  the  April  issue  of  their  "News  Bulletin" 
which  reached  this  conclusion  about  siphoning : 

We  tend  to  agree  with  a  recent  comment  on  the  issue  by  TV  Guide  magazine : 
"Viewers  do  not  have  a  birthright  guaranteeing  free  television.  But  certain 
customs  have  been  established  through  the  years,  and  reasonable  antisiphoning 
rules  do  seem  to  make  sense.  In  the  current  economic  climate,  particularly,  it 
would  be  unfair  hardship  on  the  least  affluent  viewers  to  make  them  start  paying 
for  programs  they  now  get  free." 

And  the  Rev.  Jesse  Jackson,  national  president  of  operation  PUSH, 
had  this  to  say : 

Pay-cable  TV  has  a  right  to  exist,  but  as  a  "for-profit"  enterprise  it  presently 
runs  the  danger  of  becoming  class  TV. 

Our  opposition  to  pay-cable  grows  out  of  the  fact  that  a  larger  listening 
audience,  including  millions  of  poor  families,  would  be  cut  off  from  good  TV 
programing  by  this  system  of  taxation  since  they  could  not  afford  to  pay  *  *  * 
Why  should  people  with  regular  network  TV  be  denied  the  opportunity  to  enjoy 
major  sports  and  entertainment  events  ? 

Mr.  Chairman,  I  believe  that  there  are  serious  public  interest  factors 
alluded  to  by  Reverend  Jackson  and  the  other  organizations  who  have 
voiced  their  opposition  to  siphoning. 

Pay-cable  television  is  not  an  independent  medium  which  should 
be  free  of  all  siphoning  restrictions.  It  is  a  medium  built  on  the  free 
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television  programing  which  the  people  of  this  country  have  come 
to  expect  and  appreciate. 

Those  people  are  now  looking  to  Congress  and  the  FCC  to  guarantee 
for  future  years  the  same  level  of  sports  and  entertainment  they  now 
receive  via  free  television. 

Thank  you  very  much. 

Senator  Hart.  Thank  you  very  much. 

The  presentation  was  brief  and  yet  I  think  comprehensive.  I  had  not 
realized  that  it  was  inclusive  of  the  membership,  more  than  4,000  radio 
stations,  500-and-some-odd  TV  stations — could  you  give  us  for  the 
record  the  percentage  of  support  to  the  association  that  comes  from 
TV,  individual  and  network  ? 

Mr.  Wasilewski.  Yes,  sir. 

It's  a  little  bit  less  than  50  percent,  but  I  would  be  glad  to  supply  it.1 

Senator  Hart.  As  I  have  explained  several  times,  this  committee 
really  has  to  concentrate  on  the  restraints,  reasonable  or  unreasonable, 
imposed  as  a  result  of  the  contractual  relationships  and  not  the  FCC 
rule. 

But  it  is  a  committee  that  is  always  stewing  and  brooding  about  re- 
straints, whether  publicly  imposed  or  privately  arranged,  and  it's 
for  that  reason  that  we  discuss  so  frequently  the  FCC  ruling. 

Our  information  is,  that  last  year,  industry  advertisers  spent  more 
than  $4.5  billion  for  time  on  network  and  spot  TV. 

Now,  that  money  came  from  someone,  and  as  Ralph  Nader  would 
put  it,  he  says  that  he  estimates  the  cost  of  labor  in  the  American 
automobile  industry  averages  out  at  about  $150  a  car. 

Have  you  ever  computed  how  much  the  consumer  pays  per  car  for 
the  network  advertising  that  goes  into  the  promotion  of  the  car  ? 

Mr.  Wasilewski.  No,  I  have  not,  sir,  but  I  have  estimated  and 
figured  out  how  much  it  costs  the  viewer  to  get  television  throughout 
the  Nation  in  the  sense  that,  on  the  average,  commercial  television  gets 
only  about  2  cents  for  each  hour  that  a  household  watches  television. 

Tn  other  words,  that's  $4.5  billion,  which  represents  2  cents  per  hour 
per  familv  viewing  television.  Now.  if  you  equate  that  and  compare 
that  analogywise,  with  the  charge  of  $1  per  hour  that  the  pay-cable 
promoters  are  contemplating,  then  one-fiftieth  of  the  people  could  out- 
bid the  others  for  that  programing  and  that  one-fiftieth  could  deny  the 
other  98  percent  the  opportunity  to  view  it — I'll  admit,  sir,  free  tele- 
vision is  a  term  that  I  use  and  I  realize  that  it  is  advertiser-supported, 
over-the-air  television,  without  question. 

However,  in  the  minds  of  the  public,  it  is  free  television,  as  com- 
pared, at  least,  to  pay  TV. 

Senator  Hart.  That  2-cent  figure  which  you  shot  back  at  me  when  I 
asked  what  was  the  advertising  element  in  the  cost  is  impressive,  but 
let  me  get  back  to  my  question  and  see  if  you  could,  perhaps,  for  the 
record,  give  us  some  indication  of  how  much  the  consumer  does  pay 
per  car. 

Mr.  Wasilewski.  The  only  consumer  that  pays  that  figure  is  the  one 
that  buys  the  Chevrolet  or  the  Ford  and  I  have  yet  to  buy  a  Chrysler 
but  I  watch  Bob  Hope  shows  all  the  time,  but  I'll  be  glad  to  provide 
those  figures  to  the  best  of  my  ability.1 

»  See  letter  of  June  18. 1&75,  p.  147. 
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Senator  Hart.  That's  good. 

Until  staff  had  suggested  this,  it  had  never  occurred  to  me,  but  I 
don't  know  whether  Nader  is  correct  on  this  $150  average  labor  post 
per  car  or  not,  but  the  suggestion  does  remind  me  of  the  many  evenings 
that  I  see  one  of  the  Michigan  automobile  manufacturers  having 
described  the  beauty  of  his  car  and  great  color  pictures,  and  I  hope 
they  sell,  but  finally,  I'd  like  to  know  how  much  it  comes  to  per  car. 

Mr.  Wasilewski.  I'll  be  glad  to  try  to  find  out  because  I  certainly 
do  not  know  if  we  have  it  in  our  office  as  of  now. 

Mr.  O'Leary.  The  point  is,  Mr.  Wasilewski,  it's  not  free. 

Mr.  Wasilewski.  Right. 

Mr.  O'Leary.  Well,  isn't  it  a  little  misleading  to  have  all  this  public- 
ity with  respect  to  free  TV  ?  I  note  this  pamphlet  "Cable  Fables,"  x  free 
over-the-air  television  is  the  principal  source  of  entertainment  infor* 
mation  for  the  large  majority  of  the  American  people? 

Mr.  Wasilewski.  No,  I  don't  think  that's  misleading  sir,  because 
that  is  the  context  in  which  the  American  public  accepts  it. 

Mr.  O'Leary.  Now,  given  the  fact  that  the  consumer  ends  up  paying 
for  TV  one  way  or  the  other,  you  know,  whether  he  subscribes  monthly 
or  whether  he  watches  advertiser-supported  TV,  and  realizing  that 
I'm  playing  the  role  of  the  devil's  advocate,  I  mean,  what  is  so  sacro- 
sanct about  your  industry  that  you  are  entitled  to  Government 
protection  ? 

I  mean,  let's  assume  for  the  moment  that,  historically,  Saturday 
morning  TV  cartoons  had  preceded  comic  books.  Would  we  be  in  here 
debating  the  perils  of  whether  or  not  comic  books  might  siphon  off 
viewers  of  TV  cartoons  ? 

Mr.  Wasilewski.  No,  I  don't  think  so,  sir,  and  there's  nothing  sacro- 
sanct about  our  industry  nor  are  we  dealing  with  other  eleemosynary 
institutions  when  we  consider  motion  pictures  or  pay-cable. 

We're  dealing  with  competing  economic  pressures  and  on  which  side 
does  the  public  interest  come  down.  There's  no  question  in  my  mind 
about  that. 

Just  as  the  motion  picture  people  indicated  a  little  while  ago — they 
thought  it  came  down  totally  on  their  side.  I  think  it  comes  down  more 
on  our  side. 

But  I  have  been  in  this  business  as  a  lawyer  or  an  administrator  a 
long  time.  When  I  came  in  25  years  ago,  these  motion  picture  entre- 
preneurs and  the  theater  exhibitors  were  at  the  top  of  the  heap. 

Television  came  along  and  couldn't  get  any  programing.  Television 
had  to  develop  its  own,  by  and  large.  They  had  to  develop  their  own, 
and  people  stopped  going  out  to  the  motion  picture  theaters,  and  in- 
stead, stayed  at  home  watching  television. 

The  Hollywood  motion  picture  industry  got^to  be  a  little  sick  and 
now  what  thev  are  attempting  is  a  reversal  of  the  situation  and,  go 
back,  if  you  will,  and  have  pay-cable  become  the  theater  of  the  home, 
as  they  put  it. 

So  it's  a  cycle. 

Mr.  O'Leary.  Well,  the  FCC  rules  are  there,  the  new  rules  are  such 
that  the  FCC  has  decided  that  pay-cable  shall  have  access  to  feature 
films  for  a  period  of  3  years  after  the  date  of  general  theatrical  release. 

1  See  p.  344. 
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In  your  view,  shouldn't  the  networks  and  the  broadcasters  be  pro- 
hibited from  demanding  and  getting  exclusivity  provisions  which  cut 
into  the  3-year  period  ? 

Mr.  Wasilewski.  No,  I  don't  believe  so,  sir.  I  think  that  you  could 
have  reasonable  exclusivity  provisions  and  I  would  agree  with  what  I 
think  would  be  a  consensus  of  the  previous  group  here ;  namely,  that 
there,  by  nature,  has  to  be  some  type  of  exclusivity  in  the  normal  busi- 
ness practice  to  get  a  fair  deal  from  the  copyright  license  holder,  and 
the  copyright  license  holder  in  turn  to  get  a  fair  return  in  profits. 

I  think  that  there  could  be  reasonable  exclusivity  arrangements  that 
are  in  the  interest  of  the  public. 

Mr.  O'Leary.  My  point,  I  guess,  or  my  question  is,  perhaps  that 
which  would  otherwise  be  reasonable  becomes  unreasonable  when  taken 
in  conjunction  with  the  FCC  rule. 

If  we  look  at  the  second  part  of  that  FCC  rule,  you  know,  it  says 
that  after  the  picture  is  3  years  old,  if  it's  available  to  a  broadcaster, 
if  it's'under  a  license  to  a  broadcaster  and  it's  available,  theoretically 
pay-cable  has  access. 

Mr.  Wasilewski.  Right. 

Mr.  O'Leary.  My  question  is,  given  that  rule,  shouldn't  the  networks 
and  the  broadcasters  be  prohibited  from  getting  and  including  exclu- 
sivity covering  that  very  same  period  where  it's  supposedly  available 
to  pay-cable? 

Mr.  Wasilewski.  Yes,  sir.  I  understand  the  ifsue  and  this  is  the 
very  same  issue  that  the  FCC  has — this  notice  of  inquiry — on  trying 
to  figure  out  what  is  and  what  is  not  reasonable  under  the  circum- 
stances, because  exclusivity,  per  se,  had  not  become  really  a  relative 
factor  in  this  issue  until  the  FCC  came  out  with  its  new  rules,  in  my 
judgment,  because  previously  pay-cable  had  access  only  during  the 
first  2  years. 

Now,  it's  3  to  10,  and  they  have  access  based  upon  the  future  deter- 
mination of  what  is  or  is  not  reasonable  in  the  exclusivity  area  for 
the  3-to-10  year  period. 

I  don't  know  the  answer  to  your  question  but  I  think  that  there  has 
to  be  some  kind  of  a  reasonable  exclusivity  provision  and  I  think 
this  is  what  we  are  talking  about  at  the  FCC  hearing,  and  what  the 
FCC,  presumably,  will  come  up  with. 

We  have  not  made  up  our  own  minds  yet,  at  NAB,  as  to  what  we 
are  going  to  say  in  the  FCC  hearing. 

Mr.  O'Leary.  Well,  if  the  effect  of  the  FCC  rule  on  the  contractual 
provisions  are  such  as  to  exclude,  you  know,  when  you  take  the  two 
together,  if  the  effect  of  the  two  is  to  exclude  pay-cable  from  that 
period  of  from  3  years  up  to  10  years,  doesn't  that  seem  to  you  to  be 
somewhat  unfair? 

Mr.  Wasilewski.  I  don't  think  they're  going  to  do  that,  sir.  Other- 
wise, I  wouldn't  have  made  this  modification  in  my  judgment.  I  assume 
there's  going  to  be  a  change  brought  about,  somewhere,  somehow. 

Mr.  O'Leary.  With  respect  to  the  provisions  of  the  contracts  ? 

Mr.  Wasilewski.  Yes,  sir,  but  I  don't  know  what  should  or  should 
not  be  reasonable  and  that's  what  they're  in  business  for  at  the  FCC. 

Mr.  O'Leary.  Mr.  Wasilewski,  my  last  question. 

Let's  assume  that  the  worst,  from  your  perspective,  the  worst  pos- 
sible series  of  events  occurred,  and  in  10  years  pay-cable  has  spread, 
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and  lo  and  behold,  they  outdid  one  of  the  networks  for  the  Super 
Bowl. 

That  presumes  a  certain  growth  on  the  part  of  pay-cable.  Do  you 
really  think  that  anybody  would  miss  out  on  seeing  the  Super  Bowl  ? 
I  mean,  don't  you  think  that  every  VFW  post  and  corner  bar  and 
anybody  who  really  wanted  to  see  the  Super  Bowl  would  actually  see 
it  ?  Poor  people 

Mr.  Wasilewski.  I  would  imagine  that  if  we  ever  got  to  that  point 
the  Super  Bowl  wouldn't  be  as  popular  as  it  is  today.  But  I  don't 
necessarily  believe  that  that's  in  the  public  interest. 

In  other  words,  what  I'm  saying  is  that  I  listened  to  Mr.  Weisberg. 
He  said,  that  with  2  million  people,  they  could  expend  $500,000  to  buy 
film  now  ? 

Well,  I  would  assume  that  with  4  million  pay-cable  subscribers  they 
could  pay  $1  million  to  buy  film,  which  is  more  than  networks  are 
paving  now  for  the  ordinary  average  film. 

So  coming  back  to  your  Super  Bowl  thing,  I  think  the  Super  Bowl 
could  very  well  leave  over-the-air  advertiser-supported  television  and 
could  go  to  pay-cable. 

It  could  go  to  pay-cable  with  only  a  few,  a  very,  very  few  people 
paying  $2  per  television  set  to  watch  it,  and  whether  that  could  be 
distributed  nationwide  I  do  not  know,  but  I  do  know  now  that  as 
compared,  say,  to  a  fight  in  1961,  when  you  had  some,  what,  16.5 
million  people  watching  a  championship  fight — that  was  the  Fulmer- 
Robinson  middleweight  fight,  I  think — 16.5  million  watching  on  ad- 
vertiser-supported television,  and  only  about  1.5  million  saw  the 
Frazier-Ali  fight  in  1971  when  they  paid  $16  million  to  see  it  on  closed 
circuit.  \ 

Now,  that's  not  on  pay-cable,  but  the  analogy  is  there.  Now,  clearly, 
I'm  aware  of  the  fact  that  today  boxing  is  not  as  popular  as  it  used 
to  be. 

It's  only  popular  with  those  that  have  the  $2  or  the  $12  or  whatever, 
to  go  to  the  theater.  But  I  think  the  siphoning  process  happens,  and  it 
would  happen — and  probably  then  we  would  have  soccer — that  free, 
over-the-air  television  would  have  brought  up  to  a  nationwide,  highly 
popular  viewing  thing.  I  don't  know.  It  could  happen. 

Mr.  O'Leary.  Thank  you,  Mr.  Wasilewski. 

Senator  Hart.  Do  you  have  any  questions,  Mr.  Chumbris? 

Mr.  Chumbris.  Yes.  Thank  you,  Mr.  Chairman. 

Mr.  Wasilewski,  were  you  here  this  morning  when  Mr.  Weisberg 
was  testifying  ? 

Mr.  Wasilewski.  I  was  here,  sir,  but  I  didn't  hear  everything  that 
he  said,  because  the  acoustics  in  the  back  of  the  room  are  not  great. 

Mr.  Chumbris.  Well,  this  morning,  I  read  a  quote  from  your  state- 
ment and  I  asked  him,  and  this  is  a  quote : 

But  as  long  as  cable  chooses  to  use  television  signals  as  a  foundation  for  its 
operation,  it  cannot  realistically  speak  of  free  and  open  competition, 

and  then  you  go  on  and  say : 

It  is  not  free  and  open  competition  because  the  pay-cable  entrepreneurs  are 
relying  upon  the  investment  of  billions  of  dollars  by  the  American  public  in  TV 
sets  which  were  bought  with  the  intent  of  receiving  programs  without  charge. 

Now,  when  I  asked  Mr.  Weisberg  about  that,  he  disagreed  with  your 
statement.  That's  the  reason  I  asked  you  if  you  heard  this  colloquy. 
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You  stand  by  the  statement  that  you  made  as  basically  a  fact  and 
could  be  substantiated  ? 

Mr.  Wasilewski.  Yes.  I'll  stand  by  the  statement.  I  did  hear  Mr. 
Weisberg  and  I  did  hear  your  comment  on  that.  Again,  Mr.  Weisberg, 
I  think,  was  pointing  out  how  exclusivity  is  a  necessity  in  his  mind 
regardless  of  who  he  was  buying  for. 

Mr.  Chumbris.  The  only  other  point  I  have  is  the  point  that  was 
raised  by  the  chairman — it's  not  free  television,  because  somehow  we 
are  paying  for  it  because  the  advertiser  pays,  say,  a  million  dollars  to 
advertise  something  and  that  becomes  a  cost  which  the  consumer 
assumes. 

Well,  if  we  look  at  it  that  way,  then  the  person  who's  on  pay-cable 
that's  paying  $100  a  year  for  the  privilege  of  having  pay-cable  and 
is  paying  another  $84  a  year  for  the  use  of  the  CATV  system,  then 
he,  too — because  he's  got  a  television  set  and  will  be  watching  some 
free  TV  with  that — is  also  paying  what  the  person  who's  getting  free 
television. 

So  if  you  go  by  that  theory,  on  top  of  the  $184,  you  have  to  add 
whatever  figure  someone  may  come  up  with  that  costs  us  because  Gen- 
eral Motors  is  spending  so  much  money  to  advertise  on  television. 

Mr.  Wasilewski.  I  think  you  can  add  one  other  thing.  There's  no 
guarantee  that  on  pay-cable  there's  not  going  to  be  commercials. 

Nowhere  along  the  line  has  it  been  suggested  as  a  requirement  and 
as  Milton  Friedman  says,  there's  nothing,  you  know,  there's  no  such 
thing  as  a  free  lunch. 

Mr.  Chumbris.  I  have  no  further  questions.  Thank  you  very  much. 

Senator  Hart.  I  realize  that  that  figure  you'll  come  up  with  for  the 
record  on  how  much  per  car  you  judge  is  involved  in  the  time  that  is 
bought  from  your  members,  that  would  not  give  us  the  total  expended 
by  a  manufacturer  of  a  car,  because  it  wouldn't  involve  the 
preparations. 

Mr.  Wasilewski.  May  I  just  add  one  thing,  there,  sir  ? 

Senator  Hart.  Yes. 

Mr.  Wasilewski.  Basically,  throughout  the  years  before  television, 
the  percentage  of  the  gross  national  product  expended  on  advertising 
was  about  the  same  as  it  is  today,  and  if  we  take  if  off  television,  it  goes 
to  billboards  or  elsewhere. 

Now,  this  is  a  historic  fact,  that  the  gross  national  product,  per- 
centagewise, devoted  to  advertising  has  been  the  same  regardless  of 
whether  they're  on  television  or  only  radio  or  newspaper  or  before 
radio. 

Senator  Hart.  Well,  I  can  meet  myself  coming  around,  and  I  don't 
want  to  be  charged  with  that.  I  want  those  cars  to  be  sold. 

Mr.  Wasilewski.  I  agree. 

Senator  Hart.  And  I  know  you're  not  going  to  sell  them  if  you  keep 
them  in  a  cloister.  I  understand  that. 

Mr.  Hellerman  ? 

Mr.  Hellerman.  The  broadcaster  claims.  "The  FCC  has  restricted 
pay-cable's  ability  to  show  feature  films,"  I  guess,  because  of  the 
siphoning  argument. 

As  we  heard  earlier  today,  the  networks  have  decided  to  show  fewer 
movies  next  season.  Would  the  NAB  support  a  requirement  that  the 
commercial  television  networks  maintain  the  1974  level  ? 
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Mr.  Wasilewski.  No. 

Mr.  Hellerman.  Aren't  you  really  concerned  when  you  discuss 
siphoning  that  you're  concerned  with  audience  siphoning  rather  than 
program  ? 

Mr.  Wasilewski.  No,  sir.  We're  not  concerned  about  audience  siphon- 
ing. We  are  not  really  concerned  about  loss  of  audience,  per  se,  to  pay- 
cable,  and  that  suggestion  I  would  like  to  get  back  to. 

I  have  never  believed,  nor  ever  said,  that  was  a  concern. 

In  fact,  I  think  that  if  we  do  go  and  have  the  Eose  Bowl  and  the 
Super  Bowl  go  someplace  else,  and  have  movies  go  someplace  else,  or 
whatever,  you're  still  going  to  have  a  substantial  audience,  in  my  judg- 
ment, for  over-the-air  advertiser-supported  television. 

I  do  think,  however,  that  the  programing  will  not  be  the  premium 
programing  that  other  people  are  paying  $1  or  $2  for. 

Mr.  Hellerman.  Well,  Mr.  Wasilewski,  speaking  of  programing, 
you've  concluded  your  statement  by  listing  a  number  of  organizations 
which  have  expressed  concern  apparently  regarding  pay-cable.  You 
stated : 

Those  people  are  now  looking  to  Congress  and  the  FCC  to  guarantee  for 
future  years  the  same  level  of  sports  and  entertainment  they  now  receive  via 
free  television. 

On  September  2,  1974,  the  ABC  network  aired  a  program  called, 
"Prime  Time  Television,  the  Decision  Makers."  One  of  the  participants 
was  Les  Brown,  television  writer  for  the  New  York  Times.  He  stated : 

If  you  took  the  three  networks,  if  you  took  the  programs  and  turned  them 
into  cards,  and  then  shuffled  the  cards,  and  then  dealt  them  out  so  that  the  pro- 
grams fall  differently  in  all,  you  would  still  have  three  networks  that  are  all 
very  much  alike. 

My  question  is,  should  not  these  same  groups  be  looking  to  Congress 
and  the  FCC  to  expand  their  choices  of  programing  so  that  there  is 
a  real  variety  of  programing  including,  specifically,  minority  interest 
programing? 

Wouldn't  that  be  in  the  public  interest  ? 

Mr.  Wasilewski.  I  think  it  would  be  in  the  public  interest  to  have 
expanded  programing,  but  in  order  to  accomplish  that,  I  don't  think 
that  you  deprive  people  of  the  mass  appeal  programs  that  they  already 
have  on  the  over-the-air  advertiser-supported  television,  and  put  that 
over  on  pay-cable  so  the  intellectual  elite  can  enjoy  the  movie,  theater, 
the  symphony,  and  the  operas  they  can't  afford  directly  through  the 
normal  process  of  programing  coming  to  the  home  without  utilizing 
free,  over-the-air  mass  appeal-oriented  programing,  as  an  economic 
base. 

In  other  words,  I  would  be  all  for  widening  the  type  of  program- 
ing, but  don't  do  it  at  the  expense  of  the  vast  number  of  people  who 
enjoy  that  which  they  now  see,  be  it  football,  baseball,  basketball,  or 
entertainment  programing  and  films. 

Mr.  Hellerman.  Do  you  think  it  would  be  in  the  public  interest  for 
the  networks  to  be  carrying  more  presentations  by  the  Lincoln  Center  ? 

As  you  heard  yesterday,  they  are  unable  to  get  their  shows  on  the 
networks  because  of  the  cost  involved,  and  the  cost  described  there  is 
the  cost  of  profits  lost. 

Mr.  Wasilewski.  The  cost  involved  that  you're  talking  about.  I 
didn't  hear  that  testimony  yesterday,  sir,  but  what  they're  talking 
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about,  obviously,  is  the  cost  per  viewer  because  there's  not  that  many 
people  that  want  to  watch  the  Lincoln  Center  shows. 

If  there  were  the  same  number  that  wanted  to  watch  the  Lincoln 
Center  shows  as  wanted  to  watch  the  Archie  Bunker  show,  it  would 
be  there. 

Mr.  Hellerman.  Just  for  the  record,  how  much  did  the  NAB  spend 
in  the  anti-pay-cable  effort  ? 

Mr.  Wasilewski.  We  had  a  budget  last  year  of  approximately  $500,- 
000  for  the  calendar  year. 

Mr.  Hellerman.  Thank  you. 

Mr.  Pecore.  If  I  may,  Mr.  Chairman. 

Senator  Hart.  Yes. 

Mr.  Pecore.  In  reference  to  the  same  paragraph  that  Mr.  Chumbris 
referred  to:  "*  *  *  and  the  broadcaster's  investment  in  programs  and 
equipment," — he  now  proposes  to  take  away  the  same  programing 
which  the  public  had  been  receiving. 

Now,  are  you  inferring  that  the  use  of  broadcast  programing  by  the 
cable  people  has  been  wrong  or  possibly  illegal  ? 

Mr.  Wasilewski.  Obviously,  sir,  the  Supreme  Court  has  ruled  that 
the  cable  operators  are  not  subject  to  any  copyright  liability  for  carry- 
ing those  programs ;  so,  therefore,  it  is  not  illegal. 

Mr.  Pecore.  Thank  you. 

Mr.  Wasilewski.  I'm  just  saying  that  it  is,  to  me,  a  type  of  unfair 
competition  when  they  use  that  product  without  paying  anybody.  They 
charge  for  that — namely,  $5  or  $6 — and  use  that  as  an  economic  base, 
then,  to  go  further  and  provide  pay-cable. 

Mr.  Pecore.  The  other  question  I  have  is  in  your  prepared  state- 
ment "*  *  *  prohibitive  cost  of  wiring  the  entire  Nation,"  and  so  on. 

Has  there  been  any  studies  on  behalf  of  your  organization  or  others 
that  you  might  know  of,  which  would  define  or  specify  the  point  at 
which  the  wiring  cost  becomes  an  unmarketably  high  cost,  and  what 
sort  of  areas  of  the  country,  geographically  or  populationwise,  would 
be  cut  out  of  this  market  ? 

Mr.  Wasilewski.  There  was  a  study  done  a  few  years  ago  which 
came  up  with  the  figure  of  $230  billion  for  nationwide  wiring  by 
1982.  That  was  a  study  done  by  a  group  called  Complan,  under  con- 
tract to  the  Office  of  Telecommunications  Policy.  And  I  think,  with 
inflation  being  what  it  is,  that  figure  would  have  gone  up  considerably 
by  now. 

Mr.  Pecore.  I'm  more  concerned  with  trying  to  point  to  the  grada- 
tion between  the  urban  area,  at  which  point  it  becomes  a  rural  area — 
which  is  a  large  part  of  this — at  which  the  cable  obligation  becomes 
prohibitive  cost,  and  so  on,  to  the  point  that  it  would  be  unavailable. 

Mr.  Wasilewski.  I'm  not  aware  of  any  studies  as  such,  along  that 
line,  sir,  but  I  think  that  there  probably  have  been  some  done. 

Mr.  Pecore.  If  you  have  any,  I'd  be  pleased  if  you  could  send 
them  on. 

Mr.  Wasilewski.  I  sure  will. 

Mr.  Pecore.  Thank  you.  I  have  no  further  questions. 

Senator  Hart.  Thank  you  very  much. 

Mr.  Wasilewski.  Thank  you,  sir. 
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Senator  Hart.  We  are  recessed,  to  resume  June  24. 

[Whereupon  at  1 :07  p.m.,  the  hearing  was  recessed.  The  hearing 
scheduled  for  June  24  was  postponed  until  July  8, 1975.] 

[The  following  letter  is  Mr.  Wasilewski's  response  to  questions 
raised  during  his  testimony.  Testimony  resumes  on  p.  149.] 

National  Association  of  Broadcasters, 

Washington  B.C.,  June  18, 1975. 
Hon.  Philip  A.  Hart, 

Chairman,  Judiciary  Subcommittee  on  Antitrust  and  Monopoly,  Rayburn  Senate 
Office  Building,  Washington,  D.C. 

Dear  Senator  Hart:  This  is  in  response  to  your  request  that  I  submit,  for 
the  record,  the  answers  to  questions  raised  by  you  and  your  staff  during  my 
testimony  before  your  subcommittee  on  May  22,  1975. 

1.  "The  percentage  of  support  to  the  Association  (NAB)  from  TV,  individual 
and  network." 

Our  projected  budget  for  the  fiscal  year  1976  provides  for  support  of  approxi- 
mately 42%  by  our  television  members,  network  and  individual. 

2. ''How  much  the  consumer  pays  per  car  for  television  advertising.' 'w 

It  appears  that  the  average  television  advertising  expenditure  per  automobile 
was  about  $16.45  in  1973.  Total  network  and  spot  advertising  by  automobile 
manufacturers  was  about  $163.9  million  (according  to  TvB  estimates).  (This 
figure  does  not  include  local  advertising  by  dealers  and  dealer  associations,  since 
such  expenditures  don't  seem  proper  in  the  comparison  with'  labor  costs  that  I 
understand  to  be  your  question.)  Factory  sales  in  1973  were  about  9,965,000 
units,  hence  the  cost  per  car  of  about  $16.45.  Rather  interestingly,  the  expendi- 
tures vary  considerably  by  manufacturer — GM,  apparently,  spends  less  than  $11 
per  car,  Ford  spends  about  $20,  Chrysler  about  $23,  and  American  Motors  over 
$40. 

The  figure  of  $16.45,  low  as  it  is  in  relation  to  the  total  cost  of  the  production 
of  the  car,  cannot  be  extrapolated  into  a  direct  cost  to  the  consumer.  There  are 
few  industries  in  which  the  economies  of  scale  are  greater  than  they  are  in  the 
automobile  industry.  The  costs  of  tooling  up  an  assembly  line  are  enormous,  and 
can  only  be  justified  if  a  large  market  exists  for  the  cars  that  will  be  produced. 
Without  advertising  it's  doubtful  that  the  large  market  will  exist ;  without  a 
large  market,  there  would  be  no  automated  assembly  lines,  and  without  assembly 
lines  the  costs  of  the  cars  would  obviously  be  considerably  greater  than  they 
are  now. 

3.  "The  prohibitive  cost  of  wiring  the  nation." 

The  costs  of  wiring  the  nation  by  1982  were  estimated  by  Complan  to  be  $123 
billion.  Complan's  work  was  done  in  1968,  and  since  then  various  people  have 
applied  various  inflationary  factors  to  the  Complan  estimate ;  if  one  assumes,  for 
example,  that  the  costs  will  increase  at  4.5%  per  year,  then  the  $123  billion  be- 
comes $230  billion  by  1982. 

Beyond  those  questions  for  which  additional  documentation  was  required, 
several  questions  were  asked  regarding  the  degree  to  which  over  the  air  advertiser 
supported  television  can  be  termed  "free."  In  order  that  my  feelings  on  this 
matter  are  not  the  subject  of  any  dispute,  I  am  taking  this  opportunity  to  respond 
more  fully  than  time  would  allow  during  my  testimony. 

Advertising  has  as  its  object  the  selling  of  goods.  Television  advertising  pro- 
duces substantial  revenues  to  both  local  stations  and  networks  because  many 
advertisers  believe  it  is  the  most  efficient  and  cost-effective  method  of  reaching 
consumers.  Were  advertisers  to  decide  not  to  use  television  as  a  medium  for  the 
promotion  of  their  products,  they  would  use  other  means.  Therefore,  to  speak  in 
terms  of  advertising  as  an  isolated  "add-on"  to  the  cost  of  products  isthe  same 
as  speaking  of  labor,  or  rent,  or  packaging  as  an  "add-on"  to  that  cost.  To  the 
extent  that  it  is  a  cost  of  doing  business,  the  expenditure  of  which  flows  to 
broadcasting,  as  labor  costs  flow  to  workers,  it  does  not  represent  an  additional 
cost  to  the  television  viewer. 

I  want  to  thank  you  for  giving  me  the  opportunity  to  testify  before  your  sub- 
committee. I  hope  that  my  testimony  and  the  material  submitted  herewith  will 
be  of  assistance  to  you  in  your  deliberations. 

Sincerely, 

Vincent  Wasilewski. 
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TUESDAY,  JULY  8,  1975 

U.S.  Senate, 
Subcommittee  on  Antitrust  and  Monopoly 

of  the  Committee  on  the  Jtthctary, 

Washington,  D.G. 

The  subcommittee  met  at  8 :30  a.m.,  in  room  2228,  Dirksen  Senate 
Office  Building,  Hon.  Philip  A.  Hart  (chairman)  presiding. 

Present :  Senators  Hart,  Abourezk,  and  Thurmond. 

Also  present :  Howard  E.  O'Leary,  chief  counsel  and  staff  director; 
Gerald  Hellerman,  special  financial  adviser;  John  Thorne,  staff  of 
Senator  Abourezk;  Patricia  Y.  Bario,  editorial  director;  Catherine  M. 
McCarthy,  chief  clerk;  Peter  N.  Chumbris,  minority  chief  counsel; 
Richard  A.  Jones,  Jr.  and  Harry  D.  Dixon,  counsel;  and  Gary 
Vaughn,  economist. 

Senator  Hart.  We  will  be  in  order. 

Mr.  Arthur  R.  Taylor,  president  of  CBS,  Inc.,  will  be  our  first 
witness. 

STATEMENT  OF  ARTHUR  R.  TAYLOR,  PRESIDENT,  CBS,  INC. 

Mr.  Taylor.  Thank  you  Mr.  Chairman. 

I  appreciate  the  opportunity  to  be  here  today,  because  I  believe  that 
the  question  being  explored  by  this  subcommittee  could  have  major  im- 
plications for  the  continued  vitality  and  possibly  the  very  existence  of 
this  nation's  present  system  of  mass  communications.  It  is  therefore  a 
subject  deserving  of  the  most  careful  conideration  by  this  sub- 
committee. 

The  specific  subject  under  investigation  here — the  exhibition  of  mo- 
tion pictures  on  free  television  and  pay-cable — raises  important  issues 
involving  two  major  national  policies  fashioned  by  the  Congress.  One 
is  that  of  the  Communications  Act  which  was  designed,  "to  make 
available,  so  far  as  possible,  to  all  the  people  o\  the  United  States,  a 
rapid,  efficient,  nationwide  and  worldwide  radio  communications 
service.  *  *  *"  The  other  national  policy  is  that  laid  down  by  the 
antitrust  laws,  prohibiting  unreasonable  restraints  of  trade. 

The  basic  question  to  De  considered  here  is  whether  our  present 
system  of  mass  communications  best  serves  all  the  people  while  operat- 
ing within  the  antitrust  laws.  I  submit  that  it  does,  and  that  the  result 
is  the  most  sophisticated,  diverse,  and  extensive  system  of  mass  com- 
munications anywhere  in  the  world.  The  corollary  to  this  basic 
question  is  whether,  by  tampering  with  this  established  system  at  the 
behest  of  a  special  interest  group — the  pay-cable  industry — the  Gov- 
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ernment  would  be  improving  on  that  system.  I  submit  most  emphati- 
cally that  it  would  not,  and  that  the  result  would  be  detrimental  to 
the  public  interest. 

Two  months  ago,  you  heard  a  parade  of  witnesses  for  that  group 
charge  that  CBS,  in  common  with  other  networks,  has  engaged  in 
anticompetitive  practices  with  relation  to  pay-cable  television.  Mr. 
Chairman,  one  of  my  purposes  in  appearing  here  today  is  to  reply 
explicitly  and  candidly  to  those  charges.  Fcr  they  are  essentially  false. 
Richard  Henry  Lee,  one  of  the  first  Senators  from  Virginia,  once 
spoke  of  "artful  and  refined  plausibility"  being  "forever  called  in  to 
aid  the  most  pernicious  designs."  Many  of  those  charges  advanced  to 
you  in  May  in  behalf  cf  what  I  believe  to  be  the  pernicious  designs 
of  cable  interests  sounded  plausible.  But  they  contained  precious  little 
truth.  Let  us  look  at  some  of  them. 

It  was  charged  that  CBS  and  other  networks  in  1966  and  thereafter 
improperly  influenced  the  Federal  Communications  Commission  to 
impose  arbitrary  and  restrictive  antisiphoning  and  other  rules  on 
cable  systems,  primarily  to  frustrate  their  development.  This  charge 
is  false.  The  courts  have  affirmed  the  appropriateness  of  the  FCC's 
concern  with  cable  regulation  in  the  public  interest.  CBS,  I  should 
note,  was,  at  the  time,  a  major  owner  and  operator  of  domestic  cable 
systems,  and  had  no  interest  in  hampering  cable  growth.  But  we 
were  concerned  about  the  unfair  competition  presented  by  cable,  be- 
cause it  operates  outside  the  copyright  structure,  profiting  from  the 
attractions  of  free  television,  but  not  paying  for  them. 

The  FCC  well  knew  of  the  tremendous  potential  revenue  available 
to  pay-cable  to  outbid  free  television  for  the  best  attractions.  Even 
President  Nixon's  Cabinet  Committee  on  Cable  Communications, 
strongly  supportive  of  cable,  recognized  the  necessity  for  antisiphon- 
ing rules,  when  it  stated  that  "siphoning  is  a  national  concern"  and 
recommended  that  "the  FCC  have  the  authority  to  adapt  reasonable 
antisiphoning  provisions  to  the  changing  conditions  in  the  broad- 
cast, cable  and  programing  industries.  *  *  *"  Nevertheless,  we  ac- 
cepted then,  as  we  accept  today,  the  appropriate  growth  of  cable 
as  a  medium  providing  new  and  diverse  programing,  supplementary 
to  that  provided  by  free  television. 

You  also  heard  the  charge  made  that  the  so-called  cable  consensus 
agreement  among  broadcasting,  cable  and  movie  interests  in  1971  was 
forced  upon  cable  by  the  White  House,  to  help  broadcasting.  This  is 
completely  false.  CBS  opposed  the  agreement,  which  allows  local  cable 
operators  to  import  programs  from  distant  stations  to  compete  with 
local  television  stations.  FCC  Chairman  Burch,  himself  a  staunch 
advocate  of  cable  expansion,  has  said  that  broadcasters  were  by  far 
the  most  reluctant  of  the  three  groups  to  accept  the  agreement.  It 
should  be  noted  here,  that,  once  the  consensus  was  agreed  to,  cable 
interests  reneged  on  their  copyright  promises.  As  a  result,  cable  op- 
erates free  of  any  copyright  liability,  either  for  local  or  distant  signals 
that  it  retransmits. 

At  one  point  in  your  hearings,  the  President  of  the  National  Cable 
Television  Association  stated  that  free  broadcasting  is  seeking  to  "deny 
to  the  American  public  its  right  to  obtain  new  and  more  diverse  com- 
munication services."  He  then  Droduced.  as  examples  of  those  services, 
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the  same  old  array  of  grandiose  promises  that  the  pay  cable  people 
have  been  parading  before  the  public  for  years:  Special  consumer  in- 
formation channels,  foreign  language  programing,  instructional  serv- 
ices to  the  severely  handicapped  and  even  assistance,  through  two-way 
communications,  in  solving  the  problems  faced  by  Government,  indus- 
try, and  education  in  delivering  services  efficiently  and  on  a  cost-effec- 
tive basis.  That  is  a  tall  order,  and  unfortunately,  after  20  years  of 
operations,  cable  has  filled  almost  none  of  its  original  promises. 

Mr.  Chairman,  what  pay-cable  is  really  interested  in  is  skimming  off 
the  most  popular  portion  of  free  television's  programing,  depriving 
200  million  people  of  it,  and  selling  it  to  a  privileged  few.  This  was 
spelled  out  clearly  in  1972  by  one  cable  operator,  Geoffrey  Nathanson, 
then  president  of  Optical  Systems  Corp.,  who  was  quoted  in  Variety 
as  follows :  "We  used  to  . . .  talk  about  meter-reading  and  education  for 
the  kids  and  two-way  communications,  and  all  the  rest,"  Mr.  Nathan- 
son  said.  "But  let's  face  it — we're  really  talking  about  the  potential  of 
first-run  movies  and  superbowls  on  a  pay  basis." 

This,  mind  you,  is  from  a  member  of  the  same  industry  whose  wit- 
nesses told  this  subcommittee  in  May  that  "The  pay-cable  industry  has 
always  stated  that  it  does  not  wish  to  divert  any  sporting  events  from 
over-the-air  broadcasting  and  deny  them  to  the  public."  I  believe  that 
the  same  amount  of  credibility  that  statement  deserves  can  also  be  given 
to  that  of  Mr.  Nathanson's  successor  at  Optical  Systems,  who  promised 
this  subcommittee  that  "pay-cable  will  never  be  able  to  outbid  com- 
mercial television  for  feature  films."  1 

Mr.  Chairman,  the  facts  show  otherwise.  While  the  pay-cable  wit- 
nesses sought  to  depict  siphoning  of  such  attractions  as  "20.  30, 40  years 
down  the  road,"  we  can  conclude  from  the  evidence  already  given  that 
the  time  when  pay-cable  will  be  able  to  outbid  a  network  for  a  movie 
is  likely  as  close  as  5  years  down  the  road.  One  pay-cable  consultant 
testified  before  you  that  "Even  when  we  have  two  million  subscribers 
on  pay-cable  we  will  only  be  able  to  pay  about  $500,000  or  $600,000  per 
movie."  That  is  quite  a  figure.  Networks  now  pay  $800,000  for  two 
showings  of  the  typical  movie.  And  it  should  be  kept  in  mind  that  the 
Stanford  Kesearch  Institute  projects  that,  in  just  10  years,  the  number 
of  cable  television  homes  will  reach  25  million.  If  present  indications 
are  borne  out,  and  approximately  one-third  of  them  si<?n  up  for  pay- 
cable,  we  would  be  talking  about  8  million  customers — not  the  2  million 
attested  to  here.  With  those  resources,  pay-cable  will  be  able  to  outbid 
any  network  for  the  average  motion  picture. 

I  think  it  is  appropriate  to  point  out  here  that,  while  pay-cable  inter- 
ests sought  to  picture  their  competition  with  free  television  as  a  David 
and  Goliath  struggle,  and  the  NCTA  president  Spoke  of  the  networks' 
so-called  "awesome  economic  power,"  his  own  testimony  shows  that 
cable  is  an  aggressively  expanding  industry  with  annual  revenues  now 
estimated  at  roughly  $600  million.  Cable  operators  include  such  major 
companies  as  Time  Inc.,  Warner  Communications  find  Teleprompter. 
At  its  present  rate  of  growth,  it  will  be  cable  that  will  control  "awesome 
economic  power"  in  a  very  few  years,  and  it  is  this  that  the  FCC  anti- 
siphoning  rules  are  designed  to  control. 

1  See  letter  of  July  10, 1975,  p.  332. 
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Even  now,  the  leverage  that  pay-cable  has,  compared  to  free  tele- 
vision, is  awesome.  This  is  due  to  the  tremendous  disparity  in  revenue 
that  can  be  generated  for  an  attractive  program  offering  on  pay-cable. 
Television  advertisers  pay  about  7  cents  for  each  viewing  home  per 
movie.  It  is  possible  to  derive  from  studies  of  pay-cable  that  each  pay- 
cable  viewing  home  pays  upward  of  75  cents — an  11-to-l  leverage.  It  is 
clear  that  this  disparity  will  permit  an  audience  one-eleventh  the  size 
of  the  CBS  Television  Network's  audience  to  outbid  us  for  major 
attractions  if  there  are  no  protective  rules. 

Cable  interests,  of  course,  claimed  that  they  have  no  intention  of 
siphoning,  that  the  issue  is  a  "red  herring"  and  scare  tactic  by  broad- 
casters. But  the  facts  show  that  cable  interests  have  sought  at  every 
opportunity  to  chip  away  at  the  antisiphoning  rules  and  have  even  gone 
into  Federal  court  seeking  to  overturn  them.  One  must  ask  why  they 
would  bother,  if  they  have  no  intention  of  siphoning. 

At  your  hearings  in  May,  the  cable  interests  also  deliberately  created 
the  impression  that  network  television  contracts  for  movies  have  ren- 
dered the  3-year  initial  period  for  the  pay-cable  exploitation  of  motion 
pictures  inadequate.  But  the  record  shows  a  different  picture.  In  actu- 
ality, the  major  impediment  to  pay-cable's  use  of  movies  during  that 
period  has  not  been  the  broadcasters.  Rather,  it  is  the  motion  picture 
companies — and  the  motion  picture  companies  alone — who  decide 
when  a  film  is  going  to  be  offered  to  theaters,  when  it  is  going  to  be 
offered  to  pay-cable,  when  it  can  be  shown  on  free  television.  And  it 
is  the  movie  companies,  not  the  broadcasters,  who  are  the  copyright 
proprietors  and  who  have  complete  control  over  the  use  of  the  films. 

Pay-cable  also  complains  of  not  getting  an  adequate  supply  of  mov- 
ies because  of  network  procurement  and  exclusivity  practices.  This 
charge  is  also  false.  The  testimony  before  you  given  by  both  cable  and 
motion  picture  witnesses  indicates  that  about  100  new  films  a  year  go  to 
pay-cable — representing  almost  the  total  output  of  films  generally  re- 
leased to  movie  theaters  in  this  country  which  are  suitable  for  in-home 
exhibition.  Let  me  cite  a  report  published  in  April  by  Paul  Kagan 
Associates  Inc..  the  most  respected  source  of  business  information  in 
the  cable  field : 

That  Hollywood  is  distributing  most  of  its  best  films  to  the  new  pay  TV  industry 
is  evident  by  a  glance  at  the  April  bill  of  fare  offered  by  Home  Box  Office. 

And  they  list  37  different  movies,  7  of  them  pay-cable  premieres, 
offered  in  April  by  Home  Box  Office,  including  "American  Graffiti," 
"The  Great  Gatsby"  and  "The  Sting." 

Mr.  Chairman,  rights  to  literary  property,  including  motion  pic- 
tures, derive  from  the  Constitution  itself.  Article  I  confers  upon  Con- 
gress the  power  "To  promote  the  progress  of  science  and  useful  arts,  by 
securing  for  limited  times  to  authors  *  *  *  the  exclusive  right  to  their 
respective  writings."  It  is  significant  that  the  Constitution  identifies 
the  essential  character  of  copyright  as  exclusivity.  The  use  of  exclu- 
sivity must,  of  course,  be  reasonable  under  the  antitrust  laws. 

For  the  record,  let  me  state  here  and  now,  that  the  exclusivity  that 
CBS  seeks  is  against  competing  home  television  exhibition  by  pay- 
cable  during  the  period  in  which  CBS  has  broadcast  rights.  CBS 
does  not  now  obtain  exclusivity  against  pay-cable  television  for  3  years 
after  release  of  a  film.  In  rare  circumstances,  where  the  expected 
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broadcast  is  during  the  3-year  period  or  shortly  thereafter,  we  ask  for 
90  days  of  exclusivity  prior  to  the  date  on  which  the  film  is  available 
for  broadcast.  That  is  a  policy  which  I  believe  is  eminently  reason- 
able. Moreover,  we  will,  on  request,  conform  prior  agreements  to  the 
intent  of  the  FCC's  new  3-year  rule.  And  finally,  it  has  been  repre- 
sented before  this  subcommittee  that  CBS  purchases  movies  which 
it  does  not  intend  to  use.  This  is  false.  CBS  has  broadcast  every  movie 
it  has  ever  purchased,  except  in  several  rare  cases,  where  it  turned  out 
that  a  picture  was  unsuitable  from  the  standpoint  of  taste. 

But  the  fact  that  I  would  hope  members  of  this  subcommittee  would 
keep  in  mind  is  that,  when  pay-cable  acquires  rights  to  a  movie  or  a 
football  game,  then  the  audience  is  restricted  to  those  very  few  who 
have  access  to  pay-cable.  But  when  free  television  acquires  such  rights, 
every  viewer — cable  subscriber  or  not — can  watch  it.  In  the  final 
analysis,  that  is  what  is  of  utmost  importance  to  the  American  people. 

I  would  like  to  say  a  word  here  about  the  term  "free  television,"' 
Mr.  Chairman.  Pay-cable  advocates  often  argue  that  it  is  not  truly 
free,  because  the  cost  of  television  advertising  is  added  to  the  price 
of  a  product  or  service  that  the  consumer  buys. 

But  in  reality,  there  is  no  cost  at  all  to  the  consumer  from  free 
television.  If  there  were  no  television,  a  good  portion — if  not  all — 
of  that  advertising  dollar  would  be  spent  on  other  forms  of  selling. 
Effective  selling  actually  decreases  cost  by  creating  mass  markets  and 
demand,  mass  production  and  mass  distribution,  with  the  consequence 
of  lowering  costs.  It  also  eases  the  entry  into  the  marketplace  for  new 
products  and  smaller  competitors.  Without  advertising,  goods  would 
eventually  cost  the  consumer  more,  not  less. 

The  NCTA  has  stated  that  cable  should  be  permitted  to  compete 
freely  with  free  television  for  what  it  calls  "the  available  pro- 
graming." But  just  what  programing  is  available?  Clearly,  it  is  not 
community  service  and  two-way  communications.  They  have  not  ma- 
terialized from  the  cable  industry's  imagination.  And  it  is  not  the 
late  night  pornography  offered  on  cable  television  in  New  York,  for 
free  broadcasting  is  not  interested  in  competing  for  that.1  No.  What 
is  "available"  is  what  has  always  been  available — the  very  program- 
ing that  free  television  has  either  developed  or  purchased  from  others, 
at  a  tremendous  investment.  Now  pay-cable  wants  to  move  in  and 
take  over  some  of  that  programing — not  news  or  public  affairs,  which 
free  television  produces  at  such  an  enormous  cost — but  the  popular 
entertainment  which  is  now  freely  available  to  200  million  Americans. 
And  cable  interests  want  to  offer  it  to  a  select  few  for  a  price,  even 
though  they  have  invested  virtually  nothing  in  program  development. 
That,  Mr.  Chairman,  is  not  my  idea  of  "competition"  in  the  public 
interest. 

Pay-cable  was  also  described  to  the  subcommittee  last  month  as  a 
"new  technology."  And  it  was  denied  that  cable  is  merely  "a  sup- 
plement to  broadcasting,  but  [rather]  an  independent  medium."  This 
hardly  squares  with  the  NCTA  President's  testimony  that,  "today  the 
cable  television  industry  is  almost  completely  reliant  upon  the  broad- 
casting industry  for  its  product,"  and  that  "about  85  percent  of  what 
cable  television  provides  to  its  viewers  is  what  we  receive  from  the 


1  See  letter  of  July  21,  1975,  p.  353. 
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broadcasting  industries," — at  no  cost  to  pay-cable.  That  does  not  sound 
to  me  like  a  new  technology  or  an  independent  medium,  but  rather 
a  parasitic  medium. 

In  truth,  pay-cable  exists  only  because  millions  of  Americans  have 
spent  hundreds  of  dollars  each  to  buy  television  receivers  on  the  pre- 
mise that  programing  would  be  free.  It  is  obvious  that  there  would 
be  no  cable  industry  without  this  economic  base.  Does  anyone  here 
seriously  believe  that  the  American  consumer  would  buy  a  television 
set  if  the  only  viewing  available  was  the  pitifully  few  programs  de- 
veloped by  pay  television — which  it  would  cost  that  consumer  an  extra 
$100  a  year  or  more  to  watch?  Nevertheless,  cable  interests  have  the 
audacity  to  come  before  this  subcommittee  and  complain  that  anti- 
siphoning  rules  prevent  them  from  "competing"  in  the  marketplace, 

Mr.  Chairman,  CBS  has  no  fear  of  fair  and  genuine  marketplace 
competition.  "We  have  demonstrated  in  the  past  that  we  can  compete 
quite  well,  both  in  our  own  industry  and  against  rival  forms  of  com- 
munication, such  as  movies  and  magazines.  The  difference  is,  these 
genuine  rivals  compete  with  their  own  attractions,  not  by  purloining 
ours. 

CBS  does  not  seek  or  support  any  legal  or  regulatory  protection 
against  pay-cable,  if  it  operates  as  a  genuinely  independent  compet- 
itive means  of  program  distribution.  But  the  great  preponderance 
of  pay-cable  operators  do  not  wish  to  provide  the  public  with  addi- 
tional services,  but  to  limit  existing  services  to  a  privileged  and  select 
group. 

Free  television  now  reaches  97  percent  of  American  homes,  68  mil- 
lion in  all,  while  pay-cable  reaches  less  than  200,000.  Pay-cable  can 
never  reach  as  many  homes  as  free  television  because  of  the  monu- 
mental capital  costs  of  wiring  the  Nation.  The  urban  and  affluent 
portion  of  the  population  will  always  comprise  most  of  pay-cable's 
audience.  There  are  few  among  the  poor  or  the  elderly — those  who 
rely  upon  television  most — who  will  be  able  to  afford  to  pay  $100  a 
year  or  more  to  see  what  they  now  see  for  free.  And  in  rural  areas, 
where  homes  are  widely  spaced,  it  is  unlikely  that  the  costs  of  string- 
ing cable  will  ever  be  brought  down  to  a  realistic  level.  Thus,  attrac- 
tions that  pay-cable  is  able  to  bid  away  from  free  television  will  be 
denied  to  those  people. 

The  effect  of  massive  siphoning  on  free  television,  as  we  know  it, 
could  be  disastrous.  With  its  best  and  most  popular  programs  lost  to 
pay-cable,  free  television  would  have  far  less  money  to  spend  on  the 
more  expensive  but  less  profitable  types  of  programing  which  the 
public  has  come  to  depend  upon — news,  public  affairs,  children's  pro- 
grams, and  so  forth.  The  resources  that  have  paid  for  coverage  of 
moon  walks,  of  impeachment  hearings  and  of  election  campaigns  may 
no  longer  be  available.  I  submit  that  this  is  hardly  the  system  envi- 
sioned by  the  Congress  when  it  spoke  of  broadcasting  that  serves  "ail 
the  people  of  the  United  States." 

I  do  not  believe  that  the  Congress  then  intended  to  advance  the 
ambitions  of  any  one  small  group  of  pay-cable  entrepreneurs  or  any 
other  small  group.  The  FCC  regulations  are  designed  to  serve  the 
interests  of  200  million  American  viewers. 

It  is  perhaps  significant  that  the  Congress  passed  the  Communica- 
tions Act  of  1934,  at  a  time  of  ecomonic  hardship  not  unlike  what  the 
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American  people  are  facing  today.  In  those  dark  days,  the  American 
people  were  brought  together,  and  their  spirits  lifted,  by  the  common 
experience  of  sharing  free  news  and  entertainment  over  the  radio. 
President  Roosevelt's  fireside  chats  bolstered  the  Nation's  confidence 
while,  according  to  Erik  Barnouw,  the  historian,  "The  dominance  of 
comedy  and  variety  on  the  air  at  the  lowest  ebb  of  depression,  seemed  to 
some  observers  exactly  what  was  needed."  Today,  I  believe  that  the 
news  and  entertainment  that  Americans  receive  free  in  their  homes, 
similarly,  go  a  long  way  toward  improving  the  Nation's  morale  and 
understanding  in  a  time  of  economic  gloom. 

I  hope  that  all  Members  of  Congress  will  keep  this  in  mind  when  they 
are  asked  to  consider  the  special  pleadings  of  pay-cable  interests  for 
a  Government  boost  to  their  business  at  the  expense  of  the  American 
public.  For,  regardless  of  which  side  of  these  many,  many  arguments 
and  fine  points  you  take,  there  is  one  inescapable  fact :  When  all  is  said 
and  done,  the  encroachment  of  pay-cable  into  any  area  of  programing 
now  supplied  by  free  television  can  mean  only  that  your  constituents 
will  be  paying  for  something  that  they  now  receive  free.  Under  no 
stretch  of  the  imagination  could  that  be  considered  in  the  public 
interest. 

Senator  Hart.  The  staff  has  prepared  a  number  of  questions  to 
develop  certain  points  which  I  will  ask  them  to  direct  to  Mr.  Taylor. 

But  before  we  do  that,  Senator  Abourezk  has  an  inquiry.  I  would 
welcome  him  to  voice  it. 

Senator  Abourezk.  Mr.  Taylor,  if  I  understand  your  position  cor- 
rectly— first  of  all  if  I  understand  the  FCC  rules  correctly — pay-cable, 
can  show  feature  films  for  the  first  few  years  after  the  release  of  the 
film,  am  I  understanding  that  correctly? 

Mr.  Taylor.  Yes,  sir. 

Senator  Abourezk.  Then  from  between  3  to  10  years,  pay-cable  is 
excluded  from  showing  these  films,  no  matter  what  rights  the  networks 
have. 

Mr.  Taylor.  Well,  that  is  not  quite  correct,  Senator.  Pay-cable  may 
show  the  film  if  there  is  a  contract  to  show  that  film  by  a  network,  or  a 
network  affiliate,  in  whatever  market  that  pay-cable  system  serves. 

That  is,  of  course,  one  of  the  reasons  we  are  here  today,  talking  about 
exclusivity  in  contracts. 

Senator  Abourezk.  If  there  is  a  contract  between  a  network  and  the 
movie  distributor,  is  that  right  ? 

Mr.  Taylor.  That  is  right.  Tf  it  is  a  nonexclusive  contract,  pay-cable 
mav  show  that  film  in  a  3  to  10  vear  period. 

Senator  Abourezk.  But  if  it  is  an  exclusive  contract,  between  the 
network  and  the  movie  industry  or  the  movie  distributing  council,  then 
pav-cable  cannot  show  it  between  3  and  10  years. 

Mr.  Taylor.  Just  as  other  networks  cannot  show  it,  and  other  home 
entertainment-type  enterprises  cannot  show  it. 

Senator  Abourezk.  Cannot? 

Mr.  Taylor.  Yes ;  that  is  correct. 

Senator  Abourezk.  I  am  just  kind  of  new  to  this  issue,  here,  so  that 
is  why  I  am  asking  you  what  pav-cable  is  asking  for. 

Mr.  Taylor.  We  are  all  new  to  this  issue,  Senator. 

Senator  Abourezk.  The  netAvorks  do  sign  exclusive  contracts,  do 
they  not,  with  the  movie  distributors  ? 
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Mr.  Taylor.  Yes.  There  are  degrees  and,  as  was  discussed  here  today, 
there  are  varying  degrees  among  the  three  networks  of  exclusivity, 
when  motion  pictures  are  contracted  for. 

Now,  we  ought  to  keep  in  mind,  which  is  a  very  important  point  that 
was  emphasized,  I  think,  in  my  statement,  and  in  the  excellent  state- 
ments of  Mr.  Howard  and  Mr.  Erlick,  that  it  is  the  motion  picture  com- 
panies that  own  these  motion  pictures. 

It  is  their  property.  They  decide  when  to  negotiate,  and  exclusivity  is 
one  of  the  things  they  have  to  sell.  That  is  one  of  the  things  that  one 
bargains  for  and  negotiates  with. 

Senator  Abotjrezk.  For  the  most  part  we  are  talking  about  feature 
films  that  are  classic  films,  for  want  of  a  better  word,  the  movie  people 
do  sign  exclusive  contracts  with  the  networks. 

Mr.  Taylor.  Yes ;  that  is  correct. 

Senator  Abotjrezk.  That  prevents  pay-cable  TV  from  showing 
them  after  the  third  year,  for  the  most  part. 

Mr.  Taylor.  For  the  most  part,  yes. 

Senator  Abotjrezk.  If  I  understand  it,  pay-cable  is  asking  that  those 
exclusive  contracts  be  forbidden.  Is  that  what  they  are  asking? 

Mr.  Taylor.  Yes ;  I  guess  that  is  the  thrust  of  this. 

Senator  Abotjrezk.  They  are  also  asking  for  the  right  to  show  those 
films  at  the  same  time  that  commercial  people  are  showing  them,  is 
that  correct. 

Mr.  Taylor.  Yes,  I  think  that  is  correct. 

Senator  Abotjrezk.  I  was  not  here  when  they  testified  before,  but 

1  have  talked  with  one  or  two  of  the  pay-cable  operators. 

Your  position  is  that  you  ought  to  have  those  exclusive  rights  from 
between  3  and  10  years  after  the  release  of  a  film. 

Mr.  Taylor.  Well.  I  am  not  happv  with  the  3  to  10;  I  supported  the 

2  to  10  before  the  FCC  change.  But  we  will  abide  by  the  FCC 
regulations. 

Senator  Abotjrezk.  You  would  like  to  retain  that  exclusivity  ? 

Mr.  Taylor.  We  would  like  to  make  sure  that  the  American  public 
could  see  those  motion  pictures,  at  least  in  the  3-  to  10-year  period. 

Senator  Abourezk.  Would  they  be  able  to  see  it  if  the  rule  were 
chanq-ed  so  that  neither  industry,  pay-cable  or  commercial  TV,  had 
exclusivity,  would  not  the  public  be  able  to  see  it  on  commercial  TV, 
if  they  chose  to  show  it? 

Mr.  Taylor.  That  is  a  very  perceptive  comment,  Senator,  and  let  me 
respond  to  it  in  this  way :  Let  us  suppose  all  exclusivity  were  to  go  by 
the  boards,  and  actually  there  was  no  exclusivity  for  the  networks  in 
the  3-to-10-year  period. 

It  seems  to  me,  that  prior  to  the  3-year  period,  there  also  could  be 
no  exclusivity.  I  fully  submit  that  if,  in  fact,  the  pay-cable  people  wish 
to  diminish  exclusivity  in  the  3-to-10-year  period,  then  they  ought  to 
be  prepared  to  support  a  position  where  there  would  be  compulsory 
licensing  in  the  l-to-3-year  period,  so  when  motion  pictures  were  made 
available  to  pay-cable,  then  they  would  also  be  made  available  to  free 
television. 

It  just  seems  to  me  that  that  logic  follows  the  premise  from  A  to  B. 
At  the  present  time,  it  is,  to  my  mind,  richly  comic  when  representa- 
tives from  the  pay-cable  industry  sat  here  and  damned  exclusivity. 
Because  I  will  promise  you,  sir,  and  I  will  promise  you,  Senator  Hart>-- 
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unfortunately,  5  years  from  today,  you  will  not  be  in  your  accustomed 
seat — and  may  I  say,  for  the  record,  sir,  that  that  is  a  loss  to  the 
Republic,  a  decided  loss  to  the  Republic. 

Five  years  from  today,  I  promise  you  the  pay-cable  industry  will  be 
sitting  here  defending  exclusivity,  which  they  will  be  demanding.  If 
what  you  are  suggesting  is  that  exclusivity  be  terminated  in  the  3-to- 
10-year  period,  then  I  suggest  that  is  a  very  good  position,  provided 
exclusivity  also  is  terminated  in  the  l-to-3-year  period. 

Senator  Abourezk.  Are  you  willing  to  support  that? 

Mr.  Taylor.  I  would  be  willing  to  support  that.  At  the  present 
time,  it  is  a  very,  very  difficult  position  because  the  pay-cable  people 
can  come  here  and  very,  very  piously  say:  "We  do  not 
want  exclusivity." 

They  depend  upon  their  motion  picture  allies  to  give  them  exclu- 
sivity in  the  l-to-3-year  period.  The  motion  picture  companies  control 
the  availability,  from  our  point  of  view,  and  they  withhold  those 
motion  pictures  from  us. 

I  would  bo  willing  to  support  the  point  of  view  that,  if  you  are  going 
to  get  rid  of  exclusively,  let  us  get  rid  of  it  altogether.  But  let  us  make 
sure  the  American  public  has  access  to  those  movies  at  the  same  time  as 
pav-cable. 

Senator  Abourezk.  I  would  agree  with  that.  The  only  thing  that  I 
do  not  agree  with  is — at  least  in  talking  with  the  pay-cable  TV  people, 
is  they  say  that  the  movie  industry  is  your  ally. 

Mr.  Taylor.  No;  that  is  not  true,  sir.  The  motion  picture  industry 
has,  in  its  testimony  here,  which  T  have  read  in  great  detail,  been  very 
supportive  of  pay-cable.  Mr.  Valenti  was  here  and  others  supporting 
the  pay-cable  interests. 

They  are  very  interested  in  seeing  that  those  interests  grow  and  be- 
come dominant.  They  are  handling  their  negotiations  with  us  to  sup- 
port that  point  of  view.  I  might  also  say  that  this  business  about  the 
networks  having  the  strong  negotiating  position  with  the  motion 
picture  companies  is  just  not  true. 

Senator  Abourezk.  If  the  motion  picture  industry  favors  pay-cable 
TV,  why  would  they  so  willingly  sign  an  exclusive  contract  with  the 
network  ? 

Mr.  Taylor.  That  is  a  question  of  negotiation — a  question  which  we 
negotiate  with  them. 

Senator  Abourezk.  Thev  do  not  have  to. 

Mr.  Taylor.  No  ;  they  do  not  have  to.  In  fact,  for  years  before  pay- 
cable — for  this  is  a  fairly  recent  phenomenon — before  the  last  2  or  3 
years,  exclusivity  was  never  a  problem  because  Nthe  pay-cable  industry 
was  not  a  problem.  Then,  when  pay-cable  began  to  come  into  its  own. 
the  motion  picture  companies,  some  of  whom  own  pay-cable  com- 
panies— "Warner  Communications,  for  example,  refused  to  sell  us 
motion  pictures  unless  we  gave  up  a  portion  of  our  exclusivity  rights, 
which  we,  in  fact,  have  given  up  on  a  freely  negotiated  basis. 

We  have  in  the  courts,  at  the  present  time,  a  suit  having  to  do  with 
the  block-booking  practices  of  the  motion  picture  companies,  which 
I  think  is  a  prima  facie  case  of  the  influence  and  the  power,  or  the  posi- 
tion, which  the  motion  picture  companies  have  when  they  are 
negotiating  with  us  to  buy  and  sell  their  feature  films. 
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Senator  Abourezk.  I  will  have  to  ask  the  other  two  network  people 
as  to  whether  they  support  that  same  position.  Just  by  way  of  making 
a  speech  here,  that  is  the  kind  of  thing  I  support.  I  think  that  people 
ought  to  have  a  choice  of  whether  they  want  to  pav  $3  or  $4,  or  what- 
ever it  is,  to  watch  a  movie  without  commercial" interruption,  or  to 
WaAT    %  wlthout  Paying  until  they  buy  underarm  deodorant. 

Mr.  Taylor.  There  is  a  very  grave  question  of  public  policy,  Senator. 
1  hat  question  has  to  do  with  whether  or  not  it  is  in  the  interest  of  the 
people  of  this  Nation  to  destroy  the  system  of  free  television,  to  impede 
it  or  to  hamper  it. 

One  of  the  things  that  bothers  me  is  that  the  pay-cable  industry  is 
constantly  changing  its  position.  Some  years  ago,  we  heard  that  they 
simply  needed  to  import  distant  signals  in  order  to  be  competitive  and 
economically  viable. 

Now,  they  say  they  have  to  have  greater  access  to  feature  films, 
which  I  believe  the  record  does  not  support.  Next  year,  it  is  going  to  be 
sports  and  the  year  after  it  is  going  to  be  something  else.  I  do  not  hear 
them  talking  about  news,  public  affairs,  children's  broadcasting,  public 
interest  broadcastings ;  I  do  not  hear  them  talking  about  supporting 
the  loss  leaders,  which  the  networks  provide. 

It  seems  to  me  that  the  appeals  of  pay-cable  that  have  been  made  to 
this  committee  have  been  of  the  crassest  nature.  They  simply  want 
to  skim  off  the  primary  attractions  which  enable  us  to  have  the  finan- 
cial resources  to  do  many  other  things  that  are  very  much  in  the  public 
interest. 

As  I  said,  I  would  promise  you,  sir,  that  for  those  of  us  who  are  here 
5  years  from  today,  the  cable  industry,  the  pay-cable  industry  will  be 
sitting  in  this  same  seat  defending  their  exclusivity  practices. 

Senator  Abourezk.  Thank  you,  Mr.  Taylor. 

Mr.  Taylor.  Thank  you,  sir. 

Mr.  Chumbris.  Mr.  Chairman? 

Senator  Hart.  Yes. 

Mr.  Chumbris.  On  this  point  that  Senator  Abourezk  just  raised,  Mr. 
OXeary,  the  chief  counsel  for  the  subcommittee,  raised  this  question 
with  the  motion  picture  producers. 

Mr.  Taylor.  I  do  not  have  the  transcript. 

Mr.  Chumbris.  In  it,  Mr.  O'Leary  asks  Mr.  Bleier,  "It  takes  two  to 
agree  to  these  contracts,  Mr.  Bleier.  Why  are  they  in  there?"  referring 
to  exclusivity. 

Mr.  Bleier  replies,  "The  other  one  at  the  dance  has  asked  for  it." 
And  then  Mr.  O'Leary  asks  the  question,  "Then,  what  is  the  key  thing 
in  a  negotiation  ?"  And  it  goes  on  to  say  the  price. 

In  the  colloquy  that  went  on,  the  motion  picture  people  seem  to 
give  the  impression  at  that  time,  that  since  the  networks  asked  for 
that  exclusivity,  they  gave  it  to  them.  I  will  let  Mr.  O'Leary  speak  for 
himself  as  to  what  he  was  trying  to  convey.  Why  would  the  motion  pic- 
tures not  hold  back  and  say,  "I  will  give  you  that  contract  but  without 
exclusivity ;  I  will  give  the  right  to  the  movie  but  without  exclusivity." 

Mr.  Taylor.  The  fact  of  the  matter  is  that  they  attempted  to  hold 
back.  Their  position  has  been  that  they  want  to  have  little  exclusivity. 
In  fact,  as  the  pay-cable  industry  has  grown,  our  policy  has  been 
adapted  to  take  care  of  the  2-year  period,  initially,  and  the  3-year  pe- 
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riod,  initially ;  the  3-year  period  is  now  in  existence,  imposed  by  the 
FCC  regulations. 

We  have,  in  fact,  changed  contracts  after  the  fact;  contracts  which 
gave  us  exclusivity  even  during  that  2-  and  3-year  period.  That  is  it 
totally.  But,  Mr.  Bleier,  I  think,  is  giving  a  greatly  misleading  state- 
ment because  the  exclusivity  situation  is  one  that  we  bargain  for  and 
negotiate  for. 

Let  me  use  an  analogy,  Mr.  Chumbris.  When  we  buy  motion,  pic- 
tures, it  is  like  buying  a  coal  mine,  at  a  fixed  price.  It  is  as  if  we  would 
say,  "We  are  going  to  buy  that  coal  mine  and  we  are  going  to  mine 
coal  at  some  future  time." 

We  pay  millions  of  dollars  to  buy  the  coal  mine  and  we  cannot  buy 
the  coal  mine  at  a  fixed  price  unless  we  know  how  much  of  the  coal  is 
going  to  be  taken  out  prior  to  the  time  that  we  get  our  equipment 
there. 

That  is  really  the  issue  of  exclusivity.  I  have  no  doubt  in  my  mind 
that  as  the  pay-cable  industry  expands,  grows,  becomes  more  eco- 
nomic and  competitive,  there  will  be  two  kinds  of  contracts.  One  con- 
tract will  be  nonexclusive — it  will  command  a  much  lower  price  than 
the  exclusive  contract  because  if  somebody  is  going  to  take  some  coal 
out  of  the  mine  prior  to  the  time  that  we  are  able  to  get  in  there,  we  are 
not  going  to  pay  as  much  for  it  as  we  would  if  we  know  that  the  mine 
will  be  relatively  intact  by  the  time  we  have  an  opportunity  to  exercise 
our  economic  rights. 

Mr.  Chumbris.  If  I  remember  Mr.  Valenti's  testimony  correctly,  he 
also  testified  before  the  FCC  in  the  same  light.  That  is,  that  he  would 
prefer,  or  the  motion  picture  industry  would  prefer  to,  after  their 
moviehouses  get  through  with  the  pictures,  then  deal  with  the  pay- 
cable  and  then,  after  that,  to  deal  with  free  television. 
Mr.  Taylor.  That  is  precisely  what  they  do  now. 
Mr.  Chumbris.  Yes.  Following  the  colloquy  that  Mr.  O'Leary  had 
with  Mr.  Edward  Bleier,  vice  president  Warner  Bros.  TV,  I  asked  Mr. 
Bleier  a  question,  "Are  those  pictures,  those  100  pictures  a  year" — 
meaning  the  100  pictures  that  one  of  the  pay-cable  people  testified  that 
they  are  able  to  obtain  from  the  movie  producers.  "Are  they  non-exclu- 
sive pictures,  in  that  there  is  no  exclusivity  attached  to  them?"  Well, 
they  still  could  have  some  pictures  if  the  release  date  and  the  time 
that  the  moviehouses  used  them  did  not  eat  up  the  full  2  years,  and  if 
the  exclusivity  date  did  not  begin  prior — 

Mr.  Bleier  said,  "They  must  be,  I  do  not  know — I  do  not  know  these 
contracts.  I  am  saying  they  must  be  or  else  lie  would  not  have  them." 
Now,  how  do  you  react  to  that  reply  of  Mr.  BJeier's  ? 
Mr.  Taylor.  I  react  that  this  is  what  permits  the  pay-cable  people  to 
sit  here  and  say,  "We  are  not  for  exclusivity",  because  the  motion  pic- 
ture companies,  in  effect,  do  not  offer  those  pictures  to  free  commercial 
television  until  after  they  finish  the  pay-cable  run. 

Just,  in  fact,  as  they  do  not  offer  them  until  they  finish  the  theatrical 
run.  There  is  no  need  at  this  moment  for  exclusivity  on  the  nart  of  pay- 
cable,  because  their  motion  picture  allies  will  handle  that  for  the  pay- 
cable  industry. 

Five  years  hence,  with  2  million,  3  million,  4  million  pay-cable 
viewers,  at  that  point  they  will  be  sitting  here  defending  the  harshest 
kind  of  exclusivity  practices. 
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Mr.  Chumbris.  Thank  you  very  much.  I  wanted  to  interject  at  that 
point  because  it  was  in  line  with  Senator  Abourezk's  question. 

Mr.  Taylor.  Yes ;  indeed,  it  was,  sir. 

Senator  Hart.  Mr.  O'Leary  ? 

Mr.  O'Leary.  Mr.  Taylor,  I  listened  to  your  colloquy  with  Senator 
Abourezk  with  interest. 

Mr.  Taylor.  Was  it  a  colloquy,  Mr.  O'Leary  ? 

Mr.  O'Leary.  I  will  give  you  a  chance  to  clarify  that. 

Are  you  saying  that  you  would  support  a  position  where  there  is  no 
FCC  rule  and  no  exclusivity  ? 

Mr.  Taylor.  No.  What  1  am  saying  is — we  are  taking  about  hypo- 
thetical cases — if,  in  fact,  one  argues  that  there  ought  to  be  no  exclu- 
sivity in  a  3-to- 10-year  period,  then  I  suggest  that  there  ought  to  be  no 
exclusivity  in  a  l-to-3-year  period.  And,  in  fact,  that  if  we  are  going 
to  adopt  this  principle  for  a  period  of  time,  the  principle  that  free 
television  and  pay-cable  television  ought  to  have  the  same  product  at 
the  same  time,  then  let  us  do  it  for  the  entire  license  at  that  time.  I 
think  that  is  a  very  logical  position. 

Mr.  O'Leary.  During  the  3-to-10-year  period  now,  is  it  CBS's  prac- 
tice, or  will  it  be  CBS's  practice  to  seek  exclusivity  for  a  broadcast 
period  with  respect  to  that  particular  film?  In  other  words,  if  you 
license  a  film  for  a  period  of  2  years  and  2  runs,  during  that  2-year 
period  will  you  ask  for  exclusivity  ? 

Mr.  Taylor.  Yes.  I  think  I  have  explained  our  policy  on  exclusivity 
and  I  have  given  you  the  reasons  why  I  believe  it  is  necessary.  But  I 
will  just  add  to  that  just  a  little  more  because  these  whole  hearings  re- 
volve around  the  philosophy  of  exclusivity. 

I  think  my  own  reading  of  history  is  that  when  one  owns  the  prop- 
erty, one  has  the  right  to  sell  that  property  in  an  exclusive  manner. 
That  is  the  position  of  the  motion  picture  industry. 

I  think  that  exclusivity  is  something  that  one  negotiates  for,  one 
bargains  for,  when  one  is  dealing  with  the  copyright  owner  of  a 
product. 

I  am  not  the  least  bit  defensive  about  exclusivity  practices.  We  have 
the  right  when  we  pay  millions  of  dollars,  in  my  judgment,  to  make 
sure  that  the  value  of  the  cow  we  bought — to  use  the  common  law 
symbol — that  the  white  cow  we  bought  on  day  one  is  not  the  red  cow 
that  is  delivered  to  us  on  day  two.  And  I  am  not  the  least  bit  defensive 
about  that. 

Now,  as  to  exclusivity  practices,  it  is  our  policy  to  ask,  or  bargain 
and  negotiate,  for  exclusivity  for  our  use  from  the  day  we  sign  the 
rental  contract — and  that  is  all  it  is,  a  rental  contract. 

We  make  exceptions.  A  major  exception  is,  of  course,  the  3-year 
period  under  the  antisiphoning  rules  of  the  FCC  under  which  those 
pictures  are  made  available  for  pay-cable. 

We  also  make  one  other  exception.  That  is  if,  on  the  off-chance  a  film 
will  be  made  available  to  us  in  the  l-to-3-year  period,  we  ask — we  do 
not  have  great  faith — we  ask  for  a  90-day  period  prior  to  the  date  at 
which  the  picture  is  going  to  be  shown  so  that  there  can  be  a  cooling-off 
and  some  new  interest  in  the  picture  stimulated. 

Mr.  O'Leary.  With  respect  to  this  second  part  of  the  FCC  rule  that 
deals  with  films  between  3  and  10  years  old.  When  you  take  the  FCC 
rule  in  combination  with  the  exclusivity,  which  you  will  seek,  that 
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makes  the  rule  meaningless  with  respect  to  pay-cable,  does  it  not  ?  They 
are  either  barred  by  the  FCC  rule  or  they  are  barred  by  the  contractual 
provision. 

Mr.  Taylor.  In  the  3-to-10-year  period  ? 

Mr.  O'Leart.  Right. 

Mr.  Taylor.  Yes;  that  is  quite  right.  Quite  appropriate,  I  might 
add.  Also  right  for  a  parasitic  industry  in  its — I  will  save  you  that 
discourse,  Mr.  O'Leary;  it  is  a  passionate  discourse. 

Mr.  O'Leary.  Now,  with  respect  to  the  third  part  of  that  FCC  rule, 
that  which  deals  with  films  that  are  more  than  10  years  old,  we  have 
received  testimony  from  cable  witnesses  and  motion  picture  producers, 
that  in  their  judgment  this  would  not  loosen  up  the  supply  of  those 
films  for  pay-cable ;  that  if  somebody  like  Home  Box  Office  is  trying 
to  put  together  a  satellite  network,  they  are  not  going  to  go  around  to 
each  one  of  those  local  markets  and  try  and  determine  whether  or  not 
that  film  has  been  shown  within  the  past  3  years. 

Do  you  agree  with  their  characterization  of  that  part  of  the  issue? 

Mr.  Taylor.  No,  I  think  that — my  reading  of  the  over- 10-year  rule 
is  that  it  will  loosen  up  many  films.  It  will  not  be  damaging  to  the 
networks. 

Where  that  damage  will  take  place  is  in  the  700  local  television 
stations  across  the  country  who  depend  upon  over  10-year  films  for 
late-night  entertainment  or  afternoon  entertainment. 

I  would  be  very  surprised  if,  in  fact,  Home  Box  Office  strives  to  put 
together  an  ancient  film  festival  one  night  a  week,  if  they  will  not  be 
able  to  do  that  with  a  little  industry. 

Mr.  O'Leary.  Mr.  Taylor,  you  indicate  that  it  is  the  motion  picture 
companies  who  decide  when  a  film  is  going  to  be  offered  in  the  theaters 
or  cable  or  free  TV. 

The  motion  picture  producers  indicate  that  when  you  are  faced 
with  the  prospect  of  getting  $800,000  from  a  network  as  opposed  to 
getting  $10,000  to  $15,000  from  pay-cable,  you  go  with  the  network, 
and  if  they  want  exclusivity,  you  give  it. 

Is  not  that  really  the  economic  reality  of  the  situation  ? 

Mr.  Taylor.  No  ;  not  at  all.  The  network  will  be  there.  What  really 
dictates  the  motion  picture  choice  is  how  fast  they  want  to  milk  the 
picture.  If  they  want  the  $800,000  early,  they  will  sell  it  to  free  televi- 
sion early.  If  they  want  to  wait,  as  many  of  them  have  chosen  to  wait, 
and  have  a  full  run  on  pay-cable,  they  will  wait. 

Of  course,  the  fact  of  the  matter  is  what  we  are  talking  about,  Mr. 
O'Leary.  In  the  case  of  pay-cable.  I  can  use  another  country  meta- 
phor. What  we  are  talking  about  is  a  body  that  has  a  rather  small 
malignant  tumor.  And  when  you  talk  about  the  $10,000  to  $15,000, 
what  you  are  really  asking  is :  Does  the  malignant  tumor  bother  you? 
The  answer  is  no,  not  today.  But  potentially  that  malignancy  is  very 
great  as  it  applies  to  the  effect  on  free  television  in  America.  The 
motion  picture  companies  know  this.  The  sports  owners  know  this. 
They  know  that  less  than  10  percent  of  the  television  sets  are  wired  to 
pay-cable  and  they  are  beginning  to  see  a  bonanza  in  terms  of  their 
return  on  their  original  investment,  they  know  that.  Those  are  the 
stakes  that  we  are  playing  for.  If  it  were  the  $10,000  to  $15,000  and 
200,000  pay-cable  customers  there  are  at  present,  we  would  not  be 
sitting  here  today. 
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We  are  talking  about  what  that  malignant  tumor  is  going  to  look 
like  5  years  from  today,  and  its  effect  on  free  commercial  television. 
That  is  the  issue  here. 

When  you  put  your  question  the  way  you  do,  you  do  not  take  that 
potential  effect  on  free  television  into  account  when  they  say  the 
economic  realities  are  $800,000  versus  $10,000  or  $15,000.  Let  us  try  to 
look  at  the  situation  5  years  from  today  when  pay-cable  is  a  million- 
dollar  buyer,  and  we  in  free  television  are  the  $800,000  and  $600,000 
and  $500,000  buyer.  That  is  where  the  public  interest  is  involved  in 
this  matter. 

Mr.  O'Leary.  I  understand  your  position  that  you  want  that  feature 
film  first,  nonetheless,  there  is' a  tradeoff,  is  there  not?  In  other  words, 
if  the  distribution  change  in  10  years  goes  to  the  point  where  first,  it 
is  the  box  office,  second,  it  is  pay-cable,  and  then  finally  it  is  free  TV, 
you  are  going  to  pay  less  for  that  film,  are  you  not  ? 

Mr.  Taylor.  It  all  depends  on  a  great  many  things.  It  depends  on 
the  market,  the  number  of  feature  films — someone  testified  well  here 
that  the  number  of  feature  films  that  we  can  purchase  for  free  televi- 
sion is  diminishing  because  of  the  exotic,  erotic  nature  of  so  many  of 
them. 

Mr.  O'Leary.  Mr.  Taylor,  in  your  statement  you  quote  President 
Nixon's  Cabinet  Committee  on  Cable  Communication  as  stating  that 
siphoning  is  a  national  concern  and  that  the  committee  recommended 
that  the  FCC  have  the  authority  to  adopt  reasonable  antisiphoning 
provisions  to  the  changing  conditions  of  the  broadcast  cable  and  pro- 
graming industry. 

They  were  talking  there  about  a  period  of  transition,  were  they  not? 
Is  that  not  a  little  misleading?  Did  they  not  say  for  the  longrun  there 
should  be  no  siphoning  restrictions  except  for  sports  ? 

Mr.  Taylor.  Yes;  they  did  say  that,  Mr.  O'Leary.  It  interested  me 
and  I  contacted  the  members  of  that  Commission.  About  half  the 
Commission  had  never  read  the  report  before  it  was  submitted.  So  that 
is  precisely  what  they  did,  they  did  talk  about  antisiphoning  in  the 
interim  period.  But  I  am  interested  to  know  how  that  report  was 
promulgated  without  the  close  attention  of  members  of  that  Com- 
mission. Maybe  you  know. 

Mr.  O'Leary.  Then  later  you  make  reference  to  the  Cabinet  Com- 
mittee's recommendation.  And  j7ou  say,  "Nevertheless,  we  accepted 
them  as  we  accept  today  the  appropriate  growth  of  cable  as  a  medium 
providing  new  and  diverse  programing  supplementary  to  that  pro- 
vided by  free  television." 

At  first  flush,  that  sounds  very  reasonable,  but  does  that  not  leave 
cable  TV  in  kind  of  a  "Catch  22"  type  situation?  You  were  saying: 
then  you  can  supplement  what  we  have  to  offer.  But  do  they  not  need 
a  programing  with  mass  appeal  in  order  to  get  off  the  ground  in  the 
first  place,  in  order  to  induce  somebody  to  have  that  wire  run  into 
their  home  ? 

Mr.  Taylor.  I  do  not  know  that  to  be  the  case.  I  do  not  know  what 
would  have  happened  if  the  networks  had  been  permitted  to  remain 
in  cable  because  we  would  have  been  committed  to  supplementary  pro- 
graming and  would  have  been  making  very,  very  substantial  invest- 
ments in  that  area  today. 
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If,  in  fact,  as  you  state,  that  they  need  the  mass  entertainment  at- 
tractions— I  do  not  know  that  you  are  correct.  I  do  not  know 
whether  entrepreneurial  initiative  could  overcome  that.  I  just  do  not 
know. 

Let  us  assume  that  you  are  right,  that  they  need  mass  entertain- 
ment in  order  to  get  on  the  ground.  Then  the  question  has  become :  Is 
that,  in  fact,  in  the  public  interest  ?  I  think,  at  the  moment,  that  the 
answer  to  that  is  "no." 

To  destroy  the  economic  basis  of  a  system  which  has  served  this 
country  so  well — and  I  think  has  potential  to  serve  us  much  better 
than  in  the  past — merely  to  overcome  what  may  well  be  the  entrepre- 
neurial deficiencies  of  an  industry,  then  I  think  that  is  clearly  not  in 
the  public  interest. 

I  would  be  much  more  sympathetic  to  that  view  if  I  saw  one  scin- 
tilla of  a  piece  of  evidence  that  these  people  were  interested  in  news, 
public  affairs,  children's  programing,  and,  in  fact,  if  I  saw  any  evi- 
dence that  they  were  not  interested  in  the  late-night  pornography  1 
that  is  coming  across  so  many  cable  systems  in  the  United  States.  I  do 
not  see  any  evidence  of  that  at  all.  I  think  I  have  the  right  to  withhold 
my  sympathies  for  the  case  you  just  made  on  that  basis. 

Mr.  O'Leary.  Well,  if,  for  the  moment,  we  accept  the  proposition 
that  they  need  some  programing  with  mass  appeal  in  order  to  induce 
some  people  to  sign  up  in  the  first  place,  then  we  are  pretty  much  down 
to  feature  films  and  sports,  are  we  not  ? 

Mr.  Taylor.  Well,  let  us  go  back  on  that,  because  there  is  only  one 
thing  that  makes  people  sign  up  in  the  first  place,  and  that  is  the  85 
to  90  percent  of  the  programing  which  we  provide  at  no  cost  to  the 
cable  business.  And  I  guess  you  are  going  to  get  the  passionate  discourse 
I  said  you  were  not  going  to  get  before. 

I  am  an  economic  historian  by  training,  and  by  application  I  know 
of  no  enterprise  in  the  history  of  this  country  that  has  ridden  on  the 
back  of  a  competing  industry  and  taken  its  product,  without  cost,  and 
has  attempted  to  damage  that  industry  in  the  process.  I  think  that  is 
an  outrageous  situation,  sir,  and  I  do  not  think  that  any  of  this  talk 
of  justice,  of  getting  off  the  ground  or  anything  of  that  kind,  can  be 
set  apart  from  that  very  harsh  economic  consideration. 

Mr.  O'Leary.  Mr.  Taylor,  with  respect  to  the  copyright  issue,  the 
chairman  supported  legislation  which  would  require  cable  TV  to  pay 
the  copyright  to  you. 

Mr.  Taylor.  I  know  that,  sir. 

Mr.  O'Leary.  Pay-cable  does  pay,  does  it  not  ?  I  mean,  they  pay  for 
whatever  they  put  over  their  particular  channels  ? 

Mr.  Taylor.  Yes;  but  the}7  pay  nothing  for  the  90  percent  of  it 
which  is  our  programing.  For  which  they  pay  nothing. 

Senator  Abotjrezk.  Am  I  wrong  in  this:  Does  pay-cable  put  on 
regular  programs 

Mr.  Taylor.  I  am  talking  about  cable. 

Senator  Abotjrezk.  You  are  not  talking  about  pay-cable?  They  do 
not  put  on  other  programing  aside  from  the  movies,  is  that  right? 

Mr.  Taylor.  Yes ;  they  have  other  channels  on  which  they  put  the 
pay-cable  service. 

1  See  Manhattan  Cable  TV  letter  of  July  21,  1975  to  Senator  Hart,  p.  353. 
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Normally  speaking,  Senator,  there  are  two  services.  The  first  service 
is  putting  a  wire  into  the  house,  and  what  I  am  debating  with  Mr. 
O'Leary  is  why  that  wire  goes  in.  I  say  very  clearly  it  is  to  receive  our 
programs  with  greater  clarity — greater  visual  clarity,  not  greater  in- 
tellectual clarity. 

Senator  Abourezk.  It  would  be  hard  to  improve  on  that. 

Mr.  Taylor.  Oh,  no,  sir,  we  can  improve  a  great  deal  in  terms  of  the 
intellectual  clarity  of  our  medium. 

But,  that  is  what  puts  the  cable  in.  Usually,  that  is  a  $5,  $6,  $7,  $8 
a  month  charge.  In  addition  to  that,  once  the  wire  is  in,  about  a  quarter 
to  a  third  of  those  people  who  have  the  wire  elect  to  get  the  pay-cable 
service.  And  for  that  they  pay  $6,  $7,  $8,  $9  a  month  more.  That  would 
include  first -run  films  which,  when  in  New  York,  I  look  at.  I  think 
there  are  37  major  feature  films  now  being  offered  by  Home  Box  Office. 
And  they  get  sporting  events,  and  they  get  other  programs  as  well. 

Senator  Abourezk.  What  I  do  not  know,  is  that  the  pay-cable  in- 
dustry we  are  talking  about  is  generally  not  the  same  as  the  other  cable 
industry  that  brings  in  regular  programing,  is  it  ? 

Mr.  Taylor.  Well,  there  are  two  industries,  but  really  it  is  a  hydra, 
it  is  a  two-headed  thing.  Home  Box  Office,  for  example,  is  owned  by 
Time,  Inc.  It,  in  fact,  makes  an  arrangement  as  it  has  with  Tele- 
Prompter  or  Manhattan  Cable.  Then  there  is  a  sharing  of  the  profits 
of  the  pay-cable  enterprise  between  cable  operator  and  the  provider 
of  the  entertainment. 

Senator  Abourezk.  Your  complaint  is,  that  not  the  same  company 
but  the  same  cable  that  brings  in  Archie  Bunker  can  also  run  movies 
in  competition  with  it? 

Mr.  Taylor.  I  use  the  word  parasitic.  One  of  my  competitors  used 
the  word  piggybacking.  Someone  else  used  another  word. 

But  the  fact  of  the  matter  is,  that  there  would  be  no  cable  industry 
except  for  the  free  programing  which  comprises  90  percent  of  the 
schedule. 

Senator  Abourezk.  They  could  not  afford  to  run  their  own  cable  ? 

Mr.  Taylor.  No  one  would  buy  it.  So  it  is  our  programing  that  is  its 
economic  base.  This  is  what  I  find  economically  and  historically  so 
outrageous  in  this  situation. 

I  know  that  Senator  Hart  has  supported  copyright.  Of  course,  the 
cable  industry  now  does  not  support  copyright,  any  copyright  liability 
whatsover,  according  to  the  testimony  of  the  Senate  Copyright  Com- 
mittee not  so  long  ago. 

Mr.  O'Leary.  Mr.  Taylor,  the  Cabinet  Committee  and  other  inde- 
pendent commissions  which  have  looked  at  this  issue  all  seem  to  put 
sports  in  terms  of  a  separate  category.  In  other  words,  they  seem  to 
arrive  at  the  conclusion  that  people  have  grown  accustomed  to  seeing 
professional  sports  on  free  TV.  Congress  has  even  gone  so  far  as  to 
pass  the  recent  law  doing  away  with  the  blackout  of  local  professional 
football  <rames. 

Mr.  Taylor.  Keep  in  mind,  that  was  for  an  industry  upon  which 
the  Congress  conferred  a  monopolistic  position.  That  is  a  very  im- 
portant point  in  that  consideration. 

Mr.  O'Leary.  What  I  am  suggesting  is,  that  if  we  accept  this  prop- 
osition that  sports  and  feature  films  are  the  programing  with  mass 
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appeal  that  the  cable  needs,  then  are  we  not  pretty  much  down  to  the 
point  where  this  fight  over  feature  films  is  really  a  fight  over  whether 
or  not  cable  is  going  to  grow  at  all  ? 

Mr.  Taylor.  Mr.  O'Leary,  those  films  have  been  available  in  the  first 
3  years.  The  pay-cable  people  are  aided  and  abetted  by  the  motion 
picture  industry.  It  is  only  when  the  motion  picture  companies  want 
to  milk  their  pictures  early  that  they  come  to  us.  And,  they  have  got 
the  after-10-year  package. 

I  think  this  business  about  the  scarcity  of  product  is  wrong.  T  just 
think  one  ought  to  look  at  the  schedule  of  Manhattan  Sterling  Tele- 
vision to  see  that  a  great  deal  of  product  is  available. 

I  cannot  understand  why  these  pay-cable  people  come  down  here 
and  demand  more  when  it  seems  to  me  they  have  got  as  much  as  they 
require. 

Now,  on  the  subject  of  sports,  let  me  make  another  nrediction.  Here 
we  have  the  same  principle  that  explains  why.  on  D-Day  in  World 
War  II.  the  Allied  Forces  went  ashore  on  Omaha  and  Normandy 
beaches  instead  of  storming  Calais.  It  is  a  political  problem. 

The  pay-cable  people  know  very  well  that  to  advance  the  idea  that 
people  will  have  to  pay  for  the  Super  Bowl  and  the  Kentucky  Derby 
and  the  Olympics  will  defeat  their  cause  now.  That  is  a  tactical 
consideration. 

And,  again,  within  5  years  we  will  be  back  here — I  hone.  Mr. 
O'Leary,  that  you  are  still  here — we  will  be  back  ^ere  talking  about  the 
whole  problem  of  sports  coming  to  pay-cable.  There  is  not  a  question 
in  my  mind  that  that  is  going  to  occur. 

Senator  Abottrezk.  I  do  not  think  that  the  political  problem  will 
change  at  all  in  5  years  or  10  years,  for  that  matter. 

Mi.  Taylor.  I  hope  you  are  right,  Senator.  We  will  do  everything 
we  can  to  see  that  that  does  not  change. 

Mr.  O'Leary.  I  have  no  further  questions,  Mr.  Chairman. 

Mr.  Chumbris.  I  have  just  one  more,  Mr.  Chairman. 

Earlier,  I  referred  to  the  transcript  of  the  colloquy  that  we  have 
here  from  motion  picture  oroduc^s,  and  I  asked  the  witness  again  "if 
you  did  that,  then  pay-cable  would  have  a  crack  at  the  picture,  would 
it  not,  as  long  as  it  did  not  interfere  with  the  movie  houses  showings 
or  the  provisions  in  FCC  regulations."  And  Mr.  Stern's  reply — and 
I  would  like  to  get  your  reaction  to  it- — was  this : 

Well,  recognizing  the  disparity  between  the  amount  of  money  that  pay-cable 
would  pay  us  for  overall  use  of  the  picture  and  that  which  the  networks 
would  pay,  it  is  not  likely  that  we  are  going  to  say  to  the  networks.  "We  are 
not  going  to  sell  you  the  picture  unless  you  give  us  the^right  to  put  it  on  pay- 
cable."  It  is  not  very  likely. 

What  is  your  reaction  to  Mr.  Stern's  reply. 

Mr.  Taylor.  We  are  debating.  Those  points  are  being  negotiated 
every  day.  Who  was  this  who  made  the  statement  ? 

Mr.  Chumbris.  Mr.  Stern,  who  is  one  of  the  motion  picture  pro- 
ducers representatives  from  Universal  Studios — MCA.  Inc. 

Mr.  Taylor.  But  the  most  recent  negotiation  of  Warner  Brothers 
was  a  negotiation  where  we  changed  our  policy  of  exclusivity  in  order 
to  conform  with  the  FCC  regulations. 

We  have  a  continuing  problem  in  these  hearings  of  talking  about 
things  as  they  now  are  and  things  as  they  are  going  to  be.  One  can 
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testify  under  oath  to  things  as  they  now  are,  but  in  a  very,  very  short 
period  of  time,  that  whole  set  of  economic  circumstances  will  be 
changed. 

In  every  negotiation  we  have  with  motion  picture  companies  at  the 
present  time,  the  issue  of  decreasing  exclusivity  is  one  of  the  major 
points  that  we  are  talking  about. 

Mr.  Chumbris.  As  a  matter  of  fact,  I  believe  in  the  prepared  state- 
ments of  the  three  witnesses  who  will  appear  today,  it  is  indicated  that, 
in  some  instances,  the  pay-cable  people  have  paid  more — I  think  $500,- 

000  or  $600,000  for  one  showing— whereas,  your  bid  is  $800,000  for  two 
showings  which  means  that  they  are  paying  more  for  the  picture. 

So  this  disparity  that  Mr.  Stern  referred  to  here,  if  it  was  in  being- 
6  months  ago  or  a  year  ago,  it  is  no  longer  in  being". 

Mr.  Taylor.  Well,  the  salient  fact  is  that  it  is  a  very  small  number 
of  pay-cable  dealers  and  we  simply  cannot  compete  with  that  kind  of 
economic  clout,  with  8  to  9  percent  of  the  viewing  audience.  We  can 
no  longer  afford  to  outbid  these  people  for  a  product  that  is  made  avail- 
able to  them.  Particularly  so  when  the  motion  picture  producers  and 
the  sports  franchise  owners  see  a  gold  mine  bonanza  in  the  whole  pay- 
cable  business  sometime  down  the  road. 

Mr.  Chumbris.  As  you  view  it  now.  as  the  pay-cable  increases  its  in- 
come, then  they  will  be  in  a  position  to  bid  for  the  motion  pictures  with 
the  motion  picture  industry  as  you  would? 

Mr.  Taylor.  Well,  far  superior,  sir.  I  think  within  5  years  we  will 
not  be  able  to  bid  as  much  as  the  pay-cable  interests.  The  only  thing 
that  will  protect  the  public's  right  to  see  motion  pictures  on  a  timely 
basis  will  be  the  antisiphoning  rules  at  that  time.  And  as  months  go 
by,  every  negotiation  on  this  whole  question  of  exclusivity  will  become 
more  and  more  and  more  difficult. 

Mr.  Chumbris.  Just  one  other  point.  I  do  not  recall  the  name  of  the 
witness,  but  one  of  the  movie  picture  producer  companies  testified  that 
pay-cable  was  able  to  get  the  picture  8  months  after  release  of  the 
movie,  which  meant  that  they  had  them  from  8  months  to  the  3-year 
period  or  whatever  60-day  exclusivity  you  may  have  prior  to  the  3-year 
period. 

So  there  are  indications  where  pay-cable  has  been  able  to  get  a  movie 
rather  early  after  its  original  release. 

Mr.  Taylor.  Indeed,  sir. 

Mr.  Chumbris.  Thank  you,  sir. 

Mr.  Hellerman.  The  National  Cable  Television  Association  put  out 
a  brochure  which  you  may  have  seen.  This  one  here.1  [Indicating.] 

Mr.  Taylor.  Would  you  hold  it  up  again,  please  ?  I  may  have. 

Mr.  Hellermax  [indicating].  It  documents  a  network  telecast  of  a 
theatrical  film  as  monitored  in  a  local  station.  According  to  the  moni- 
toring, 22  minutes  and  10  seconds  of  the  original  film  were  deleted 
and  53  commercials  or  other  interruptions  were  added. 

The  question  I  have  is,  don't  you  think  that  if  the  public  is  willing 
to  pay  to  see  a  movie  without  interruptions  they  should  be  able  to. 
They  are  not  forced  to  subscribe  to  pay-cable. 

Air.  Taylor.  Yes,  that's  right ;  but  what's  the  reasoning  behind  it  ? 

1  think  the  thing  that  has  to  be  looked  at  here  is:  What  is  the  total 
effect  on  the  communications  policy  of  this  country  and  what's  the 


1  See  "Freedom  of  Choice,"  p.  34(5. 
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total  effect  on  the  68  million  families  in  the  home  audience  out  there? 
Do  you  want  to  sacrifice  that  policy  in  order  to  make  that  happen? 
Do  you  want  to  diminish  that  service  in  order  to  make  that  happen  ? 

Also,  incidentally,  some  studies  have  recently  been  done  on  the  ex- 
tent to  which  commercials  are  resented.  And  those  studies  indicate  that 
the  bulk  of  our  viewers  are  fairly  neutral.  In  fact,  not  fairly,  but  are 
neutral  on  commercials  or  in  favor  of  commercials.  But  to  say  that  they 
are  resented  and  they  are  an  impediment  to  enjoyment  doesn't  seem 
to  be  the  fact. 

Mr.  Hellerman.  Along  with  your  answer  concerning  pay-cable,  in 
a  recent  speech,1  John  A.  Schneider,  president  of  the  CBS  Broadcast 
Group,  stated : 

Television  has  never  been  in  better  health.  Neither  cable  or  cassettes,  the  new 
technology  of  today,  is  going  to  affect  our  position  as  the  Nation's  leading  means 
of  information,  entertainment  and  advertising. 

And  Mr.  Schneider  also  questions,  "Will  people  be  willing  to  pay  for 
the  same  things  they  now  receive  free?"  He  doesn't  seem  to  be  con- 
cerned that  pay-cable  will  adversely  impact  present-day  viewing. 

Mr.  Taylor.  Mr.  Schneider  is  in  the  room,  and  I  am  aware  of  that 
statement.  He  made  it  because  he  has  eminent  faith  in  the  good  sense 
of  the  Congress  and  you  and  Mr.  O'Leary,  that  you  will  not  permit 
that  to  happen.  [Laughter.] 

Senator  Abourezk.  Can  I  interrupt  just  a  moment?  Why  are  you 
assuming  that  the  ability  to  show  first-run  movies  on  pay-cable  TV 
will  destroy  commercial  TV? 

Mr.  Taylor.  I  think  the  fact.  Senator,  is  one  of  diminishing  capa- 
bilities. You  see,  I  again  come  back  to  the  fare  which  pay-cable  offers, 
which  is  very  rich  and  which  already  has  made  available  to  them, 
virtually  all  of  the  motion  pictures  being  made  now,  about  100  in  terms 
of  release. 

But  I  see  this — I  see  the  developments  we  discussed  today  as  an  his- 
torical continuum.  I  see  it  as  a  chipping  away  that  has  been  going  on 
for  10  years.  It  is  now  motion  pictures  within  1  to  3  years. 

Then  it  will  be  the  demise  of  exclusivity  which  I  hope  we  can  avoid, 
because  I  think  it  is  right  and  proper  on  our  part  to  have  it.  I  see  after 
that  the  attack  to  have  sports  go  to  pay-cable,  again  with  pay-cable  in 
alliance  with  the  franchise  owners,  who  see  a  great  bonanza. 

So  when  I  talk  about  the  diminishing  and  destroying  of  the  free  sys- 
tem of  commercial  television,  I  don't  talk  about  the  tumor  as  it  exists 
today.  T  talk  about  the  tumor  as  it  exists  after  an  historical  continuum 
has  gone  on  for  5  or  10  years. 

Senator  Abourezk.  Excluding  sports,  which  I  tend  to  agree  with  yoii 
that  there  would  be  a  tremendous  political  problem  both  now  and  in  the 
future  of  taking  sports  off  commercial  TV  and  showing  it  only  on 
pay-cable. 

Excluding  sports  and  talking  only  about  movies,  let  me  just  ask  you 
straight  out.  would  nonexclusivity  in  showing  movies  destroy  com- 
mercial TV  ? 

Mr.  Taylor.  It  would  diminish  it  and  it  becomes  part  of  that  story. 

Senator  Abourezk.  But  would  it  destroy  it  ? 

Mr.  Taylor.  I  don't  know.  I  don't  think  so.  but  I  think  it  would 
become  part  of  a  very  difficult  problem  where  we  would  have  less  funds 

1  See  "Changing  Trends  in  the  Entertainment  Industry,"  p.  352. 


168 

available  to  do  the  kind  of  public  information  and  public  service 
broadcasting  which  we,  as  licensees  of  the  Federal  Government,  are 
obligated  to  do. 

Senator  Abotjrezk.  Would  your  rhetoric  be  much  more  accurate 
then  if  you  didn't  use  the  word  "destroy-'? 

Mr.  Taylor.  No,  sir,  I  do  not  agree  with  that,  because  I  look  at  this 
not  as  it  exists  today,  but  as  it  exists  5  and  10  years  hence. 

Senator  Abourezk.  But  if  you  continued  for  5  years  and  everyone 
had  a  shot  at  whatever  movies  came  out  and  if  you  were  outbid  on 
every  one  of  them,  would  it  destroy  commercial  TV? 

Mr.  Taylor.  It  would  strengthen  pay-cable.  Let  me  give  you  an 
example.  Today 

Senator  Abourezk.  Would  you  try  to  answer  that  question? 

Mr.  Taylor.  Senator,  I  must  say  I  am  answering  it  10  years  out, 
because  it  is  what  that  would  lead  to.  The  sports  owners  might  very 
well  decide  at  that  point  that  the  bonanza  to  be  reaped  from  a  very 
strong  and  thriving  pay-cable  industry  was  so  great  to  them  that 
whatever  the  antisiphoning  rules  of  the  FCC  were  on  a  major  sporting 
event,  whether  they  were  to  withhold  it  for  5  years  or  4  years  or  3 
years,  whatever  the  case  may  be,  that  they  will  elect  to  withhold  it  in 
order  to  have  the  right  to  go  on  pay-cable. 

Let  me  give  you  an  example.  I  do  not  have  the  precise  figures  in 
mind,  but  the  amount  of  money  that  was  reaped  from  closed  circuit 
television,  on  which  thousands  of  people  saw  the  last  Ali  fight,  is  more 
than  any  sports  franchise  owner  could  hope  to  derive  from  free  com- 
merical  television.  That  is  what  I  am  afraid  of. 

I  am  afraid  that  the  situation  begins  here  and  now,  where  we 
diminish  slightly,  the  effect  of  free  commercial  television  in  this 
country.  It  grows  and  grows  and  grows,  and  at  that  point  we  have 
sports  owners  who  prefer  to  go  to  closed  circuit  television  for  a  period 
of  time,  so  that  they  then  deny  their  events  to  free  commercial  tele- 
vision with  the  aim  of  being  on  pay-cable  and  reaping  a  harvest  that 
is  financially  beyond  belief. 

Senator  Abourezk.  If  you  will  not  respond  to  the  question,  I  am 
going  to  make  a  short  speech. 

Mr.  Taylor.  I  tried  my  best,  Senator. 

Senator  Abourezk.  This  is  out  of  remarks  made  by  Donald  Baker, 
Deputy  Assistant  Attorney  General  of  the  Antitrust  Division,  the 
remarks  out  of  a  speech  he  made  April  14,  1975. 

"Buried  in  the  files,"  I  am  quoting— 

I  also  found  a  clipping  left  by  an  obviously  comic  colleague.  It  was  a  50 
years  ago  column  which  reported  on  a  1024  convention  of  the  National  Association 
of  Ice  Manufacturers  and  Retailers. 

Ice,  of  course,  was  a  very  big  business  back  then,  something  like  the  nation's 
seventh  largest  industry,  and  probably  at  the  time  would  have  been  on  any 
laundry  list  of  governmentally  acknowledged  social  needs. 

One  wonders  whether  there  was  much  talk  at  that  ice  makers  convention 
about  the  plain  threat  to  their  proven  ability  to  adequately  serve  the  public,  to 
satisfy  the  public's  needs  should  the  explosive  growth  of  the  then  infant  electric 
refrigerator  industry  go  unchecked  and  unregulated. 

What  might  have  happened  if  the  ice  makers  had  deliberately  turned  to  some 
regulatory  body  for  help  in  bringing  order  of  the  self-evident  chaos. 

They  certainly  would  have  pressed  the  argument  that  ice  was  essential  fo 
consumers  and  especially  essential  to  farm  families  who  were  beyond  the  electric 
lines  and  the  poor  families  who  could  not  afford  electric  refrigerators. 
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If  these  ice  makers  were  already  regulated  by  a  local  utility  commission  or 
city  council,  they  might  have  uncovered  some  kind  of  ancillary  jurisdiction  from 
that  body  to  safeguard  the  public  health  and  safety  and,  of  course,  the  ability 
of  the  ice  men  to  adequately  go  on  serving  the  public. 

If  such  ancillary  jurisdiction  had  been  asserted  and  upheld,  then  where  would 
we  find  ourselves  today  ?  One  is  reminded  of  all  those  ICC  proceedings  over  fresh 
versus  iced  versus  chilled  chickens. 

Would  my  wife,  for  example,  have  had  to  get  a  Certificate  of  Public  Convenience 
and  Necessity  to  buy  our  large,  new  refrigerator?  Would  she  be  defeated  alto- 
gether when  the  protesting  ice  carriers  established  that  an  iceman  was  on  the 
scene,  fit,  willing  and  able  to  make  adequate  delivery  of  ice  or  would  she  be  sub- 
jected to  an  antisiphoning  rule  which  prohibited  her  from  using  the  freezer 
to  make  ice  cubes? 

^  I  think  that  makes  the  point  that  I  want  to  make  here,  that  I  think 
the  fears  that  yon  are  trying  to  stress  here,  today,  in  my  opinion  do 
not  have  that  much  basis,  because  I  do  not  think  you  are  going  to  get 
sports  put  on  closed  TV.  because  there  is  too  much  of  a  tradition  and,  as 
you  said,  too  much  of  a  political  problem  in  doing  so. 

I  do  believe,  Mr.  Taylor,  that  what  it  boils  down  to  is,  that  an  effort 
to  keep  pay-cable  TV  from  getting  first-run  movies  for  any  substan- 
tial period  of  time  is  an  effort  to  keep  that  industry  from  getting  off  the 
ground  at  all. 

Mr.  Taylor.  I  think  you  are  wrong.  Senator.  I  disagree  with  you.  and 
that's  what  makes  this  great  democratic  country.  I  think  the  analogy 
is  wrong:. 

The  one  I  would  use  is  another  kind,  because  we're  dealing  here  with 
a  piggyback,  parasitic  problem.  Let's  suppose,  for  example,  that  the 
ecological  nature  of  this  country  does  not  survive;  the  air  quality  be- 
comes worse  and  worse  all  the  time  and  someone  invents  an  oxvotii 
machine. 

And  they  say,  "Buy  our  oxygen  machine  and  put  it  in  your  bed- 
room window  and  you  will  get  a  greater  amount  of  oxygen  out  of  that." 
Now,  that  doesn't  increase  the  amount  of  oxygen  in  the  air. 

What  it  does  do  is  decrease  the  amount  of  oxygen  available  to  people 
who  do  not  have  a  machine.  I  think  that  is  a  more  appropriate  analogy 
than  the  one  that  you  use. 

Senator  Abourezk.  In  using  the  word  "parasitic''  your  claim  is  that 
pay-cable  TV  could  not  exist  were  it  not  for  commercial  programing. 

Mr.  Taylor.  That's  right. 

Senator  Abourezk.  Commercial  programing  would  not  exist  were 
it  not  for  your  use  of  the  public  airwTaves. 

Mr.  Taylor.  That's  right. 

Senator  Abottrezk.  Is  that  then  parasitic  as  well  ? 

Mr.  Taylor.  Not  at  all.  I  think  we  service  the  public.  We  can  debate 
that — but  I  would  suggest  to  you  that  we  have  licenses  that  we  must 
have  renewed.  The  stations  have  large  amounts  of  public  interest 
broadcasting;. 

If,  m  fact,  the  debate  is  going  to  be  whether  or  not  we  serve  the  pub- 
lic interest,  I  would  like  to  talk  about  that.  Because  we  are  dedicated 
and  we  provide  our  service,  which  is  the  price  for  our  use  of  the  public 
airwaves. 

Mr.  Hellerman.  Mr.  Taylor,  would  you  explain  what  the  CBS  pay- 
cable  television  committee  is? 

Mr.  Taylor.  Yes.  It  is  an  internal  committee.  It  was  established  %y2 
years  ago,  and  considers  the  policy  questions  having  to  do  with  the 
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pay-cable  industry.  It  also  helps  to  keep  track  of  the  literature  in  the 
field  and  the  various  points  and  arguments  that  are  being  made. 

Mr.  Hellerman.  How  many  persons  on  the  staff? 

Mr.  Taylor.  It  had  a  part-time  staffer  who  is  no  longer  with  us.  It 
has  no  permanent  staff.  It  simply  is  a  consulting  body. 

Mr.  Hellerman.  Would  you  provide  for  the  record,  unless  you  have 
it  on  the  top  of  your  head,  a  statement  of  the  amount  of  the  funds  ex- 
pended by  CBS  in  1974  to  fight  cable?  I  am  referring  there  to  CBS's 
anti-pay-cable  campaign,  including  your  pay-cable  booklet. 

Mr.  Taylor.  I  do  not  know  what  the  pay-cable  booklet  cost  us.  Quite 
a  few  copies  have  been  distributed.  And  we  will  furnish  you  with  that 
information.1 

We  did  make  a  contribution,  if  my  recollection  serves  me  correctly, 
of  $100,000  to  the  NAB  special  committee  on  pay-cable.  I  think  that  is 
completely  appropriate. 

My  view  of  the  situation  here  is  that  the  efforts  of  the  National  Cable 
Television  Association  renders,  rather  puny,  any  of  the  things  that  we 
are  doing  in  order  to  make  our  side  of  the  case  well  known. 

The  National  Cable  Television  Association,  I  think,  has  done  a 
great  deal  more  than  we  have  in  order  to  present  its  arguments  to  the 
public  and  the  elected  representatives  of  that  public. 

Mr.  Hellerman.  Mr.  Koslow,  who  is  vice  president  of  marketing 
services  for  Bristol  Myers,  was  recently  quoted  as  saying  that  a  check 
of  five  top  agencies  show  that  there  is  top  support  for  quality  enter- 
tainment specials  that  the  networks  are  not  willing  to  schedule. 

This  pretty  much  supports  a  statement  of  Mr.  Goberman,  of  the 
Lincoln  Center,  concerning  the  difficulties  that  they  encounter  in 
getting  the  networks  to  make  air  time  available  for  their  shows. 

Unless  pay-cable  grows  the  public  is  apparently  going  to  continue 
to  be  offered  only  programs  which  will  appeal  to  the  largest  audience 
regardless  of  program  quality  and  content.  Do  you  have  any  comment 
on  that  ? 

Mr.  Taylor.  Let  me  first  of  all  say  that  our  business  is  providing 
mass  entertainment  to  a  very,  very  large  public.  I  would  quibble  with 
the  statement  that  there  are  no  high-oualitv  specials — the  "Autobiog- 
raphy of  Miss  Jane  Pitman,"  "The  Migrants,"  "The  Catholics,"  just 
on  CBS  alone.  Both  NBC  and  ABC  can  testify  to  theirs.  We  are  con- 
stantly pushing  what  we  think  is  the  public  taste  in  the  area  of 
specials. 

But  our  business  is  reaching  a  very  large  number  of  Americans 
and  apparently,  if  the  polls  are  to  be  believed,  with  a  great  deal  of 
satisfaction. 

I  would  wholly  and  completely  support  the  idea  of  pay-cable,  or 
cable,  or  anyone  else,  making  ballet  or  making  opera  available.  If  is 
estimated  that  there  are  between  3  and  4  million  people  in  America 
who  want  to  see  opera. 

Well,  there  ought  to  be  a  way.  I  think  we  ought  to  see  it,  and  maybe 
pay-cable  is  the  route,  since  a  very  relatively  small  payment  by  3  or 
4  million  people  would  provide  the  necessary  resources. 


1  The   cost  to  CBS  of   tho  booklet  entitled   "Does   the  American   Family  Need  Another 
Mouth  to  Feed?"  was  subsequently  received.  The  figure  is  $30,39S. 
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That,  in  fact,  is  what  we  support.  That,  it  seems  to  me,  is  entre- 
preneurial initiative — not  the  constant  effort  to  take  the  things  away 
which  we  are  offering  to  the  American  public. 

Mr.  Hellermax.  Mr.  Taylor,  in  your  testimony  you  seem  to  indi- 
cate that  the  networks  do  not  have  awesome  economic  power.  You 
cited  that  the  cable  television  industry  had  annual  revenues  of  ap- 
proximately $600  million.  CBS  had  over  $750  million  in  assets  as  of 
December  31,  1974,  and  $200  million  in  cash.  That  seems  like  an  awful 
1ot  of  economic  power. 

Mr.  Taylor.  Again,  we  have  to  look  into  what  the  future  will  bring. 
And  I  think  that  you  will  find  that  the  ability  to  pay  is  separate 
from  the  amount  of  net  assets  the  corporation  has.  The  ability  to  pay 
has  to  do  with  the  amount  of  revenue  that  can  be  derived  from  the 
sale  of  that  product. 

The  amount  of  revenue  that  can  be  derived  from  the  sale  of  the 
product  to  pay-cable  is  very  large  from  a  very  much  smaller  number 
of  people. 

Mr.  Hellermax.  You  question  the  validity  of  tampering  with  the 
present  broadcasting  system  at  the  behest  of  a  special-interest  group, 
namely,  the  pay-cable  industry. 

Would  you  include  in  that  group  the  Cable  Committee  on  Com- 
munications of  the  President,  the  Antitrust  Division  of  the  Depart- 
ment of  Justice,  the  Committee  on  Economic  Development,  the  Sloan 
Commission,  the  Aspen  Institute,  the  Rand  Corp.,  and  Standard  Re- 
search, as  being  part  of  the  pay-cable  industry  or  do  you  think  they  all 
are  in  error  in  support  of  pay-cable  ? 

Mr.  Taylor.  I  do  not  think  they  are  a  part  of  the  pay-cable  indus- 
try. I  think  all  the  reports  that  you  mentioned  are  partly  in  error 
and  we  have  made  dissents  in  all  of  those  cases,  in  just  the  same  way 
that  I  would  not  include  the  United  Auto  Workers,  the  Society  of 
Retarded  People,  the  societies  of  many  of  the  black  organizations 
around  the  country  as  part  of  free  commercial  television,  though  they 
have  also  issued  statements  in  support  of  free  commercial  television 
in  terms  of  the  issue  which  we  have  been  discussing. 

There  are  very  substantial  organizations,  as  you  know,  Mr.  Heller- 
man,  on  both  sides  of  this  issue.  They  are  not  part  of  the  combine. 
They  are  people  with  very  strong  interests  and  very  strong  beliefs. 

Mr.  Hellermax.  Thank  you,  Mr.  Taylor. 

Mr.  Taylor.  Thank  you. 

Senator  Abottrezk.  Mr.  Jones? 

Mr.  Joxes.  Senator  Thurmond  had  to  leave  unexpectedly  and  he 
wanted  me  to  ask  you  several  questions  just  for  the  record*. 

Mr.  Taylor,  you  have  referred  to  the  pay-cable  industry  as  parasitic, 
a  piggyback  industry.  In  your  opinion,  is  there  a  place  for  the  cable 
TV  industry,  and  if  so,  what  do  you  envision  as  it? 

Mr.  Taylor.  I  think  there  is  a  place  for  the  pay-cable  industry. 
We  just  touched  on  one  in  Mr.  Hellerman's  question.  There  are  people 
who  want  to  see  the  opera  who  are  willing  to  pay  a  rather  large 
amount  for  it — people  who  want  to  see  the  ballet.  These  are  not  mass 
audiences,  but  yet  they  do  number  in  the  millions. 

It  seems  to  me  that  there  ought  to  be  a  way  with  entrepreneurial 
initiative  to  reach  those  markets,  and,  in  fact,  there  are  ways  working 
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technologically.  We  are  banned  from  doing  anything  with  the  cable; 
but  we  are  working  over  the  airwaves  for  a  means  of,  perhaps,  serving 
those  audiences. 

So  I  see  pay-cable  as  a  thriving  industry,  as  one  that  brings  to 
millions  of  Americans  some  of  the  things  which  they  wish  to  see. 
But  the  area  of  mass  entertainment — the  40,  50,  00  million  American 
homes — that's  something  that  can  better  be  served  in  the  public  inter- 
est by  the  existing  system. 

Mr.  Jones.  In  your  testimony,  you  indicate  that  CBS  has  no  fear 
of  fair  and  genuine  marketplace  competition.  That  would  relate  to 
the  pay-cable  TV  industry.  What  type  of  competition  do  you  envision  ? 
Mr.  Taylor.  I  say  right  now  we  compete  with  motion  picture 
houses.  We  compete  with — in  New  York,  with  the  Mets  and  the 
Yankees,  and  other  entertainment  places  of  that  kind. 

We  do  not  have  a  situation  where  they  are  taking  our  product 
without  cost,  using  it  to  gain  entry  into  the  American  home;  and 
once  having  gained  entry,  creating  a  pay  situation  which,  at  that  point, 
begins  to  take  away  the  very  economic  foundation  and  basis  on  which 
the  whole  system  began. 

Free  competition  to  me  means  the  competitors  are  free  standing. 
One  doesn't  piggyback;  one  is  not  parasitic — one  meets  competition 
head  on.  We  are  more  than  prepared  to  do  that. 

Mr.  Jones.  So  you  are  saying  free  competition  can  exist  ? 
Mr.  Taylor.  Free  competition  can  exist,  but  it  cannot  exist  as  long 
as  the  basic  product,  the  basic  entree  of  the  pay-cable  industry,  is  our 
product,  as  long  as  it  is  what  we  do. 

Mr.  Jones.  One  last  point.  You  have  mentioned  in  your  statement, 
in  response  to  Mr.  Chumbris,  that  in  your  opinion,  pay-cable  TV  has 
tremendous  economic  power  and  would,  in  your  opinion,  be  able  to 
outbid  the  networks  for  features. 

How  do  you  explain  this?  I  think,  generally,  we  all  have  the  im- 
pression that  the  networks  have  great  economic  power,  but  I  dare  say 
that  the  public  does  not  have  that  impression  of  the  pay-cable  TV 
industry. 

Mr.  Taylor.  Again,  I  want  to  make  a  distinction,  and  it  is  a  trying 
search  for  the  example  which  will  make  it  clear  to  anyone.  But  the 
ability  to  compete  economically  is  not  so  much  a  function  of  the 
balance  sheet  but  it  is  a  function  of  the  revenues  that  can  be  derived 
from  products  sold. 

For  example,  if  you  are  in  the  pencil  business,  if  you  can  sell  10 
pencils  at  a  penny,  you  have  10  cents,  and  therefore,  you  can  pay  9 
cents  for  those  pencils  and  you  can  maintain  a  profit. 

If.  on  the  other  hand,  you  are  in  a  different  kind  of  pencil  business 
and  you  can  take  those  same  pencils  and  you  can  buy  5  pencils  for  9 
cents  and  you  can  sell  them  at  5  cents  apiece,  then  you've  got  25  cents. 
This  means  that,  instead  of  a  penny  profit,  you  have  got  10  cents 
profit,  This  gives  you,  then,  the  economic  clout  to  pay  more  for  the 
pencils.  That  is  what  we  are  talking  about,  That's  the  kind  of  economic 
clout.  I  am  discussing. 

Mr.  Jones.  Assuming  that  exclusivity  is  maintained,  does  not  si- 
phoning assume  that  the  pav-cable  TV  industry  will  be  able  to  outbid 
you  for  a  particular  feature  ? 
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Mr.  Taylor.  Yes ;  of  course.  That  is  precisely  what  the  basis  for  the 
FCC  siphoning  rules  are.  There  will  come  a  time  when  the  public  will 
be  denied  timely  programing  because  of  the  kind  of  economic  model  I 
have  just  described  to  you.  That  is  the  foundation. 

The  FCC  has  decided  that  part  of  its  responsibility  requires  them  to 
protect  the  public  interest  through  antisiphoning  mechanisms. 

Mr.  Jones.  Along  that  same  line,  is  TV  advertising  a  very  efficient 
means  of  advertising  ? 

Mr.  Taylor.  Yes,  it  is  very  efficient. 

Mr.  Jones.  Can  we  then  assume  the  advertising  companies,  who  wish 
to  advertise,  will  not  be  willing  to  pay  a  higher  price  to  enable  you,  in 
turn,  to  compete  with  the  pay-cable  TV  industry  ? 

Mr.  Taylor.  The  price  of  advertising  on  television  and  the  radio, 
in  fact  all  advertising,  is  simply  based  upon  the  audience  reached. 
When  the  audience  reached  diminishes,  the  prices  that  we  charge  our 
advertiser  goes  down.  It  is  just  that  simple. 

To  the  extent  that  the  features  on  television  are  not  of  high  quality. 
are  not  in  great  demand,  as  that  audience  diminishes,  the  price  that  the 
advertisers  would  be  willing  to  pay  us  per  minute  of  advertising  will 
decrease.  Our  revenues  will  go  down. 

Mr.  Jones.  So  you  are  assuming  that  occurrences  will  take  place 
which  will  affect  your  ability  to  compete  with  the  pay-cable  TV  indus- 
try? In  other  words,  you  are  assuming  that  a  situation  will  develop 
where  the  advertising  will  become  less  efficient,  the  advertisers  will  not 
be  willing  to  pay  you  as  much  to  enable  you  to  compete  ? 

Mr.  Taylor.  If  the  audiences  diminish — and  the  audiences  will  di- 
minish if  we  are  prevented  from  putting  forth  over  the  airwaves  the 
kind  of  attractions  that  people  are  used  to  and  customarily  receive. 

Mr.  Jones.  Thank  you  very  much. 

Senator  Abottrezk.  Mr.  Taylor,  thank  you  for  an  excellent 
presentation. 

Mr.  Taylor.  Thank  you. 

[Following  are  written  questions  that  were  sent  to  Mr.  Taylor  by 
Senator  Hart,  followed  bv  Mr.  Taylor's  responses.  Testimony  resumes 
on  p.  180.] 

Question  1.  In  your  statement,  yon  indicate  that  CBS's  practice  is  to  ask  for 
exclusivity  several  months  prior  to  availahility  date.  Since  you  may,  in  fact,  not 
play  a  film  for  months  after  the  availability  date,  this  appears  to  be  a  not  so 
subtle  way  of  extending  exclusivity.  Would  not  the  pay  date  be  a  more  appropri- 
ate date  if  any  exclusivity  is  to  be  allowed? 

Response  to  question  1.  The  CBS  Television  Network's  play  date  for  a  feature 
fiim  is  not  generally  known  when  the  license  agreement  for  the  film  is  made. 
But  even  if  a  date  were  tentatively  scheduled  at  the  time  of  contract  or  there- 
after, the  entire  period  of  availability — and  in  particular  the  right  of  scheduling 
flexibility  within  the  period — is  precisely  what  the  Network  is  buying  and  pay- 
ing for.  This  term  of  the  license  is  intensively  bargained  over  by  the  Network 
and  the  motion  picture  distributor.  The  earlier  the  film  is  available,  and  the 
longer  it  is  available  for  broadcast,  the  higher  the  price.  And  as  I  testified,  con- 
tractual exclusivity  is  th"  traditional  and  entirely  legitimate  means  of  protecting 
the  value  of  what  we  buy — the  right  to  exhibit  the  film,  with  its  value  un- 
diminished by  other  showings  in  the  home. 

Question  2.  A  report  by  the  Aspen  Institute  on  its  1974  program  on  Com- 
munications and  Society  stated : 

"Broadcasters  who  loudly  proclaim  tbeir  own  First  Amendment  freedom  from 
regulation  show  no  reluctance  to  push  the  government  restriction  on  pay  cable 
programming.  Yet  the  'electronic  box  office'  is  no  less  American  than  the  60- 
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second  commercial.  It  is  folly  to  limit  one  because  it  may  compete  with  the 
other." 

What  comment  do  you  have  with  respect  to  this  statement? 

Response  to  question  2.  For  a  complete  comment  on  the  empty  rhetoric  of  the 
quoted  paragraph,  I  would  simply  refer  to  my  testimony  before  the  Subcommittee, 
In  brief,  CBS  has  never  advocated  any  Government  regulation  of  pay  cable 
when  operated  as  an  independent  method  of  program  transmission  in  direct 
competition  with  free  broadcasting.  Moreover,  the  FCC's  anti-siphoning  rules 
need  not  be  justified  as  a  means  of  regulating  the  unfair  and  parasitic  "competi- 
tion" practiced  by  pay  cable.  While  I  cannot  speak  for  the  FCC,  it  is  perfectly 
plain  that  its  anti-siphoning  rules  are  designed  to  protect  the  public's  interest 
in  preserving  the  benefits  of  the  American  system  of  broadcasting. 

Question  3.  With  the  FCC  restrictions  on  pay  cable,  the  public  is  in  the  position 
of  having  to  rely  on  the  three  networks  to  see  theatrical  feature  films  on  the  tele- 
vision set  in  the  manner  and  at  the  time  you  determine.  It  appears  from  press 
reports  that  in  the  1975-76  season  CBS  will  be  putting  on  fewer  theatrical  films. 
In  effect,  CBS  would  be  said  to  be  removing  or  "siphoning"  movies,  if  you  will, 
off  its  own  schedule. 

Question  4-  As  a  quid  pro  quo  for  the  FCC  restrictions  on  pay  cable,  what  is 
your  opinion  as  to  the  FCC  requiring  the  networks  to  guarantee  a  minimum 
number  of  current  films  each  week  on  their  schedules?  Otherwise,  would  not 
the  situation  end  up  where  the  public  will  not  be  able  to  see  the  films  on  the  net- 
works and  pay  cable  will  not  be  able  to  show  them? 

Response  to  questions  3  and  4.  CBS's  contemplated  reduction  in  the  number  of 
feature  films  to  be  broadcast  on  our  network  next  season  is  a  direct  result 
of  the  number  of  available  films  which  we  believe  our  audience  will  want  to  see 
and  which  we  believe  it  is  appropriate  for  us  to  offer.  There  has  been  a  steady 
decrease  in  the  number  of  films  suitable  for  home  viewing — either  as  originally 
produced  or  as  edited  by  us. 

In  any  event  it  seems  unwise — to  say  the  least — to  suggest  that  the  FCC 
mandate  specific  programming  by  "requiring  the  networks  to  guarantee  a  mini- 
mum number  of  current  films  each  week  on  their  schedules."  And  if  such  an 
approach  were  undertaken,  the  FCC  would  necessarily  have  to  assert  a  pervasive 
jurisdiction  over  the  motion  picture  industry  so  as:  (a)  to  require  production  of 
a  sufficient  number  of  feature  films  suitable  for  home  exhibition,  (b)  to  require 
distribution  of  those  films  to  free  television  on  a  time  schedule  that  would  permit 
the  desired  network  broadcast  pattern  and,  (c)  consequently  to  regulate  the  price 
and  other  terms  of  motion  picture  production  and  licensing  agreements. 

Could  it  seriously  be  suggested  that  such  a  system  is  desirable,  much  less  work- 
able? Or  even  that  there  is  any  need  to  force  the  networks  to  do  what  they  are 
frequently  criticized  for  doing  too  well,  i.e.,  satisfying  the  public's  desire  for 
entertainment  programming?  And  finally,  given  the  FCC's  history  of  modifying  its 
anti-siphoning  rules  as  it  has  perceived  the  need  to  do  so,  is  there  any  demon- 
strated need  for  legislative  action  to  prevent  an  imagined  situation  "where 
the  public  will  not  be  able  to  see  the  films  on  the  networks  and  pay  cable  will 
not  be  able  to  show  them?"  I  think  not. 

Question  5.  Please  provide  for  the  record  a  list  of  all  theatrical  films  shown  by 
your  network  during  prime  time  for  the  period  January  1,  1874,  through  June  30, 
1975.  indicating : 

(a)  The  theatrical  release  date: 

(b)  the  date  the  film  was  licensed  to  your  network  ; 

(c)  the  date  of  the  beginning  of  the  availability  period  for  broadcast; 

(d)  in  the  case  of  films  licensed  within  two  years  of  theatrical  release,  the 
date  after  which  pay  cable  could  not  show  the  film  by  operation  of  the  network 
licensing  contract :  and 

(e)  CBS's  first  play  date. 

Response  to  question  5.  The  information  sought  by  this  question  would  appear 
to  be  essentially  equivalent  to  the  information  previously  requested  by  the  Sub- 
committee staff  and  submitted  by  CBS.  (On  January  13.  1975,  CBS  Vice  Presi- 
dent and  General  Counsel  Robert  V.  Evans  supplied  to  Mr.  Hellerman  copies  of  all 
feature  film  contracts,  including  amendments,  entered  into  by  the  CBS  Television 
Network  and  the  CBS  Owned  television  stations  from  January  1974  to  date — 
23  contracts  covering  88  films.  And  on  May  20,  1975  Mr.  Evans  supplied  to  Mr. 
Hellerman  copies  of  lengthy  analytic  charts,  setting  forth  detailed  information 


1  Kr 

1/0 

about  the  licensing  arrangements  for  each  of  those  88  films).  Hundreds  of  man 
hours  of  work  were  devoted  by  CBS  to  collecting  and  organizing  this  information. 
I  am  reluctant  to  require  a  great  deal  of  additional  work  to  be  carried  out — 
to  analyze  films  broadcast  rather  than  contracted  for  from  January  1974  to 
date — since  it  seems  unlikely  that  this  slight  difference  in  focus  would  yield 
information  that  could  be  significantly  more  useful  to  the  Subcommittee. 

Question  6.  The  following  questions  concern  your  owned  and  operated  stations 
which  are  located  in  the  nation's  largest  markets. 

(a)  How  do  your  5  O  &  O's  license  films? 

(b)  Does  a  single  buyer  act  for  all  5? 

(c)  If  so,  how  does  that  fit  with  the  duty  of  each  station  to  program  according 
to  local  needs? 

(d)  If  you  have  a  single  buyer  for  the  5  O  &  O's,  does  he  sometimes  insist 
that  a  distributor  license  the  same  film  to  all  5  stations? 

(e)  How  long  are  your  stations'  typical  film  licenses? 

(f)  Do  your  stations  insist  on  exclusivity  against  pay  cable  during  the  full 
period  the  film  is  available  for  broadcast? 

(g)  If  your  O  &  O's  have  films  under  long-term  contracts  with  exclusivity 
against  pay  cable,  doesn't  this  make  it  difficult,  if  not  impossible,  for  the  develop- 
ment of  a  national  pay  cable  network  offering  simultaneous  transmission  to  cable 
systems  throughout  the  United  States? 

Response  to  question  6.  (a)  and  (b)  In  almost  all  instances  the  distributors 
of  theatrical  feature  films  furnish  to  the  CBS  Television  Stations  ("CTS")  film 
buyer  in  New  York  lists  of  the  films  they  are  then  offering.  These  lists  will  con- 
tain the  titles,  casts,  production  year,  and  running  times  of  the  films  along  with 
the  basic  deal  points  such  as  the  length  of  the  term,  the  number  of  runs  and  the 
price.  The  latter  can  be  stated  either  on  an  overall  basis  or  on  a  market-by- 
market  basis.  The  distributor  often  uses  an  overall  price  to  attempt  to  make  a 
5-station  sale  (or  at  least  open  negotiations  on  that  basis)  rather  than  a  1-station 
sale.  In  such  cases,  the  CTS  film  buyer  allocates  the  price  among  the  CBS  Owned 
stations.  The  information  received  from  the  distributor  is  then  furnished  to  each 
of  the  CBS  Owned  stations.  Those  stations  then  individually  make  independent 
determinations  of  their  interest  in  the  proffered  films  and,  if  there  is  interest, 
indicate  whether  the  terms  proposed  (price,  licensed  period,  number  of  runs) 
are  compatible  with  their  needs.  Within  this  framework  the  CTS  film  buyer  or 
on  occasion  a  station  representative  then  endeavors  to  negotiate  for  each  station 
the  best  deal  possible.  If  the  station  is  dissatisfied  with  any  such  deal  and  rejects 
it,  a  deal  may  still  be  made  by  other  CBS  Owned  stations. 

(c)  The  fact  that  there  is  a  central  film  buyer  for  the  CBS  Owned  stations  is 
not  in  the  slightest  respect  at  variance  with  any  duty  of  the  station  to  program 
according  to  local  needs.  In  the  first  place  feature  films  are  generally  produced 
with  a  nationwide  market  in  mind  and  not  with  regard  to  regional  or  local  tastes 
or  needs.  But  apart  from  this,  the  single  film  buyer  is  used  at  least  in  part  because 
the  individual  who  performs  that  function  has  had  over  twenty-five  years  of 
experience  in  purchasing  films  for  television  stations.  He  is  fully  aware  of  the 
market  and  what  pictures  are  available,  their  strong  points  and  their  flaws.  He  Is 
aware  of  the  current  financial  and  business  needs  of  the  distributors  and  thus 
is  able  to  make  on  behalf  of  the  stations  more  advantageous  arrangements  than 
might  otherwise  be  possible.  However,  the  fundamental  point  is  that  CTS's  film 
buyer  cannot  license  any  film  for  any  CBS  Owned  station  unless  that  station 
approves.  Thus,  it  is  the  local  station  that  makes  the  decision  in  every  instance. 

(d)  No.  CTS  does  not  insist  upon  a  license  for  all  five  of  the  CBS  Owned 
stations,  and  as  CTS  is  no  longer  a  large  buyer  of  feature  films  it  could  not  do 
so  even  if  it  wished  to.  All  CTS  asks  is  that  in  each  of  its  markets  it  be  given 
an  opportunity  to  bid  for  such  films  as  may  be  available. 

(e)  The  most  common  term  is  seven  years,  although  in  some  cases  the  term 
may  be  ten  years.  Licenses  commonly  permit  10  to  12  runs  during  the  term. 

(f)  CTS  negotiates  to  obtain  exclusivity  against  in-home  exhibition  of  the 
feature  films  it  licenses,  whether  by  competing  broadcasters  or  by  pay  cable.  This 
exclusivity  is  designed  to  preserve  the  value  of  what  is  licensed  to  the  stations 
and  if  it  cannot  be  obtained,  then  the  stations  would  be  willing  to  pay  substan- 
tially less  money  to  license  feature  films. 

(g)  No.  As  in  the  case  of  licensing  to  networks,  it  is  the  motion  picture  dis- 
tributors who  decide  whether  to  license  television  stations  at  all,  and  if  so  at 
what  times  and  on  what  terms.  If  national  pay  cable  networks  became  a  realistic 
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■economic  prospect,  the  motion  picture  distributors  would  simply  withhold  their 
films  from  stations.  The  result  would  of  course  be  to  the  public's  detriment,  as  the 
lilms  became  available  only  to  the  affluent  urban  minority,  who  would  have 
access  to  the  pay  cable  network. 

ADDITIONAL  COMMENTS  OF  MR.  TAYLOR 

CBS  welcomes  the  interest  your  Subcommittee  has  shown  in  the  important 
issues  of  communications  and  antitrust  policy  covered  in  the  recent  hearings. 
I  would  like  to  mention  a  further  issue,  which  suggested  itself  to  me  as  I  con- 
sidered your  July  11  letter.  That  is  the  suitability  for  the  home  audience  of  the 
films  offered  by  free  broadcasting  and  pay  cable.  As  you  may  know,  the  National 
Association  of  Broadcasters'  Television  Code  recently  adopted  provisions  re- 
quiring, in  substance,  that  programming  broadcast  between  7  and  9  PM  be  suit- 
able for  family  viewing.  This  was  an  act  of  voluntary  self-regulation  by  the 
broadcasting  industry,  which  I  believe  is  very  much  in  the  public  interest.  I 
believe  that  the  public  interest  would  equally  be  served  if  the  pay  cable  industry 
were  to  take  comparable  action  with  respect  to  the  suitability  of  the  films  they 
offer. 


CBS  Inc., 
Washington,  D.C.,  September  26,  1975. 
Mr.  Gerald  Hellerman, 

Senate  Committee  on  the  Judiciary,  Subcommittee  on  Antitrust  and  Monopoly, 
Washington,  B.C. 

Dear  Mr.  Hellerman  :  In  further  response  to  Senator  Hart's  July  11  letter  to 
Mr.  Taylor,  enclosed  is  a  chart  entitled  "Theatrical  Feature  Films  Broadcast  By 
CBS  Television  Network  In  Prime  Time  January  1,  1974— June  30,  1975." 
Yours  truly, 

Mark  W.  Johnson, 
Assistant  General  Attorney. 
Enclosure 
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Senator  Aboueezk.  Mr.  Erlick? 

STATEMENT  OF  EVERETT  H.  ERLICK,  SENIOR  VICE  PRESIDENT 
AND  GENERAL  COUNSEL,  AMERICAN  BROADCASTING  CO.,  INC.; 
ACCOMPANIED  BY  ALAN  R.  MORRIS,  VICE  PRESIDENT,  LEGAL, 
FINANCIAL,  AND  PRODUCTION  ADMINISTRATION  TOR  ABC 
ENTERTAINMENT 

Mr.  Erlick.  Thank  you,  Mr.  Chairman. 

My  name  is  Everett  H.  Erlick  and  I  am  senior  vice  president  and 
general  counsel  of  American  Broadcasting  Co.,  Inc.  With  me  is  Alan 
R.  Morris,  vice  president,  legal,  financial,  and  production  administra- 
tion for  ABC  Entertainment. 

Thank  you  for  the  opportunity  to  participate  in  these  hearings. 

As  you  know,  ABC  operates  one  of  the  three  national  television 
networks  and  owns  five  television  stations.  We  are  part  of  a  regulated 
industry,  with  a  statutory  responsibility  to  operate  in  the  public  inter- 
est. How  the  cable  television  and  pay-cable  industries  develop  is  of 
concern  to  us  because  of  their  potential  effect  upon  the  existing  system 
of  advertiser-supported,  free  television. 

I  will  begin  with  four  basics  which  Ave  think  should  weigh  heavily 
in  vour  consideration  of  the  issues  involved  in  these  hearings. 

•  •     •  ■  .  ^ 

First,  free  television  programs  are  viewed  in  9<  percent  of  American 
homes.  This  service  is  comprehensive  and  diverse,  including  enter- 
tainment, sports,  news,  and  public  affairs.  Television  network  news 
and  public  affairs,  which  are  presented  at  very  substantial  financial 
losses,  are  the  principal  news  source  for  the  majority  of  the  American 
public.  This  system,  relied  upon  by  the  public  and  fostered  by  the  1934 
Communications  Act,  is  surely  one  of  our  Nation's  most  outstanding 
accomplishments,  the  benefits  of  which  are  shared  equally  by  rich  and 
poor  alike. 

Second,  free  television  and  pay-cable  television  do  not  compete  with 
each  other  in  the  traditional  sense.  Cable  is  a  subsidized  medium, 
wholly  dependent  on  the  carriage  of  television  broadcast  signals,  which 
it  utilizes  for  no  payment  at  all. 

Third,  unlike  free  television,  cable  service  is  limited  to  chosen  areas 
and.  even  in  such  areas,  to  those  able  to  pay.  Due  to  prohibitive  wiring 
costs,  more  than  half  of  the  Nation's  homes  will  never  be  reached  by 
cable.  Yet,  a  small  fraction  of  homes  has  the  clear  economic  potential 
to  take  away  from  the  rest  of  the  public  the  best  of  the  programs  which 
free  television  now  provides.  As  pay  television  is  developing,  it  is  a 
luxury  item.  Public  interest  groups,  labor  unions,  farm  organizations 
and  others  are  on  record  to  this  effect. 

Fourth,  pay-cable,  however,  has  a  place  in  the  national  communi- 
cations system  so  long  as  it  does  not  undermine  the  service  which  the 
public  presently  receives  without  extra  charge.  It  should  be  encour- 
aged to  present  diverse  and  innovative  programing  not  now  avail- 
able, and  discouraged  from  duplicating  what  is  already  available  on 
free  television. 

The  relationship  of  cable  television  and  pay-cable  to  our  present 
national  communications  system  has  been  a  subject  of  comprehensive 
and  ongoing  consideration  by  the  Federal  Communications  Commis- 
sion and  by  the  Committees  of  Congress  with  primary  responsibility 
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in  this  area.  The  Commission  has  properly  recognized  that  cable  tele- 
vision and  pay  TV,  in  whatever  form,  must  be  regulated  to  protect 
the  public's  stake  in  the  program  service  of  the  free  television  system. 
The  Federal  courts  have  endorsed  the  FCC's  regulatory  activity  in 
this  area. 

While  we  are  in  agreement  with  much  of  the  FCC's  regulatory  pro- 
gram for  pay-cable,  we  have  disagreed  with  very  important  specifics 
in  a  number  of  instances — most  recently  with  the  new  feature  film 
rules  adopted  last  April  which  we  believe  encourage  pay  television 
to  distribute,  for  a  charge,  exactly  the  same  kind  of  entertainment 
programing  now  available  on  free  television.  The  former  policy,  which 
we  have  asked  the  Commission  to  reinstate,  would  have  encouraged 
pay  television  only  so  long  as  it  was  innovative  and  diverse  and  did 
not  endanger  programs  available  to  all  through  free  television. 

There  are  several  ways  in  which  pay-cable,  if  not  effectively  regu- 
lated, has  the  potential  to  deprive  the  American  public  of  the  pro- 
gram service  it  presently  receives. 

Let's  consider  feature  films,  for  example.  Without  regulation,  the 
more  popular  motion  pictures  might  never  reach  free  television,  be- 
cause the  producers  could  continue  almost  indefinitely  to  exploit  them 
on  a  pay-cable  basis.  Today,  networks  pay,  on  an  average,  approxi- 
mately $850,000  per  feature  film  for  two  plays.  Mr.  Weisberg,  pres- 
ident of  Telemation  Services,  testified  before  you  in  May  that  with 
only  2  million  pay-cable  subscribers  he  could  pay  $500,000  to  $600,000 
per  title.  Projecting  from  this,  with  only  4  million  subscribers  pay 
cable  should  be  able  to  pay  more  than  $1  million  per  title. 

Using  other  analyses,  as  Stanford  Research  Institute  does  in  its 
widely  publicized  1974  study  on  cable  television,  900.000  pay  TV 
homes,  paying  to  watch  a  movie,  would  raise  approximately  the  same 
dollar  amount  for  the  Hollywood  producers  as  60  million  free  tele- 
vision viewers. 

That's  why  pay-cable  can  very  shortly  become  a  more  important 
customer  for  feature  films  than  the  free  networks. 

Multiple  pay-cable  exposures  of  motion  pictures,  over  an  extended 
period,  may  so  reduce  their  attractiveness  that  they  will  no  longer  be 
desirable  network  programing.  The  appeal  of  any  program  can  be 
compromised  by  overexposure.  The  motion  picture  companies  have 
been  the  first  to  recognize  that  effective  marketing  of  their  product 
requires  months  or  years  of  "rest''  between  release  and  re-release,  as 
well  as  between  theatrical  and  other  forms  of  exhibition.  There  are 
similar  concerns  in  free  television.  For  example,  ABC  has  found  that 
a  motion  picture  which  is  to  be  broadcast  twice,  ideally,  should  "rest'' 
12  to  18  months  between  these  presentations.   * 

While  there  is  little  dispute  that  pay-cable  has  the  potential  for 
siphoning  programs  from  free  television,  some  have  questioned  whether 
the  anticipated  level  of  pay-cable  development  during  the  next  sev- 
eral years  is  sufficient  to  pose  such  a  threat.  That  is  a  legitimate  ques- 
tion to  which  I  would  like  to  respond. 

Although  pay-cable  is  available  in  only  approximately  200.000 
homes  today,  rapid  growth  is  expected.  In  just  a  few  months  Home 
Box  Office  expects  to  have  satellite  capacity  to  interconnect  pay-cable 
operations  throughout  the  country.  This  technological  advance  v.  ill 
greatly  accelerate  pay-cable's  growth.  Since  your  May  hearings,  Tele- 
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PrompTer,  the  largest  cable  operator  in  the  country,  lias  announced 
plans  to  offer  the  Home  Box  Office  pay-cable  service  Ada  satellite  to 
TelePrompTer  systems  in  20  States  serving  870,000  subscribers.  Many 
other  large  cable  operators  have  also  announced  similar  plans. 

A  number  of  projections  have  been  made  as  to  pay-cable's  antici- 
pated growth.  Stanford  Research  projects  one-half  million  pay-cable 
homes  by  1976.  6.4  million  by  1980,  and  14.7  million  by  1985.  Yet, 
these  Stanford  Research  projections  are  already  being  outdistanced  by 
pay-cable's  current  growth  level  and  TelePrompTer  estimates  1.5 
million  pay-cable  homes  by  1976.  Obviously,  in  a  very  few  years  pay- 
cable  will  have  reached  "critical  mass." 

The  costs  of  connecting  cable  systems  by  satellite  are  low,  estimated 
to  average  approximately  10  cents  per  subscriber  home  per  month  or 
about  4  cents  per  potential  viewer  per  month.  The  other  costs,  includ- 
ing the  typical  scrambled-picture,  set -top  converter,  are  also  well 
within  cable's  means. 

Approximately  half  of  the  Nation's  homes  could  be  wired  and  con- 
verted to  pay-cable  capacity  for  about  $10  billion,  while  it  would  take 
approximately  $250  billion — roughly  one-half  the  entire  national 
debt— to  wire  the  other  half  of  the  Nation  and  to  convert  it  to  pay 
TV  capacity.  Pay-cable,  of  course,  would  need  only  a  fraction  of  the 
first  half  of  the  homes  and  none  of  the  second  half  to  siphon  the 
best  of  what  we  have  to  offer.  This  would  be  a  classic  case  of  cream 
skimming. 

However,  the  crucial  point  is  not  whether  pay-cable  will  be  able  to 
flex  its  muscle  in  1,  2,  5  or  10  years.  There  is  little  doubt  that  that 
day  will  come.  The  crucial  point  is  that  the  time  to  set  the  regula- 
tory ground  rules  and  business  patterns  is  before  pay-cable  reaches 
the  point  where  it  does,  in  fact,  threaten  the  public's  access  to  free 
television. 

Effective  Government  regulation  must  anticipate  problems.  As  the 
Supreme  Court  has  said  with  respect  to  the  FCC,  its  statutory  respon- 
sibilities over  cable  television  "demand  that  it  plan  in  advance  of  fore- 
seeable events,  instead  of  waiting  to  react  to  them."  This  is  why  we 
have  urged  the  FCC  to  establish  sensible  regulations  to  govern  the 
growth  and  development  of  cable  television  and  pay-cable  before  it  is 
too  late. 

At  this  point  I  would  like  to  turn  to  the  specific  matter  focused  upon 
by  the  subcommittee's  May  hearings — the  exclusivity  provisions  vis-a- 
vis pay-cable  in  network  licensing  agreements  for  feature  motion 
pictures. 

Some  time  ago  ABC  took  a  careful  look  at  its  network  exclusivity 
policies  with  respect  to  pay-cable.  We  decided  that  we  would  not  seek 
exclusivity  which  interfered  with  the  permissible  pay-cable  play  pe- 
riod under  the  FCC  rules,  except  to  the  extent  that  we  were  able  to 
contract  for  feature  films  available  to  us  for  broadcast  within  less  than 
30  months  from  their  theatrical  release.  In  that  instance,  we  decided  to 
seek  exclusivity  against  pay-cable  only  for  a  limited  period  of  6  months 
prior  to  availability  date.  This  period  of  6  months  was  to  give  the  pic- 
ture reasonable  resting  before  its  presentation  on  free  television. 

Today,  ABC's  policy  is  to  seek  exclusivity  against  pay-cable  only  for 
6  months  preceding  availability  date.  Naturally,  this  is  a  subject  of 
negotiation  with  each  producer  and  we  are  not  always  successful  in 
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obtaining  the  exclusivity  which  we  think  is  appropriate.  In  a  recent 
major  agreement  on  several  films  we  were  able  to  obtain  exclusivity  for 
only  one  month  prior  to  availability  date- 
In  view  of  the  FCC's  extension  of  the  pay-cable  play  period  from 
2  to  3  years,  we  have  decided  to  modify  the  exclusivity  provisions  in 
our  current  film  contracts  which  affect  the  third  year,  so  that  in  no 
instance  will  our  exclusivity  begin  earlier  than  (5  months  prior  to  avail- 
ability date. 

Our  policies  are  designed  to  give  us  reasonable  exclusivity  for  the 
films  which  we  are  exhibiting,  while  not  interfering  unreasonably  with 
the  motion  picture  producers'  opportunity  to  sell  their  product  to  pay- 
cable.  While  our  policies  may  have  some  limited  significance  as  to  avail- 
ability, it  should  not  be  overlooked  that  the  producers  control  the 
distribution. 

It  is  true  that  we  at  ABC  seek  to  present  motion  pictures  as  soon 
after  theatrical  release  as  possible,  and  we  are  sometimes  able  to  acquire 
such  rights  even  within  the  first  2  years  after  theatrical  release.  For 
example,  by  paying  $3.3  million  for  one  showing,  we  were  able  to  bring 
Poseidon  Adventure  to  the  American  public  on  free  television  less 
than  2  years  after  theatrical  release.  The  earliest  possible  presentation 
of  good  quality  motion  pictures  on  free  television  is  obviously  in  the 
public  interest,  so  we  will  continue  to  try  to  obtain  and  broadcast  these 
features  at  an  early  date. 

One  of  the  reasons  why  we  opposed  relaxation  of  the  FCC's  2-year 
permissible  pay  television  play  period  was  that  we  could  foresee  that 
feature  films  would,  at  a  minimum,  be  delayed  under  the  relaxed  rule. 
We  think  that  the  public,  which  looks  to  free  television  for  program 
service,  is  the  one  cheated  when  this  delay  occurs. 

Contrary  to  impressions  that  may  have  been  created  in  the  May 
hearings,  pay-cable  already  has  access  to  abundant  product.  For  exam- 
ple, for  the  month  of  April  1975,  Home  Box  Office  offered  its  subscrib- 
ers 37  different  movies.  Seven  were  new  titles  and  the  balance  were 
encores.  Included  were  such  successful  pictures  as  American  Graffiti, 
Taking  of  Pel  ham  1-2-3,  Day  of  the  Jackal,  Mame,  Sounder,  The 
Sting.  Tom  Sawyer  and  Blazing  Saddles. 

Again,  anticipated  satellite  interconnection  is  a  most  important  de- 
velopment. Xot  only  will  it  spur  pay-cable  growth,  but  the  length  of 
time  that  pay-cable  should  require  to  distribute  features  will  bs  rela- 
tively short,  as  Mr.  Valenti  acknowledged  in  his  testimony  before  the 
FCC. 

I  would  like  to  comment  about  two  other  matters  raised  at  your  May 
hearings.  First,  the  contention  was  advanced  that  motion  pictures  are 
losing  their  appeal  for  network  television.  This  argument  was  based 
upon  the  fact  that  the  fall  197$  network  schedules  contemplate  fewer 
movie  nights  than  in  previous  years. 

I  can  speak  only  for  ABC  as  to  program  scheduling  decisions,  but 
there  are  certain  industry  facts  which  affect  all  of  the  networks.  Most 
basically,  there  is  a  shortage  of  suitable  feature  film  product.  Business 
Week  reported  recently  that  there  were  only  124  U.S.  made  movies 
released  last  year— the  lowest  in  25  years  and  at  the  same  time  as  the 
movie  industry  is  enjoying  a  boom. 

We  at  ABC  simply  cannot  get  from  the  motion  picture  producers  as 
many  quality  features  as  we  would  like.  This  is,  in  part,  because  many 
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motion  pictures  being  made  today  are  "X"  or  "R"  rated,  and  many  are 
not  adaptable  for  free  television.  In  our  judgment,  it  is  this  shortage 
of  product  more  than  any  other  single  consideration  which  has  con- 
tributed to  the  decline  in  the  number  of  movie  nights  on  free  television. 

ABC  pioneered  the  movie  night  approximately  15  years  ago.  and 
we  still  believe  that  quality  motion  pictures  have  strong  audience  ap- 
peal. Nevertheless,  it  is  possible  that  prior  overexposure  through  pay- 
cable  ultimately  may  make  features  unattractive  and  unprofitable.  The 
practical  effect  would  be  that  the  motion  pictures,  which  the  public 
is  accustomed  to  viewing  without  charge  on  free  television,  would  only 
be  available  on  pay  television. 

Second,  the  suggestion  was  made  that  a  S3'stem  of  so-called  free  and 
open  competition  between  free  television  and  pay-cable  would  be  pref- 
erable to  the  regulatory  course  pursued  by  the  FCC. 

Pay-cable's  idea  of  free  and  open  competition  is  a  myth.  Pay-cable 
is  a  piggy-back  business  which  exists  only  because  it  can  sell  the  cable 
viewer  our  inventory.  Every  cable  operator  is  building  his  business 
on  cable's  use  of  such  programs  as  Monday  Night  Football,  All  in  the 
Family  and  Disney,  for  which  cable  pays  nothing.  Competition,  when 
one  competitor  is  permitted  to  ride  on  the  back  of  another,  can  hardly 
be  called  "free  and  open." 

However,  that  is  not  the  only  point.  The  FCC's  antisiphoning  rules 
exist  to  protect  the  public's  dependence  on  the  programs  provided  by 
advertiser-supported,  free  television.  Under  the  Communications  Act 
the  public  interest  is  the  overriding  standard,  even  when  not  com- 
patible with  other  worthy  objectives  such  as  maximizing  competition, 
and  the  courts  have  so  held. 

Public  interest  is  the  criterion  that  pay-cable  entrepreneurs  fail  to 
satisfy.  What  the  pay  TV  operators  really  want  is  the  freedom  to  out- 
bid the  networks  for  all  the  spectacular  television  events  and  then 
charge  the  home  viewer  accordingly.  If  that  day  comes,  it  will  not  mean 
that  television  will  be  better — just  expensive.  For  millions  of  Ameri- 
cans, there  is  no  alternative  to  free  television. 

In  conclusion,  I  would  like  to  express  ABC's  belief  that  it  is  most 
desirable  for  the  Congress  to  take  a  direct  interest  in  the  very  im- 
portant public  policy  issues  of  how  cable  television  and  pay-cable 
develop.  Since  what  is  involved  is  no  less  than  the  future  of  the  tele- 
vision service  available  to  the  American  public,  we  believe  that  these 
are  issues  most  appropriated  decided  in  the  Congress.  Accordingly, 
while  we  have  supported  FCC  initiatives  in  this  area  we  have  con- 
sistently urged  the  FCC  to  seek  congressional  guidance  before  it  opens 
the  floodaates  for  an  industry  which  has,  as  its  objective,  to  charge  the 
American  public  for  its  television  service. 

The  hearings  which  you  are  conducting  relate  to  only  one  aspect 
of  the  broad  and  complex  cable  and  pay-cable  issues.  Another  aspect  is 
the  matter  of  cable  television's  copyright  liability,  which  is  also  under 
separate  consideration  by  the  Congress.  And  other  aspects  are  com- 
mitted to  the  jurisdiction  and  expertise  of  the  committees  and  subcom- 
mittees which  oversee  the  FCC  and  generally  concern  themselves  with 
the  f nil  range  of  national  communications  policy.  With  due  respect,  we 
call  to  your  attention  that  these  issues  are  inextricably  locked  together, 
and  Ave  urge  you  not  to  lose  sight  of  the  broader  questions  when  specific 
matters  like  contract  exclusivitv  are  examined. 
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Thank  you. 

Senator  Abourezk.  Mr.  Erlick,  you  indicate  that  pay-cable  has  a 
place  in  the  national  communications  system. 

You  go  on  to  say,  "It  should  be  encouraged  to  present  diverse  and 
innovative  programing  not  now  available  and  discouraged  from  dupli- 
cating what  is  already  available  on  free  television." 

Is  that  another  way  of  saying  that  pay-cable  should  never  get  off 
the  ground  ? 

Mr.  Erlick.  No,  not  at  all,  Senator.  In  our  judgment  what  we  are 
trying  to  say  here,  and  we  are  really  expressing  a  policy  which  the 
FCC  had  expressed  up  until  a  few  months  back,  that  this  service  really, 
in  the  public  interest,  should  be  encouraged  to  present  diverse  and  in- 
novative programing  which  is  not  now  available. 

What  we  are  saying  here  is,  that  roughly  90  percent  of  the  program 
material  which  cable,  and  pay-cable  in  combination  with  it,  are  offering 
is  our  own  inventory. 

And  to  use  your  analogy  a  minute  ago  of  the  ice  company  and  the 
refrigerator  manufacturer,  if  the  pay-cable  companies  were  manu- 
fa<  t  uring  their  own  refrigerators  and  selling  their  own  ice,  that  would 
be  a  standing  start  competitive  position,  and  we  would  welcome  that. 

That  is  not  what  is  happening.  What  you  have  got  now  is  a  situation 
which  is  comparable  to  a  refrigerator  company  saying  to  the  ice  truck, 
"Fellow,  give  me  a  free  ride  on  your  truck.  Let  me  take  my  refrigerator 
around  and  show  it  to  your  customers  and  use  your  sales  force  and  your 
driver  and  your  ice  sign  to  go  with  it,  and  take  this  piggy-back  ride, 
and  we  would  like  to  sell  our  ice  that  way." 

If  the  cable  companies,  as  has  been  suggested  to  them  by  one  of  their 
past  leaders,  were  to  make  their  own  product,  there  would  not  be  any 
question  of  their  right  to  distribute  nationally.  We  would  not  be  here. 

That  is  not  the  issue  here.  If  they  make  their  own  product,  head  to 
head,  and  competed  with  us  on  that  basis,  good  luck  to  them. 

If  they  have  a  better  mousetrap  and  they  can  sell  more  of  them  to 
the  public  on  the  basis  of  their  own  product,  they  are  entitled  to  the 
brass  ring ;  but  that  is  not  the  game  we  are  in. 

Senator  Abourezk.  Would  you  feel  the  same  way  if  the  ice  truck 
were  owned  by  the  public  ? 

Mr.  Erlick.  I  think  the  analogy  is  still  correct,  yes.  What  I  am 
trying  to  say  here,  and  what  I  said  earlier,  is  that  we  are.  unlike  the 
pay-cable  entrepreneur,  licensed  to  serve  the  public  interest. 

Xow,  there  can  be,  and  is,  an  honest  difference  of  opinion  among 
various  groups  in  this  country  as  to  whether  we  are  serving  the  public 
interest.  , 

We  like  to  think  we  are,  and  we  think  we  have  demonstrated  that  we 
are.  For  example,  the  three  national  news  and  public  affairs  services 
which  the  three  networks  present. 

Obviously,  everybody  does  not  agree  with  all  those  offerings,  all  the 
content,  nor  would  we  expect  them  to.  But  they  are  generally  acknowl- 
eged  to  be  the  finest  informational  and  news  services  in  the  world 
today. 

Xow,  the  programs  that  we  are  selling  commercially  give  us  the  oil 
to  light  those  lamps.  I  mean  that  commercial  revenue  which  comes  out 
of  the  motion  picture  nights,  and  other  series  forms  on  free  television, 
gives  us  the  ability  and  the  wherewithal  to  serve  the  public,  interest. 
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And  this  is  what  we  do  in  the  news  area  at  great  loss  to  ourselves, 
and  we  hope  great  enlightenment  to  the  public.  That  is  what  we  are 
concerned  about  preserving  here,  Senator,  and  why  we  think  this  com- 
mittee would  have  great  concern  about  preserving  it. 

Senator  Abourezk.  Mr.  Erlick,  if  I  might  say,  the  television  net- 
works— each  of  them — make  a  tremendous  profit,  based  on  the  public's 
licensing  of  the  public's  airwaves. 

You  are  granted  a  monopoly  to  provide  that  kind  of  public  service. 
It  is  something  that  you  do  to  make  profit,  It  is  nothing  you  do  out  of 
the  kindness  of  your  heart.  That  is  why  I  wince  a  little  bit  when  you 
use  the  term  "free  television." 

It  is  not  free.  There  is  no  charitable  group  operating  in  network  TV 
that  I  know  of.  You  are  doing  it,  as  I  said,  for  a  profit. 

In  return  for  that,  you  are  supposed  to  provide  a  public  service.  That 
is  your  obligation  and  your  duty  under  that  FCC  provision. 

Mr!  Erlick.  Yes,  sir. 

Senator  Abotjrezk.  So  if  you  don't  provide  all  of  the  choice?  neces- 
sary, is  it  not  fair  for  the  Congress,  for  the  Government,  to  try  to  pro- 
vide those  choices  for  the  public  on  the  public  airwaves?  Is  that  a  fair 
thing  for  the  Congress  to  do  ? 

Mr.  Erlick.  To  provide  which  choices,  Senator? 

Senator  Abourezk.  The  choice  of  a  movie  without  commercial  inter- 
ruption, for  one  thing. 

Mr.  Erlick.  It  is  certainly  a  question  to  which  I  think  the  Congress 
should  address  themselves.  I  agree,  I  think — and  we  have  urged 
them — we  have  urged  the  Congress  to  address  itself  to  this  problem. 

And  the  issue  which  I  think  the  Congress  must  consider  is  what  is 
the  greater  good  for  the  greater  number  ?  You  have  almost  70  million 
people,  now,  with  television  sets  in  their  homes. 

The  service  which  you  are  describing  and  which  we  are  talking 
about  here  today  is  a  luxury  item  which  would  be  available  to  a  few 
people  who  are  able  to  afford  it  in  urban  communities. 

I  doubt  very  much.  Senator,  whether  it  will  be  available  to  the 
citizens  in  your  State,  because  of  the  enormous  cost,  some  $200  billion 
of  wiring  the  entire  Nation.  So  what  we  are  talking  about  is  a  privi- 
lege, a  luxury  item  which  would  be  available  to  a  few  select  citizens  in 
urban  communities  at  an  extra  cost  of  some  $100  a  year  or  more,  as 
opposed  to  the  potential  damage  that  would  be  done  to  a  system  which 
now  serves  some  70  million  television  homes. 

And  I  think  that  is  the  issue  to  which  the  Congress  should  address 
itself  quite  properly. 

Senator  Abourezk.  Well,  a  couple  of  things  here.  First  of  all,  if  the 
networks  succeed  in  preventing  pay-cable  TV  from  getting  good  first  - 
run  movies,  then  that  choice  is  precluded  from  that  small  portion  of 
the  public,  isn't  that  right  ? 

Mr.  Erlick.  I  think  that  is  true. 

Senator  Abourezk.  And  that  means  that  pay-cable  TV  is  not  going 
to  get  off  the  ground  unless  they  have  something  of  mass  appeal,  isn't 
that  right  ? 

Mr.  Erlick.  Well,  I  am  not  sure  I  agree  with  the  second.  I  certainly 
agree  with  the  first  part  of  your  observation. 

I  am  not  certain  that  I  agree  with  the  second  part,  And  again  we 
get  back  to  the  point  that  if  this  is  a  medium  which  wishes  to  compete 
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for  our  audience,  let  them  create  their  own  programing  to  attract  their 
own  audience. 

I  mean  the  man  in  the  living  room  cannot  watch  both  programs  and 
services  at  the  same  time.  He  has  either  got  to  watch  a  commercial 
channel  or  he  has  got  to  watch  the  pay  channel. 

He  may  never  have  to  get  up  from  the  living  room  chair  to  make 
that  switch  if  he  has  got  an  automatic  changer  in  his  hand. 

The  people  here,  who  a  month  ago  talked  about  pay-cable  as  being 
merely  an  extinction  of  the  theatre  box  office,  in  our  judgment,  that  is 
a  lot  of  rubbish. 

Here  is  a  man  who  can  only  watch  one  channel  at  a  time  in  his  own 
home,  so  he  has  either  got  to  watch  that  pay  channel  or  he  has  got  to 
watch  a  commercial  channel. 

Now,  if  they  want  to  compete  for  his  time,  what  we  are  saying  is,  let 
them  produce"  their  own  products,  the  same  way  we  had  to. 

That  would  be  an  even  standing  start  competitively. 

Senator  Abourezk.  Some  of  the  contracts  that  are  in  the  possession 
of  the  committee  indicate  that  your  network  demands,  and  it  gets,  ex- 
clusivity with  respect  to  pay-cable  but  not  airlines  inflight  exhibition, 
Armed  Forces  exhibition  and  closed  circuit  TV  in  motels. 

One  witness  has  indicated  that  each  of  these  audiences  is  larger  than 
pay-cable.  Why  do  you  demand  exclusivity  with  respect  to  pay-cable 
TV  and  not  the  others  ? 

Mr.  Erlick.  Senator,  we  have  tried  to  distinguish  between  what  we 
have  called  a  transient  audience  and  an  in-home  audience  available  for 
that  television  screen. 

This  is  part  of  an  overall  consideration  on  our  part  to  arrive  at  a 
position  which  we  felt  was  reasonable.  We  did  not  want  to  be  unreason- 
able, so  we  did  not  try  to  exclude  everything  under  the  sun. 

Part  of  the  thought  process  that  went  into  our  determination  was  the 
conclusion  that  a  transient  audience  in  a  motel  or  in  an  airplane  is 
really  not  competitive  in  the  sense  of  the  example  I  gave  a  minute  ago, 
where  the  man  can  watch  only  one  channel  at  a  time,  and  therefore,  we 
did  not  see  that  as  a  direct  competitive  concern  and  did  not  include  it 
in  our  exclusivity  provision. 

Senator  Abourezk.  Well,  sir,  your  real  fear  is  competition,  is  that 
right  ? 

When  you  say  you  do  not  care  about  the  noncompetitive  parts,  your 
concern  is  the  competition  from  pay-cable  TV. 

Mr.  Erlick.  The  concern  we  have  is  that  this  competition  be  fair  and 
open  and  equal,  sir.  We  are  not  concerned  about  equal  competition,  fair 
competition. 

What  we  are  concerned  about  is  the  competitive  posture  of  this  in- 
dustry which  has  been  given  a  free  ride,  and  which  now  is  demanding 
that  all  restrictions  be  removed  in  order  that  they  get  started,  you 
know. 

First  the  Commission  gave  them  distant  signals  to  get  started.  Then 
they  came  in  later  and  said  we  have  to  have  movies  to  get  started. 

Later,  as  Arthur  Taylor  expressed,  in  all  probability  they  will  be 
here  telling  you  they  have  to  have  sports  to  get  started. 

And  then  pretty  soon  there  will  not  be  anything  left  to  give  them. 
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So  what  T  am  saying  is,  that  it  is  time  that  this  industry  realistically 
did  their  own  thing,  made  their  own  programs.  If  they  want  to  com- 
pete for  our  audience,  well  and  good. 

We  have  no  quarrel  with  that,  none  whatsoever.  And  Mr.  Irvin 
Kahn,  as  I  said  a  minute  ago,  he  used  to  be  one  of  the  real  leaders  of  this 
industry,  gave  the  answer,  only  a  few  days  ago  when  he  said  the  fol- 
lowing at  their  convention. 

He  said,  "Use  your  own  product,  then  nothing  will  preclude  national 
distribution."  That  is  what  we  are  saying. 

Senator  Abourezk.  Xow,  do  you  agree  with  Mr.  Taylor  that  all 
rights  of  exclusivity  should  be  taken  away  from  both  the  networks  and 
pay-cable  TV  ?  In  other  words,  that  it  ought  to  be  wide  open  ? 

Mr.  Erltck.  If  that  was  Mr.  Taylor's  intent,  I  am  afraid  I  do  not 
agree  with  it,  Senator. 

Senator  Abourezk.  What  would  you  rather  see  happen  then? 
Mr.  Erlick.  We  see  no  problem  at  all  with  the  networks  continuing 
to  negotiate  for  and  to  obtain  reasonable  exclusivity  against  pay-cable 
use  of  movies  on  the  basis  outlined  in  my  statement.1 

That  is  G  months  preceding  the  availability  date,  whenever  that 
availability  date  may  fall,  whether  it  is  within  the  first  3  years  or  after 
the  first  3  years. 

And  we  are  not  now  precluded  from  offering  films  during  the  3-year 
period,  and  I  would  not  want  to  be  precluded.  We  have  offered  many 
films,  like  the  "Poseidon  Adventure,"  which  was  maybe  18  months  out 
of  the  theater. 

We  want  to  continue  to  bring  the  public  top-quality  features  as 
quickly  as  we  can,  and  we  do  not  want  anyting  to  prevent  that. 

We  'do  not  want  to  be  barred  from  running  films  during  that  first 
3  years,  and  we  do  not  want  to  be  barred  from  making  those  films 
exclusive  on  a  reasonable  basis. 

Senator  Abourezk.  Well,  exclusive  to  you  on  a  reasonable  basis. 
Mr.  Erlick.  Yes,  sir. 

Senator  Abourezk.  You  are  totally  opposed  to  making  them  open 
to  either  pav-cable  or  network  TV? 

Mr.  Erlick.  Totally  opposed  to  making  them  open?  They  are  open 
now  during  the  first  3  years. 

Senator  Abourezk.  Then  how  about  after  that  ? 

Mr.  Erlick.  Well,  after  that,  if  we  can  get  it,  or  even  during  that 
3-year  period,  if  we  can  get  exclusivity  on  a  reasonable  basis,  we  are 
o-oin<r  to  try  to  get  it. 

The  reason,  Senator,  if  I  could  just  repeat  myself  for  1  second 
and  give  you  a  little  new  information  here,  you  asked  a  minute  n.<rq: 
"Why  are  movies  so  important,  and  if  movies  are  denied  to  you,  will  it 
destroy  your  medium?" 

I  cannot  say  it  is  gom<r  to  destroy  the  medium,  and  I  will  not  sit 
here  and  tell  you  that.  But  what  I  can  tell  you  is.  that  the  two  great 
attractions  on  free  television  today  are  major  motion  picture  events 
and  major  sportine-  events. 

I  can  only  talk  about  ABC,  but  for  example,  in  the  past  few  years. 
wp  have  presented  "Airport,"  "Love  Storv,"  "Poseidon  Adventure," 
"True  Grit,"  "Patton,"  "Bridge  on  the  River  Kwei,"— I  am  sorry, 


i  See  letter  of  December  20,  1973,  p.  357. 
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that  preceded— "The  Ten  Commandments,"'  "Goldiihger,"  and  part  2 
of  the  "The  Ten  Commandments,"  again. 

Now,  those  motion  pictures  got  audiences  of  between  28  million 
homes  and  20  million  homes,  from  number  1  to  number  10. 

Now,  if  those  programs,  Senator,  are  to  be  diminished  or  those 
audiences  are  to  be  fractionalized  by  the  presentation  of  these  same 
movies,  say,  simultaneously  on  pay-cable,  then  we  are  not  going  to  be 
able  to  enjoy  revenues  which  are  sufficient  to  buy  those  programs  and 
present  them  free  to  the  public. 

Now,  for  example,  in  the  transcript  one  of  the  concerns  is  over  ex- 
posure. We  have  all  talked  about  that.  I  do  not  want  to  beat  that  into 
the  ground. 

But  what  we  are  talking  about  here  is  the  situation  5,  6,  7  years 
down  the  line,  when  there  is  a  satellite  up  there,  when  you  have  got 
60,  70,  80,  100,  300  cable  systems  interconnected,  and  you  are  talking 
about  a  pool  of  5  million  homes,  potentially,  for  pay-cable — 6  or  7 
million — whatever  the  number  is. 

Here  is  what  we  are  concerned  about.  This  is  a  statement  made  by 
Mr.  Levin,  who  is  president  of  Home  Box  Office:  "This  medium  can 
provide  repetition,  convenience,  and  accessibility  to  the  consumer.  If 
he  is  not  around  1  day  to  view  a  movie  or  one  particular  week,  the 
movie  is  replayed."  T  am  continuing  the  quote,  "It  is  replayed  as  often 
as  we  possibly  can.  And  I  can  give  examples  later  on." 

Now,  Senator,  we  are  o-oino-  to  be  talking  about  a  situation  down 
the  road  where  a  picture  like  "The  Sting,"  "Patton,']  "True  Grit," 
"Love.  Story,"  "Airport,"  or  whatever,  is  first  played  in  the  theaters 
to  an  audience  of  20  or  25  million  people,  then  it  is  put  on  pay-cable, 
and  as  Mr.  Levin  said,  "replayed  as  often  as  we  possibly  can,"  until 
that  pay  television  audience  is  fully  saturated. 

By  the  time  it  gets  to  us,  those  sprocket  holes  are  going  to  be  a  little 
worn  and  the  attraction  is  going  to  be  a  little  thin. 

So  what  we  are  worried  about  is  this  kind  of  siphoning  which  would 
diminish  the  attraction  to  the  public,  diminish  the  value  of  attraction 
to  the  advertiser,  diminish  the  potential  revenues  to  the  network, 
which  enable  us  to  present  a  great  many  other  kinds  of  programs 
which  have  been  described  here  earlier. 

Senator  Abotjrezk.  Mr.  Erlick  you  make  a  point  that  due  to  pro- 
hibitive wiring  costs,  more  than  one-half  the  Nation's  homes  would 
never  be  reached  by  cable. 

If  von  turned  that  around,  does  not  that  mean  that  free  over-the-air 
commercial  television  will  always  have  the  competitive  edge  over  pay 
television  ? 

Mr.  Erltck.  In  that  sense.  I  suppose  that  is  true,  in  that  limited 
sense.  I  mean,  it  so  happens  that  we  are  licensees  and  that  there  are  a 
limited  number  of  frequencies  to  be  licensed. 

We  are  particularly  fortunate  to  be  able  to  have  those  licenses  and 
we  hope  to  use  them  in  the  public  interest.  And  if  the  pay-c».ble  com- 
panies really  wish  to  compete,  and  maybe  new  technology  will  come 
along  which  will  enable  them  to,  if  they  hung  their  own  wire  and 
made  their  own  product,  we  would  have  a  situation  which  is  a  free 
standing  start. 


190 

If  they  can  find  a  way  which  is  reasonable  enough — and  these  esti- 
mates vary  by  the  way — our  figure  happens  to  be  $250  billion. 

Other  cable  companies  have  estimated  that  this  cost  may  be  $80 
billion,  and  they  claim  that  that  amount  of  capital  might  be  achiev- 
able and  it  might  be  bankable. 

There  are  great  disparities  between  these  two  estimates.  But  the 
point  is  that  they  can,  they  say,  according  to  their  own  figures,  find 
the  money  to  string  their  own  wire,  and  if  they  can  do  that,  they  cer- 
tainly ought  to  be  able  to  find  the  money  to  produce  their  own  pro- 
grams and  compete  equally. 

Mr.  Hellermax.  Given  the  fact  that  you  will  always  reach  at  least 
34  or  35  million  homes  that  pay-cable  cannot  reach,  and  that  for  politi- 
cal reasons,  you  will  be  able  to  show  professioinal  sporting  events, 
then  what  the  dispute  is  really  about,  is  whether  or  not  the  networks 
are  able  to  show  some  feature  films  which  may  or  mav  not  have  been 
seen  by  pay-cable  audiences?  Is  not  that  what  it  boils  down  to,  the 
whole  dispute? 

Mr.  Erltck.  That  is  a  vast  oversimplification.  I  have  tried  to  ex- 
press already,  several  times,  what  I  think  the  issue  here  is  and  what  the 
issue  is  before  Congress,  and  I  would  simply  stand  on  that  statement. 

Mr.  Hellermax.  In  your  statement,  you  speak  of  the  effect  of  mas- 
sive siphoning  on  free  television.  What  do  you  have  in  mind  when 
you  say  '"massive  siphoning?"" 

Mr.  Erltck.  I  had  in  mind  two  things,  Mr.  Hellerman.  The  first 
thing  I  had  in  mind  is  a  type  of  audience  siphoning,  which  I  have 
tried  to  describe  just  a  minute  ago  as  a  result  of  Mr.  Levin's  stated 
contention  to  replay  these  movies  as  often  as  we  possibly  can. 

If  their  plan  is  to  play  a  movie  20  or  30  times  a  week,  then  I  do  not 
think  it  takes  great  imagination  to  see  that  over  the  course  of  a  month 
or  so,  during  which  time,  they  will  have  had  the  right  to  use  this  movie, 
maybe  exclusively,  they  will  have  totally  saturated  that  pay  TV 
audience,  in  all  probability. 

This,  in  turn,  leads  to  a  diminution  of  our  potential  audience,  and 
leads  to  a  diminution  in  the  value  of  movies,  such  as  I  have  outlined 
a  minute  ago,  to  those  advertisers  who  now  regards  this  as  a  major 
television  event,  who  are  willing  to  pay  premium  prices  to  be  sponsors 
of  these  films,  because  they  know  that  they  are  going  to  enjoy  enormous 
audiences. 

If  we  are  looking  at  a  situation  where  "Airport"  is  going  to  get  15 
million  homes  instead  of  28  million  homes,  then  we  are  talking  about 
a  totally  different  structure  insofar  as  the  network  operation  is 
concerned. 

Obviously,  we  could  not  afford  to  pay  the  kind  of  prices  that  are 
being  required  here.  So  what  we  are  talking  about  are  two  things. 

No.  1  is  program  siphoning  and  No.  2  audience  siphoning. 

Mr.  Hellermax.  What  effect  will  this  have  on  your  revenues? 

Mr.  Erltck.  It  would  decrease  revenues  for  those  programs,  such 
as  movie  nights,  which  are  so  effective. 

Mr.  Hellermax.  Some  studies  indicate  that  the  possible  revenue 
loss,  due  to  pay-cable,  to  the  networks  to  be,  perhaps,  5  percent.  Do 
vou  think  that  is  a  reasonable  figure  ? 
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Mr.  Erlick.  I  am  not  familiar  with  that  study,  Mr.  Hellerman, 
and  quite  frankly,  we  have  made  no  precise  study  of  the  percentage 
decline  that  we  can  anticipate. 

I  think  this  is  in  part,  because  the  whole  list  of  ground  rules  for 
pay-cable  has  been  in  a  constantly  evolving  state,  and  at  any  given 
time,  when  we  make  an  estimate,  it  might  not  be  good  for  very  long, 
because  these  ground  rules  are  changing  very  rapidly,  regulatory 
rules,  administrative  rules,  and  so  forth,  and  the  copyright  issue  is 
built  in,  and  what  these  people  might  have  to  pay  ultimately  is 
unknown. 

So  quite  frankly  we  have  made  no  estimate.  I  am  not  familiar  with 
the  5-percent  figure.  What  I  would  simply  say  to  you  is  this,  that 
ABC  is  not  here  because  we  see  a  strawman  on  the  horizon. 

ABC  is  here  because  it  has  felt  for  a  long  time,  and  has  so  expressed 
this  feeling  for  a  long  time,  that  ultimately,  pay-cable  is  going  to 
come  up,  and  that  ultimately  this  is  going  to  represent  a  very  real 
and  substantial  threat  to  the  viability  or  the  continuation  of  the  free 
system. 

*  And  that  is  why  we  are  here.  I  cannot  reduce  it  to  a  finite  percentage 
at  the  moment. 

Mr.  Hellermax.  Mr.  Erlick,  although  pay-cable  has  played  the 
films  you  mentioned  earlier  and  others,  isn't  it  true  that  in  many  cases 
the  number  of  months  they  were  able  to  play  the  films  was  reduced  due 
to  network  licensing  contracts  \ 

Mr.  Erlick.  Yes ;  I  would  suppose  that  would  be  true  to  an  insignifi- 
cant extent. 

Now,  for  example,  I  have  some  data  here  which  shows  that — and 
I  will  give  you  this  for  the  record  if  you  like  later — which  shows  that 
between  November  1973.  and  July  1974,  omitting  February  for  which 
v/e  had  no  data,  180  different  titles  were  used  by  pay-cable  systems, 
nearly  twice  the  amount  that  they  state  they  need  to  be  viable. 

Now,  these  were  the  newest  and  best  films  that  were  available.  The 
average  number  of  months  from  the  first  theater  exhibition  to  pay- 
cabl'e  premieres  during  this  period,  was  14.1  months. 

Now.  if  you  took  the  time  period  between  the  first  theater  exhibition 
and  the  pay-cable  premiere,  the  average  would  be  8  to  10  months. 

So  I  think  this  business  of  their  having  told  this  committee — and 
T  fully  subscribe  to  the  NBC  addendum  which  I  thought  was  very 
well  done — I  disagree  totally  with  the  conclusions  they  tried  to  express 
to  this  committee,  that  adequate  quantities  of  quality  film  were  not 
available  to  them  under  today's  rules.  They  certainly  are  and  these 
a  re  the  facts.  , 

Mr.  Hellerman.  Do  your  figures  indicate  the  number  of  months 
those  films  were  available  out  of  the  possible  24  months? 

Mr.  Erlick.  No.  sir. 

Mr.  Hellermax.  In  1974.  ABC  licensed  52  theatrical  films.  Of 
those,  39  were  pictures  that  were  less  than  2  years  old. 

Of  these  motion  pictures,  the  contract  provisions  of  25  of  them,  64 
percent  of  those  pictures,  reduced  the  2-year  availability  periods  for 
pay-cable  to  offer  the  films.1 


]  See  pp.  401,  403,  and  404. 
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Do  you  believe  that  the  FCC  contemplated  the  networks  licensing: 
arrangements  to  do  that? 

Mr.  Erlick.  Yes.  I  would  make  two  observations  on  this.  No.  1  is 
that  this  merely  demonstrates — the  facts  that  you  read  merely  demon- 
strates what  we  have  been  saying  here,  and  that  is,  that  it  is  the  net- 
works' efforts  to  present  newer  and  more  recent  films  to  the  public. 
The  facts  that  you  just  read  indicate  precisely  that,  that  the  films  we 
are  now  presenting  are  brand  new,  are  current,  and  are  very  desirable. 

Now,  as  far  as  the  FCC  rules  are  concerned,  there  was  nothing  in  the 
FCC  rules  which  precluded  exclusivity,  nor  was  there  anything  in  the 
FCC  rules,  either  the  2-year  rule  or  the  3-year  rule,  which  precluded 
a  network  from  acquiring  a  picture  for  telecast  within  that  period. 

Indeed,  it  would  have  been  obviously  against  the  public  interest  to 
do  so.  Yviiy  should  the  FCC  tell  ABC,  "You  cannot  show  'Poseidon 
Adventure'  to  the  public  until  it  is  out  of  the  theaters  3  years."' 

That  would  be  a  ridiculous  position  for  the  Commission  to  take, 
and,  of  course,  they  have  not  done  so. 

Mr.  Hellermax.  A  number  of  pictures  which  were  contracted  for 
were  not  over  2  years  old,  but  which  had  exclusivity  running  against 
pay-cable,  and  were  also  not  available  to  ABC  during  that  2-year 
period. 

Mr.  Erlick.  Yes;  that  is  often  the  case.  We  can't  always  acquire  nil 
the  films  we  want  and  we,  many  times,  have  tried  to  acquire  recent 
films  and  for  one  reason  or  another,  those  films  were  not  available 
to  us. 

We  don't  set  the  availability  date,  as  the  statement  indicated  and 
has  already  been  described  here.  The  producers  are  the  distributing 
force,  and  the  producers  are  the  people  who  determine  when  those 
films  will  be  available  to  free  television. 

Now,  that  can  vary  all  over  the  line.  For  a  film  like  "Gone  with  the 
Wind,"  it  meant  that  free  television  had  to  wait  close  to  40  yeai-s  to 
get  the  picture.  Or.  some  of  the  Disney  films  are  still  not  available. 
They  are  reissued  time  and  time  and  time  again,  theatrically. 

So  that  you  have  a  tremendous  variation  here,  depending  on  the 
producer's  needs,  depending  on,  perhaps,  his  need  for  funds,  depend- 
ing on  his  judgment  of  whether  the  picture  has  run  out  of  strength 
theatrically,  depending  on  the  various  markets  that  he  wants  to  try 
to  tackle  with  that  picture,  depending  on  restrictions  that  stars  placed 
against  the  license. 

I  am  sure  you  are  familiar  with  the  fact — and  I  know  you  are 
because  we  discussed  it — that  in  many  of  the  instances  of  features 
involving  major  stars,  even  the  producer  is  prohibited  for  a  given 
period  of  3  to  5  years  from  selling  the  picture  to  television. 

Now,  that  is  a  condition  which,  of  course,  the  producer,  in  turn 
imposes  on  us.  and  we  have  no  choice  in  the  matter. 

But  to  get  back  to  your  point,  yes,  there  are  pictures  we  have  tried 
to  acquire  and  have  been  unsuccessful,  within  that  2-year  period. 

Mr.  Hellermax.  You  also  acquired  some  films,  though,  within  the 
2-year  period,  which  cut  down  the  limit  of  the  pay-cable  period,  while 
at  the  same  time,  those  pictures  were  not  available  for  televising? 

Mr.  Erlick.  You  are  going  to  have  to  spell  that  out  a  little.  I  am 
not  following  that. 
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Mr.  Hellerman.  If  you  purchased  the  picture,  say,  a  year  after  it 
was  theatrically  released  and  there  was  a  provision  in  there  which  said 
pay-cable  could  no  longer  have  it  after  6  more  months,  let  us  say, 
then  the  2-year  period  was  shortened  even  though  you  did  not  have  the 
right  to  show  that  film. 

"Sir.  Erlick.  Well,  if  there  is  such  a  contract — if  I  understand  you 
correctly,  Mr.  Hellerman,  and  if  there  is  such  a  contract,  it  has  been 
modified,  or  is  in  the  process  of  being  modified. 

Our  policy  is  what  I  stated  to  you  in  my  statement,  and  that  is 
that  we  are,  in  all  cases,  going  to  attempt  to  get — attempt,  now,  not 
get,  because  we  are  not  always  successful — 6  months  prior  to  the 
availability  date,  whenever  that  availability  date  falls.  And  if  that 
falls  within  the  3-year  period,  we  will  try  to  get  6  months  prior  to  that 
date,  and  to  that  extent,  it  would  cut  down  on  the  window  available 
for  pay  television,  I  agree  with  you. 

But 'with  a  satellite  potential,  the  time  pay  television  should  need 
to  distribute  that  picture  should  be  vastly  reduced,  as  Mr.  Valenti 
has  said. 

Mr.  Hellerman.  Do  you  think  it  is  more  appropriate  to  consider 
exclusivity  in  terms  of  play  dates  rather  than  availability  dates, 
because  many  times  it  is  to  the  motion  picture  distributor's  interest  to 
have  an  early  availability  date  so  they  can  book  that  income? 

Mr.  Erlick.  Well,  we  can  go  around  on  this  for  quite  a  while. 

Mr.  Hellerman.  Let  us  not.  Let  us  just  go  on. 

Mr.  Erlick.  What  I  am  saying  is  that  basically,  the  6-month  period 
was  considered,  in  our  judgment,  reasonable  and  necessary  in  order 
to  give  us  a  certain  degree  of  flexibility,  a  certain  degree  of  being 
able  to  plan  and  promote  the  product,  and  an  ability,  if  we  have  to, 
to  substitute,  feature  films  for  unsuccessful  series,  if  that  should 
occur. 

We  need  some  turn-around  time.  And  in  addition,  it  also  gave  us 
time  to  plan  a  sales  campaign  for  a  movie  night.  So  for  all  these  various 
reasons,  6  months  keyed  to  the  availability  date  has  been  the  decision 
and  conclusion  that  we  have  reached  in  that  area. 

Air.  Hellerman.  Mr.  Erlick,  will  you  explain  how  your  five  owned 
and  operated  stations  buy  films?  Do  you  have  a  single  buyer  for  them? 

Mr.  Erlick.  No.  They  are  bought  individually. 

Air.  Hellerman.  How  long  did  it  take  for  a  film  license  for  those 
stations? 

Mr.  Erlick.  Well,  it  varies,  Mr.  Hellerman.  Formerly,  those  licenses 
used  to  be — and  this  goes  back  4  or  5  years — 10  plays  over  7  years. 
Now  it  has  been  reduced  to  some  7  plays  over  ,5  years,  sometimes  5 
plays  over  5  years,  or  a  lesser  number  of  years,  as  the  licensor 
determines. 

It  really  depends  on  the  producer  again,  because  as  you  know,  most 
of  these  syndicated  films  are  offered  in  packages  and  whether  it  is 
folio  1,  2,  or  3,  or  whatever,  the  producer  sets  the  term  of  license  for 
the  film  and  sets  the  number  of  plays,  or  at  least  tries  to  negotiate  from 
that  standpoint.  And  we  are  talking  about  a  spread  anywhere  from 
3  to  5,  7  years,  depending  on  the  package. 

Mr.  Hellerman.  Do  your  owned  and  operated  stations  insist  on 
exclusivity  against  pay-cable? 
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Mr.  Erlick.  During  the  period  of  the  license,  yes — only — not  pre- 
ceding the  license,  not  following  the  license.  The  exclusivity  sought  is 
only  during  the  period  of  the  license. 

Mr.  Hellermax.  Doesn't  this  make  it  impossible  for  the  develop- 
ment of  a  national  pay-cable  network  ottering  simultaneous  transmis- 
sion for  affiliated  pay-cable  systems  throughout  the  country? 

Mr.  Erlick.  I  can't  answer  that — certainly,  not  if  they  made  their 
own  product,  no.  It  will  only  make  it  impossible  if  they  want  to  use 
our  product. 

Mr.  Hellermax.  But  that  is  owned  by  your  five  stations.  That  will 
be  licensed  through  your  five  stations  to  other  areas  of  the  country 
which  pay-cable  could  otherwise  offer  it  to,  but  then  they  would  have 
to  block  out  this  part  of  the  network. 

Mr.  Erlick.  They  certainly  would  not  be  excluded  in  those  markets. 

Mr.  Hellermax.  Just  in  your  market  ? 

Mr.  Erlick.  I  don't  know  what  other  broadcasters  will  do.  I  can 
only  speak  for  our  own.  But  as  I  said,  the  whole  problem  would  be 
obviated  if  they  simply  would  create  their  own  product, 

Mr.  Hellermax".  Was  ABC  the  first  network  to  broadcast  theatrical 
films? 

Mr.  Erlick.  I  think  so,  Mr.  Hellerman.  I  say  so  in  my  statement 
only  because  I  believe  that  was  true.  I  may  be  wrong  on  that,  but  I 
believe,  15  years  ago,  roughly,  we  did  initiate  broadcast  of  movie  films. 

Mr.  Hellerman.  So  then,  originally,  programing  films  wTas  not 
really  contemplated  by  television,  and  television  sets  were  not  sold  on 
the  basis  of  receiving  films  ? 

Mr.  Erlick.  If  you  go  back  beyond  that  15-year  period,  that  is 
probably  true.  But.  you  know,  we  are  not  going  back  prehistorically. 
We  are  talking  about  today  and  tomorrow,  rather  than  the  past,  and 
that  is  the  point  that  we  want  to  try  to  leave  with  you  here. 

Mr.  Hellermax.  Do  you  think  people  are  buying  TV  sets  today  on 
the  belief  that  they  will  always  be  able  to  watch  a  motion  picture  free 
on  television? 

Mr.  Erlick.  That  is  my  belief,  and  I  think  other  people  might  dis- 
agree. I  think  it  is  not  just  that,  let  me  put  it  that  way.  I  think  that  is 
one  of  the  things  that  they  think. 

There  are — we  were  trying  to  guess  yesterday  what  the  total  public 
investment  was  in  television  receivers,  and  we  came  up  with  the  figure, 
it  may  be  right  or  wrong — but  it  is  somewhere  around  $35  or  $40 
billion,  presently  invested  by  the  American  public  in  receiving 
equipment,  _       1 

And  our  feeling  is,  when  they  went  down  and  bought  that  receiver, 
it  had  a  little  implied  warranty  on  the  top  of  it.  It  was  not  stated,  but 
it  was  implied,  and  that  warranty  said  that  Mr.  Jones  or  Mr.  Smith 
or  whoever,  when  he  paid  $300,  or  $400,  or  $500.  for  this  set  you  will 
continue  to  get  the  Super  Bowl,  the  World  Series,  the  NCAA  football. 
Monday  night  football.  Sunday  NFL  football  and  AFL  football,  and 
you  will  continue  to  get  great  programs  such  as  "All  in  the  Family," — 
or  Disney,  or  an  "Airport."'  or  "True  Grit"  or  "Patton"  or  a  uLove 
Story." 

Yes.  that  is  what  I  think.  I  think  that  is  exactly  what  the  public 
expects. 

Mr.  Hellermax.  In  an  earlier  hearing,  we  heard  testimony  con- 
cerning ABC's  affiliates  meeting  last  year,  to  the  effect  that  ABC's 
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political  pressure  on  the  Congress  forced  the  FCC  to  get  the  message 
and  halt  the  review  of  pay-cable  restrictions.1  What  does  that  mean? 
Did  you  really  force  the  FCC  to  capitulate  to  pressure? 

Mr.  Erlick.  I  wish  that — at  times,  at  least,  I  wish  that  we  had  that 
kind  of  clout,  Mr.  Hellerman.  We  forced  the  FCC — this  is  very  in- 
teresting. Let  me  tell  you  precisely  what  happened,  because  I  think  it 
is  important. 

That  was  testified  to  by  Mr.  Foster  last  time,  and  I  am  familiar  with 
his  testimony.  And  it  was  somehow  presented  as  sort  of  a  dark, 
Machiavellian  plot  on  the  part  of  ABC  to  con  these  unsuspecting 
Congressmen  into  getting  the  FCC  to  do  something  that  was  really 
not  a  very  nice  thing  to  do. 

What  really  happened  was  this,  and  what  the  facts  are,  are  as 
follows.  At  that  point  in  time,  the  FCC  had  five  people  on  the  Com- 
mission— not  seven,  not  a  full  complement.  At  that  point  in  time,  the 
Commission  Chairman,  the  then  Commission  Chairman,  had  an- 
nounced his  intention  to  leave  the  Commission  very  shortly. 

This,  in  our  judgment,  was  the  most  important  communication 
issued  to  face  the  Federal  Communications  Commission  in  the  past 
25  years. 

We  felt  two  things.  We  felt,  Xo.  1,  that  the  Commission  should  not 
decide  the  issue  short-handed :  that  it  was  so  important  that  it  required 
at  least  a  full  complement  of  Commissioners  and  a  Chairman  who  was 
not  about  to  depart. 

Second,  we  felt  that  before  the  Commission  took  action — and  we 
had  expressed  this  on  numerous  occasions  prior  to  that — that  it  should 
seek  congressional  guidance ;  that  this  issue  was  so  important  and  was 
so  far-reaching  and  was  so  devastating  in  its  potential  effect  on 
national  communications  policy  that  it  was  not  a  decision  to  be  made 
by  the  FCC  alone ;  that  the  Congress  and  even  the  White  House  should 
take  chips  in  this  decision. 

And  so  our  message  to  those  Congressmen  who  were  kind  enough 
to  give  us  the  time  and  to  listen  was  just  what  I  expressed  to  you,  these 
two  points. 

Xow,  apparently,  we  were  convincing  to  a  number  of  those  Congress- 
men who  believed  and  who  shared  our  conclusions  and  our  concerns. 
They  in  turn,  perhaps,  expressed  their  views  to  the  FCC,  about  what 
the  FCC  should  or  should  not  do  with  a  short-handed  Commission  and 
without  having  discussed  the  problem  with  the  Congress. 

In  addition,  the  Commission  was  proposing  at  that  time  a  totally 
new,  inventive  concept  of  a  '"wild  card''  movie.  Xow,  a  "wild  card" 
movie  was  something  that  somebody  thought  up  the  day  before  the 
decision  was  to  be  announced,  and  that  "wild  card"  exception  meant 
that  there  would  be  10  or  12  pictures  a  year  which  would  not  be  sub- 
ject to  any  FCC  rule. 

Xow,  out  of  the  100  pictures  a  year  or  so  which  are  available 
domestically,  if  you  are  going  to  exempt  the  top  10,  then,  Mr.  Heller- 
man, you  might  as  well  have  no  rule. 

That,  in  effect,  is  what  we  told  the  Commission.  So  subsequent! v. 
the  Congressmen  who  were  convinced,  I  think,  expressed  their  opinion^ 
to  the  Commission.  The  Commission,  apparently,  was  convinced,  and 

1  See  p.  3(39. 
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the  Commission,  by  the  way,  discarded  the  "wild  card"  concept  as 
being  inappropriate.  So  that  is  the  background. 

Senator  Aboukezk.  Mr.  Erlick,  I  have  just  been  notified  that  there 
has  been  an  objection  made  on  the  floor  for  further  proceedings  under 
any  committee  hearing.  That  is  part  of  the  Republican  filibuster  that 
is  going  on  over  there  on  the  Xew  Hampshire  elections. 

Mr.  Erlick.  Yes,  sir,  I  understand. 

Senator  Abourezk.  And  we  have  to  close  down  the  hearing.  We  have 
no  choice.  I  want  to  thank  you. 

With  respect  to  Mr.  Howard,  I  guess  we've  got  a  choice.  The  staff 
will  either  submit  its  questions  to  yon  and  ask  you  to  respond  in  writ- 
ing or  you  can  return  Thursday  morning. 

I  guess  that  is  your  choice. 

Mr.  Hoavard.  Unfortunately,  I  am  unavailable  Thursday  morning. 

Senator  Abourezk.  All  right.  You  can  talk  to  the  staff  about  the 
questions. 

At  this  point,  we  will  recognize  that  you  testified  before  by  reading 
your  statement. 

[ Following  are  written  questions  that  were  sent  to  Mr.  Erlick  by 
Senator  Hart,  followed  by  Mr.  Erlick's  responses.  Testimony  resumes 
on  p.  219.] 

Question  1.  How  ranch  money  did  ABC  spend  in  its  anti-pay  cable  campaign  in 
1074  and  in  the  first  half  of  1975  including  payments  to  the  National  Association 
of  Broadcasters  for  its  committees  involved  in  this  activity? 

Response  to  question  1.  During  1974  and  the  first  half  of  1975  ABC  had  no 
''anti-pay  cable  campaign"  as  such.  However,  ABC  did  support  efforts  to  in- 
form the  public  and  Government  officials  about  the  public  policy  issues  which  we 
believe  pay  television  raises,  such  as  through  support  for  the  NAB  Pay  Tele- 
vision Committee.  During  the  indicated  period,  ABC  contributed  approximately 
$116,000  for  such  purpose.  Of  course,  during  that  period  ABC  also  participated 
directly  in  various  public  proceedings  involving  pay  television  issues,  before 
the  Federal  Communications  Commission  and  before  Committees  of  the  Con- 
gress (including  the  recent  hearing  before  the  Subcommittee  on  Antitrust  and 
Monopoly). 

Question  2.  A  report  by  the  Aspen  Institute  on  its  1974  program  on  Commu- 
nications and  Society  stated: 

"Broadcasters  who  loudly  proclaim  their  own  First  Amendment  freedom  from 
regulation  show  no  reluctance  to  push  for  government  restriction  on  pay  cable 
programing.  Yet  the  'electronic  box  office'  is  no  less  American  than  the  60- 
second  commercial.  It  is  folly  to  limit  one  because  it  may  compete  with  the 
other." 

What  comment  do  you  have  with  respect  to  this  statement? 

Response  to  question  2.  There  are  several  comments  which  can  appropriately 
be  made  about  the  Aspen  Institute  statement  which  your  letter  quotes.  First, 
the  fundamental  reason  for  regulating  pay  television  is  to  protect  the  continuing 
right  of  all  of  the  public  to  receive  the  free  program  service  which  it  presently 
receives.  Pay  television  has  the  potential,  if  unregulated,  to  siphon  programs 
from  free  television,  and  pay  television  will  not  be  available  to  all  of  the  public, 
even  if  all  of  the  public  were  able  and  prepared  to  pay  for  the  television  service 
which  it  presently  enjoys  without  extra  charge.  Second,  the  competition  which 
is  referred  to  in  the  quote  is  not  true  competition.  As  I  have  previously  testified, 
imy  cable  is  a  subsidized  medium  and  the  subsidy  is  the  program  product  which 
the  free  television  system  provides.  Third.  ABC  is  second  to  none  in  its  concern 
for  the  broadcaster's  First  Amendment  rights.  However,  we  acknowledge  that 
because  of  the  shortage  of  broadcast  freqoencjes  broadcasting  must  he  properly 
regulated  in  order  to  assure  the  use  of  such  frequencies  in  the  public  interest. 
On  the  whole,  I  would  have  to  characterize  the  quote  as  a  rather  uninformed 
observation. 
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Question  S.  With  the  FCC  restrictions  on  pay  cable,  the  public  is  in  the  position 
of  having  to  rely  on  the  three  networks  to  see  theatrical  feature  films  on  the 
television  set  in  the  manner  and  at  the  time  you  determine.  It  appears  from  press 
reports  that  the  1975-76  season  ABC  will  be  putting  on  fewer  theatrical  films. 
In  effect,  ABC  could  be  said  to  be  removing  or  "siphoning"  movies,  if  you  will, 
of  its  own  schedule. 

Response  to  question  3.  As  I  indicated  in  my  prepared  statement,  the  decline 
in  theatrical  films  on  the  ABC  Television  Network  schedule  for  the  1975-76 
season  is  largely  attributable  to  a  shortage  of  suitable  feature  film  product. 
The  fact  is  that  there  are  no  longer  sufficient  quality  feature  films  suitable 
for  broadcast  in  the  home  to  program  as  many  movie  nights  as  in  the  past.  ABC, 
as  well  as  the  other  networks,  are  handicapped  by  this  shortage.  We  hope  that, 
with  their  recently  improved  financial  success,  Hollywood  motion  picture  pro- 
ducers will  expand  their  production  rather  than  follow  policy  of  retrenchment. 

I  should  also  point  out  that  the  FCC  restrictions  to  which  you  refer  do  not 
put  the  public  in  the  position  of  having  to  rely  solely  upon  the  three  networks 
for  motion  pictures  on  television.  Virtually  every  motion  picture  is  available  to 
pay  cable  for  a  reasonable  period  before  it  is  available  to  free  television  (networks 
and  stations).  See,  for  example,  Addendum  to  Statement  of  Robert  T.  Howard 
(July  8,  1975).  It  is  true,  however,  that  only  free  television  has  the  capacity 
to  make  motion  pictures  available  to  all  of  the  television  households  in  the 
country,  which  is,  of  course,  one  of  the  compelling  reasons  why  the  Commis- 
sion's anti-siphoning  rules  are  needed.  If  motion  pictures  are  siphoned  from  free 
television  to  pay  television  it  is  that  one-half  or  more  of  the  nation's  households 
which  are  unlikely  ever  to  be  cable-connected  that  may  lose  movies  on  tele- 
vision entirely.  At  present,  such  motion  pictures  are  not  only  originated  by  net- 
works, but  also  by  stations  which  have  licensed  them  through  syndication  in- 
cluding independent  stations.  See  Attachment  A,  the  Washington  Post  television 
supplement  for  the  week  of  July  27— August  2, 1975,  pp.  16, 18,  22-23. 

Attachment   A 


Sunday,  July  27 

10:30        Marx  Bros.  Co  West,  '4 1  B&W  11 

***  Comedy.  Tbe  Mar*  Brothers  The  Brothers  are  in  (be 
Old  West  with  a  property  deed  that  haa  been  lei  i  as  an 
101'  for  a  beer  The  train  ride  at  the  end  u  hilarious 

HiOO        A  Date  With  Judy, '48  5 

*■*  Comedy  music  jane  Powell,  FJiiaheth  Taylor,  Wal 
lac*  Beery.  Robert  Slack.  Two  teen-agers  from  differ 
ent  home  Uvea  allow  their  imaginations  to  run  away 
with  them  Elizabeth  Taylor  was  16  when  this  film  was 
made. 

11:30        Tarzan'e  Revenge,  '38  B&W  20 

**  Adventure  CJennMorhe,  Qeanor  Holm,  Hedda  Hop- 
per. George  Barbier  White  traveler*  are  determined 
to  get  ipecimeni  of  a  rare  animal,  but  they  are  rap- 
tured by  vicious  wBrrion. 

12:00        Where  the  Bullets  Fly, '66  2 

*  Spy  spoof  Tom  Adams.  Dawn  Addams,  Tim  Barrett. 
The  world'i  second  beat  secret  agent  foils  a  plot  by  in 
temat  itmal  spies  to  steal  a  nuclear  powered  aircraft . 

12t00        The  Glass  Menagerie,  "50  B&W  1 1 

+  **>  Drama.  Jane  Wyman.  Gertrude  Lawrence,  Arthur 
Kennedy,  Kirk  Douglas  Tennessee  Williams'  drama 
about  a  fading  Southern  belle  who  tries  lo  hold  to- 
gether a  family  after  her  husband  has  run  awa>  Each 
member  of  the  lamily  lives  in  a  fragile  dream  world 

1:00  Somewhere  I'D  Find  You,  '42  B&W      5 

***  Romance.  Clark  Cable,  Una  Turner,  Robert  Sler 
ling.  Pat  Dane.  Two  brothers  are  war  correspondents 
and  they  love  the  same  woman  Both  abandon  their 
jobs  and  go  searching  for  the  woman  after  she  disap- 
pears into  China. 

1:00  Hell  and  High  Water,  '54  20 

**  Adventure.  Richard  Widmark.  Cameron  Mitchell, 
Bella  Darvi,  Victor  Franoen.  A  submarine  captain  is 
tracking  strange  Communist  activities.  He  follows  to 
the  Arctic  and  learns  tbey  are  planning  to  eipJode  an 
atomic  bomb  over  Korea. 

1:30  The  Magnetic  Monster,  *53  B&W        45 

**  Science  fiction.  King  Donovan.  Richard  Carlson.  An 
unknown  element  magnetize*  everything  around  it  and 
threatens  to  throw  the  earth  off  it*  ans 

2:00  Princess  and  the  Pirate,  45  9 

+  #*  Comedy   Bob  Hope.  Virginia  Mayo.  Waller  Brennan. 


Movies  not  in  color  are  marked  B&  tt 

.— _ hi 

Viclor  MeLagJen,  Walter  Sletak  Sylvester,  an  enter 
inner,  and  a  Princess  are  captured  by  buccaneers  on 
the  Spanish  Main.  Despite  Sylvester's  efforts,  Bing 
Crosby  walks  off  with  the  wkman. 

3:00  Shadow  Over  FJveron.  '68  4 

**  Drama.  James  Fraoascua,  Leslie  Nielsen.  Shirley 
Knight,  Fraoehoi  Tone,  James  Dunn,  Don  Ameche,  In 
a  small  town  there's  a  corrupt  sheriff  who  kills  a  young 
boy.  There's  a  dedicated  young  doclor  who  faoes  uu  lo 
him. 

3:00  Wind  Across  the  Everglades.  *58  5 

**  Drama  Burl  Ives,  Christopher  Rummer.  Gypsy  Rose 
Lee,  Peter  Falk,  Tony  Galento.  Pal  Henning.  A  game 
warden  struggles  to  preserve  the  natural  beauty  of  the 
Florida  Everglades. 

3:00  N„  Highway  in  the  Sky,  '51  B&W       20 

***  Suspense.  James  Stewart.  Marlenc  Dietrich,  Glyni* 
Johns.  Jack  Hawkins    A  protestor  o(  metallurgy  con- 
clude* that  metal  ft  ague  will  wreck  Britain's  newest 
tiger  plane    He  boob  a  teat  on  the  airplane' i 
int  flight  across  the  Atlantic. 

StOO  Paris  When  It  Sizzles,  '64  5 

**  Comedy.  William  Holden.  Audrey  Hepburn,  Noel 
Coward,  Tony  Curtis,  Marlene  Dietrich.  A  producer 
of  movies  it  frantic.  He  needs  a  scrip!  and  the  writer 
prefers  to  frolk  with  a  new  secretary. 

600  Boy  on  a  Dolphin,  '57  20 

ifk  Adventure  Alan  Ladd,  Sophia  Inren,  Qifton  Webb, 
Aleos  Minotu.  A  lovely  skin  di*er  discovers  the  loca- 
tion of  a  valuable,  ancient  statue  and  offers  to  sell  to 
the  highest  bidder. 

8:30  Love,  Honor  and  Swindle.  *75  (Repeat) 

**  4&U 

Ylwrrv  "McMillan  and  Wife."  Rock  Hudson,  Susan 
Saint  Jame*.  Mildred  Nstwick.  CommiatioDer  Moj 
MiUaji  arrives  in  town  for  bis  sitter "s  wedding  He  has 
surpioons  about  the  groom  and  orders  that  a  police 
check  be  nude 
8:30  Secret  Life  of  an  American  Housewife, 

**  *68  7&13 

Comedy  Waller  Matthau.  .Anne  Jackson.  Palnrk 
O'Neal  Edy  Williams.  He  is  The  Movie  Star,  in  capi 
tal  and  lower  case  letters.  He  returns  to  New  York  and 
meets  a  bored  housewife,  who  is  pretending  to  be  a 
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prostitute  in  order  to  prove  to  her  husband  thai  she 
isn't  just  another  convenient  household  appliance 
TV  him  was  written,  produced  and  directed  b> 
George  Axel  rod. 

11:15        Fer-de-lanee, '74  2 

**  Suspense  David  janssen,  Hope  I^nge.  Ivan  Dixon, 
Jason  Ever*,  Sherry  Boucher  A  submarine  is  wedged 
deep  in  the  sea  and  the  cttv,  imidt  i*  terrorised  by 
deadly  snakes  The  chief  master-at  arms  takes  charge 

11:15        The  Monk,  '69  7 

*#  Mystery  George  Mahans  Janet  Leigh.  Jack  .Albert 
ton,  Carl  Bell,  Raymond  St  Jacqur*.  Rick  Ja^on  An 
attorney  (or  the  Mafia  hires  a  nun  to  safeguard  a  valu- 
able envelope,  containing  information  on  a  mobster 
The  lawyer  it  killed,  tbe  envelope  is  taken  and  the 
hired  man  is  determined  to  Itatn  who  is  responsible 

11:15        Who'a  Afraid  of  Virginia  Woolf?  '66     9 

**  Drama.  Elixabeth  Taylor.  Richard  Burton.  Sandy 
Dennis,  George  Segal,  Edward  Albee'i  vicious  drama 
won  an  award  on  Broadway,  but  tbe  film  it  an  exeraae 
in  just  bow  much  paw  one  human  bang  can  inflict  on 
another.  It  is  called  "spiritual  cannibalism  '' 

1 1   i'i         Revenge  of  the  Gladiators   '62  1 3 

*  Adventure  Mickey  Hargitay,  Jose  Greco,  Renaia  Bal- 
dini.  A  mighty  gladiator  frees  the  daughter  of  a  mis- 
guided emperor  from  barbarian  kidnapers  He  is  cap- 
lured  and  the  woman  tries  to  help  him. 


12:45 


Crime  Club, '75  (Repeat)  2 

"soil  Thomas.  Eugene  Roche.  Robert  Lanv 


*+  Drama.  Scott  Tnoroas.  Eugene  Roc 

inf.  Biff  McGuire.  Barbara  Rhoades,  Martioe 
Beswick.  A  loser  craves  public  attention  and  tries  to 
take  tbe  blame  for  a  toiling,  be  didn't  commit.  A  mem- 
ber oi  the  Crime  Qub  thinks  be  may  be  lying 

Monday,  July  28 

10:00        The  President's  Lad>.  '53  B&W  45 

**  Drama.  Charllon  Helton.  Susan  Hayward,  Fav  Baiiv 
ter  Scandal  clings  to  ihe  nanw  "f  lh«-  wife  "f  Andrew 
Jackson   The  future  president  struggles  in  clear  her 

12:00        The  Wav  of  All  Flesh, '40  B&W  20 

**  Drama  Oum  Tanuioff,  Gladvs  George  Gillian. 
Henn.  Muriel  Angelus  Based  do  j  oo*el  bv  ^amuel 
Butler  A  bank  clerk  is  entrusted  with  a  large  sum  of 
money  He  is  duped  and  robbed  lb-  decorum  j  -an 
dering derelict  {Repeated at  12.30 a.m.). 
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1:00  Soldier  of  Fortune,  *53  45 

***  Adventure  Clark  Gable.  Susan  Havward.  Michael 
hVnnk.GeiK  Barrv  He's  a  hard-luted),  hard  drinking 
gun  nimmet.  He  sets  our  in  rescue  a  Human's  hus- 
band, a  news  photographer,  from  a  prison  in  main- 
land China. 

2:00         UdJea  in  Retirement. '41  B&W  5 

*#*  Myatery.  Ida  Lupino,  Louis  Havward.  Evelyn  Keye*, 
Elsa  Unchrsler,  Edith  Barrett.  IsobeJ.  FJ-om,  Emma 
Dunn.  A  housekeeper  murder-  her  employer  lo  pre- 
vent a  retarded  sister's  being  committed  loan  asylum, 

4:00  Ne>erLelMeG»,'53B&W  7 

*#  \dventure  Qark  Cable  Gene  Tierney,  Beltia.  Ber- 
nard  Miles,  Kenneth  More,  Theodore  Bikel.  An 
American  correspondent  in  Moscow  marries  a  Russian 
ballet  dancer  Uler  he  is  ordered  nut  of  Russia  for 
anti-Red  writings  hut  permission  is  denied  for  his 
wife. 

8:30         So  Big.  '53  B&W  45 

***  Drama.  Jane  Wvman,  Sterling  Havdrn.  Nancy  Ufoon, 
Steve  Forreat,  Martha  Hyer,  Richard  Bevmer.  Based 
on  a  novel  by  Edna  Ferber.  A  widowed  mother  triea  to 
provide  everything  for  ber  only  ehud.  He  become*  an 
architect,  but  without  a  iobd  sense  of  value*. 

9:00  Take  Her,  She's  Mine,  *63  1  1 

■fr*  Comedy  romance  James  Stewart,  Sandra  Dee,  Au 
dre>  Meadows,  Robert  Morley,  Robert  Denver,  Mon- 
ica Moran.  A  father  triea  to  cope  with  an  unpredicta- 
ble teenage  daughter, 

9:00  lezebel*38B&W  20 

**■*  Drama.  Bette  Davis,  Henry  Fonda,  George  Brent,  Fay 
Bainter,  Donald  Crisp,  Margaret  Lindsay ,  Sjirmj;  B\ 
inglon.  A  abarp-longued  Soutbeni  belle  ii  determined 
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In  wear  a  daring  red  gown  to  the  ball  Even  il  it  mrans 
that  she  will  lose  her  fiance 

1 1:30         Where  Were  You  When  ihe  Lights 

**  Weni  (>u1?*68  2 

Comedy.  Dorii  Dav,  Robert  M»rse.  TerryThomaa, 

Patnck  O'Val.  A  power  failure  paralvws  most  of  the 
Fa-tern  inboard  on  Nov.  9,  196V  A  Broadway  star 
arrives  unexpected!*  at  hrr  New  York  apartment  and 
discover*,  her  husband  with  a  woman  friend 

11:30         flu- Houwe  ami  the  Brain. '73        7  & 13 

**    Horrof       Hurd      Hatfield.      Carol      Wilhard.      Keith 

Charles.    A  woman  is  held  a  virtual  prisoner  bv  her 

Mlanic  guardian.   She  gets  sympathy   (mm   a   n.ung 

Army  officer  who  lake?  lodpng  in  the  house. 

12:30      The  Wav  of  All  Fle-di,  '40  B&W  20 

..     Repeal    See  noon  listing,  above. 

1 1 10  Girl  in  Boom  1 3,   h  1  B&W  1 3 

**    Mystery.   Bnan  DonleVy,   \ndrea  Bavard,   Elizabeth 

Bavard     \  private  detective  goes  tj  Braid,  trying  to 

find  a  woman  who  is  wanted  for  murder    He  finds  thai 

police  -uspect   him  of  being    part   >>f  a  counterfeiting 


Tuesday,  July  29 

10:00        |  am  a  Fugitive, '32  B&W  45 

*  *  k    Drama    PauIMuni.  George  Raft     Against  h»  will  a 

man  is  forced  into  a  Ue  of  crime.  This  „  the  linl  of 
Warner  Brother*'  "preatjge  film*"  of  the  1930a  and 
ha*  a  claim  on  beiDg  "the  first  American  social  melo- 
drama to  urge  actual  refonni.  "It  wa*  directed  by 
Mervyn  LeRoy. 

12:00         The  Bill  Clock,  "48  B&W  20 

*  *  *    Mystery   TU   Milland.  Maureen  O'SuffiwH,  Charles 


Laughloo,  George  Mwready.   A  newspaper  publisher 
lull?  his  woman  friend;  then  searches  for  the  man  hr 

taw  leaving  hrr  apartment.  He  intends  lokill  the  man 
I  Repeated  at  imdiuphtl. 

1:00         MoKambo.  *54  45 

***  Drama  Clark  Cable.  \»a  Gardner,  (iracr  Kelly,  Don- 
ald Smdrit.  \  re-make  of  "Red  Dust"  and  (timed  etv 
lire!)  in  Wriest  \  plantation  «verse-r  is  the  point  of  a 
romantii  inangJe 

&O0  Thoroughbred*.  Don't  Crj  .  "37  B&W    5 

**  Drama  M.<krv  Roomy,  ludj  Garland.  Sophie 
•  Tucker,  C  Aubrey  Snath.  The  lather  of  a  voung 
jockey  trie*  la  pressure  the  voung  man  into  throwing  a 
big  rare 

4:00  The  Lone  Star,  '52  B&W  7 

*  #  Western  adventure  Qark  Gable.  Ava  Gardner,  Bro- 
denck  Crawford,  Lionel  Barry  more  Two  bitter  politi- 
cal rivals  fight  for  the  two  things  thev  love  most — the 
stale  of  Texas  and  a  woman 

8:30         The  Impostor,  *  7  i  4  &  1 1 

**  Suspense,  Paul  Herht,  Nano  Kelly,  Edward  Asner. 
Meredith  Baxter.  A  former  Armv  intelligence  officer 
accepti  SS.000  to  impersonate  a  man  targeted  (or  as- 
sassination. A*  a  result  be  becomes  involved  in  a  cod- 
spirao  to  loot  a  land  development  company. 

&30  UiVt  Ii  Shorkina?  "73  7  &  13 

**  'u-i-ii--  Alan  AJda,  Louaie  Laaser,  Edmond. 
O'Brien.  Uoul  Nolan,  Will  Grrr.  Ruth  Gordon.  Don* 
thv  Tristan.  Hdrrly  citizens  in  a  Jiew  England  town 
begin  to  die  mysteriously .  The  inexperienced  sheriff  is 
confronted  with  an  ingenious  Idler  and  some  very  odd 
occurrences. 

8:30  Ten  Gentlemen  From  West   Point,  '42 

**  B&W  45 

Adventure    George   Montgomery,   Maureen   U'Hara, 
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Margot  Grahame  and  Viclor  McLaglen  atar  in  "The  Informer"  (2  p.m.,  Thursday,  Channel  5). 


John  Sutton,  Laird  Crefar  TV  U.S.  Mifiury  Acad- 

rms  i.  republished  dl  Test  Poml  and  ihe  cadets 
m«-i  *  lough  .>.min.iniinit  •  a'ficer.  who  makes  iruus- 
r.upli  |nr  them 

9:00  The  l^ller.  "411  B&VS  20 

*  **    Drama    Brlte  Davis.  Herbrrl  Marshall.  Gale  Sortdrr 

gaud   HdyJ-mishm  bv  v,m-r>ct  Maugham    Vwile 

i-  gotn|  ■'"  ,r'*d  for  thr  munkt  of  her  lover,  ''he  must 

retrieve  an  mcrimmatin;  letter  I  Repeated  Saturday). 

11:30         10  RiUington  11a*  e,  '71  2 

**#   Inmr  drama     Richard    All  efib»  rough.  Jud\  Geesotl, 

John  Hurt.  Isabel  Hack,  Pat  Hrvwaod.  Based  on  a. 

lual  mall  during  the  19+4  London  blackout     \  am 

■IjN'  lurrs  a  vuunc  prl  lo  hi*  flat  and  itranglr.  her 

H<-   burin  thr   b-«dv   and   prepare*   lo  satisfy  again  his 

..!,-— ...n  for  lulling 
I  1:30  The-  Booh  of  Murder.  '71  7  4   1 3 

*«■  Suspense  fritz  Teaser.  Lotaac  l-atham.  ^an  Martin. 
Jmn  \ai  Patten,  Pamela  Brllwood.  Barn  Pnmus  V 
writer  arrange?  a  .trangc  twt -together  for  his  present 
vide  anil  his  three  ex-wivrl  TV  meeting  is  fatal  for  thr 
writer 

12 :00        The  Bit;  Clock,   48  B4W  20 

#**     Rc|--al    Vrn...nNsl.np,alH,.r 

I -10  I',-.,,,,,.     -,  1   p.  A 'A  13 

**     \dvrnlure    Cored  Tdd.-.  ^,.nir  dcCarlo,  Ravmond 

BorT.LonOumetJi  .RodoBo  Scoria  InOMCaJoor 

iua  a  nnine  man  i-  robbed  -i  his  land  and  his  familt  is 

murdered  He  turns  outlaw  and  seeks  revenge 

Wednesday,  July  30 

lOHJO       The  Wild  North.  *52  45 

#*  Adventure  Stewart  (.ranger,  Wendell  Corey,  Cyd 
i  tun-'  A  trapper  is  arrested  bv  a  Roval  Canadian 
Mounted.  Policeman  and  laces  a  murder  charge  But 
hr  i-  -ilbng  i"  >r\  and  *a\r  ihw  Mi>unlie's  lif*- 

12:00        The  Accused     +8  B4W  20 

###   Mynery    I»mta  loung,  Robert  Lumnungs.  'en  .irll 

Corey,  Douglas  Dirk.  A  woman  psychology  teacher  be 

comes  subjected  to  suspicions  of  police    She's  Irving  10 

cover  up  thearcidrnl  J  killing  "I  a  flirtatious  student. 

1:00  The  Gifl  of  Love,  '58  45 

***  Drama  Lauren  Bacall,  Robert  Slack,  Lome  Greene, 
Rvelvn  R  utile.  Anrw  ^-vm-iur  \  brilliant  scientist  and 
his  falallv  ill  wile  adopl  a  lovrJeH  orphan 

2:00  Adventure  in  Baltimore.     IK  B4W  5 

**  furro-Hy  Ruben  V>ung,  Shirlev  Temple,  John  Agar 
A  minister's  daughter  ere  ale*  trouble  wilh  modem 
ideas  thai  are  too  procrraarVf  for  (heearly  1900s. 

4:00  Mogambo,  *54  7 

■kifil  Drama  Qark  Gable,  Ava  Gardner,  Grace  Kelly,  Don- 
ald Siaden  A  re-make  of  "Red  Duaf-and  filmed  en- 
tirely in  Africa.  A  plantation  overseer  is  the  potm  of  a 
romantic  inanaJe. 
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8:00  Delancev  Street: 

**  The  Crisis  Within. '71  44  II 

Drama  VaJler  M.'.nm  -lar-  as  ihe  founder  and  head 
i.l  a  rehabilitation  center  for  rVjunkirs,  e*-con»ie1* 
and  other  •■llenders 

8:30  Death  Sentence,  *74  7  4  13 

IrtV  Drama  IJons  Irarhman.  I^urenT  l.uclunbill,  Nick 
Nolle.  Alan  llpprnheimer.  willum  Scbaflect  A 
woman  juror  in  a  murder  ra$e  discovers  that  the 
nvH  man  is  0B  Inal  She  linds  her  life  is  ihrealened 
In  the  r--aJ  kjller —  hrr  husband. 

830  Bos  on  a  Dolphin.  *57  45 

*  *  Idventun  VJan  Ldd,  Sophia  Urm,  Qiflou  Webb. 
MejDJ  Mmotil,  \  beautiful  skin  diver  discover  the  lo- 
cation of  a  valuable,  ancienl  staliie  and  "ff rr-  la  "II  to 
lhehlfhe*lbid,k-r 

9:00  Old  A  e  quaint  a  me.  '13  B4W  20 

***  Drama  Beite  Dav.s,  \tnam  Hopkins,  John  Lodrr, 
Gif  ^oung  X  unman  envies  j  girlhi*»J  friend  uhu  has 
brcume  s  luCCOttul  journalist  "she  also  bt-ointr>  ,i 
surces-'diil  uriter.  which  "ists  her  a  husband  and  a 
daughter 
9:30  Last  ll.,nr  -  Before  MominiE, 

*+ '74  4411 

\|>-irrv  Eti  Lautrr  [Jan  a  hotel  house  detective  and 
a  private  investiealor  He  becomes  involved  in  a  jruel 
robbery  thai  leads  to  h»miode 

11:30         Tip  on  a  I  •••mi  Joe  key. 

**'57B4W  20  4  2 

Drama  Ruber  I  Tavlor,  Dorothy  MaJone.  Mariin  t'.a 
bel.  Jack  Lord.  \  pilot  who  has  lost  his  nerve  Inee  to 
make  morwv  bv  lalur-a:  a  suspicious  flying  job.  He  be 
.  i.nw-  involved  mth  a  dangerous,  internal lonal  smug 
gJingsvndicatc 

12:30         One  Way  PasBa«e.  *32  B&ft  5 

***  Romaoce    Tilbam  Powell,  Kav  Franca,  Abne  Mac- 

Mabc.D.  Frank  NkBufb,  Tarren  Hymer,  Herbert 

Mundin   Story  of  a  iKipboard  romance  betwrni  an  e> 

uyrd  convict  and  a  fat  all  v  ill  woman 

1:10  SliehtK  Srarlet,*56  13 

***  Mystery,  John Puyw   Rhonda  neming.  XHeneDahl. 

Kent  Tavlor  An  ambitious  gang  leader  [rio  10  tike 
over  the  government  bv  double  crossing  a  pa!  and  hv 
using  Wa.  kmail 

Thursday,  July  31 

10:00         Black  Furv ,  "35  B4W  45 

**+    Drama    Paul  Mum.  Ullham  Ganun,   \lurn  Tamjrolf . 

.varen  Morlev    X  coal  miner  unwiitmaJv  causes  a  disas 

trout  strike   •  .jiifi.T-  are  brought  to  ihe  mine, 

12:00         Kitty  '45  B4W  20 

**     Romantic  drama   PauJettr  Goddard.  Ray  Milland  Pal 

nc  knowlea,  Reajnald  Owen.  A  London  thief  become* 

the  city's  moat  notorious  duchess,  but  abe  forever 

lovea  tbe  man  who  brat  befriended  her. 


1*»  Dark  Victory, '39B4W  45 

***  Melodranva  Bel'te  Davis.  George  Brent.  Humphrey 
Bugarl,  Geraldine  Fitzgerald.  Ronald  Reagan  X  play 
girl  heirri*  learru  that  «hr  has  onlv  It)  months  lo  live 
She  s  in  love  with  her dorior  and  decides  to  be  brave. 

2:00  the  Informer.  '35  B4W  5 

•  ***  Drama  \ ..  tor  M-Ugjen,  Heather  AngH,  Preslon  Fos- 
ler.  Ina  "(j>nn<ir.  Uallace  Ford,  Margul  Grahamr 
Dtrrcted  hy  John  Ford  Dunng  ihe  Irish  rebellion  a 
■low-Milled  traitor  turn*,  in  a  compatnut  and  luffers 
the  pangs  of  a  stnrken  conscience  McLaglen  won  an 
Vademy  award  in  ihis  role 

4:00  But  Not  for  Me.  '59  B4W  7 

***  Comedy.  Clark  Cable.  Lift  Palmer,  Orel  Baker. 

Lee  J.  Gobb.  An  aging  Broadway  producer  is  pursued 

bv  a  lovelv ,  voung  actress-secretary.  She's  half  his  age, 

but  twice  as  eager 

8=30  The  Man  Who  Never  Was,  '56  45 

*•*  Drama  Clifton  7cbb,  Ciona  Grahamr,  Robert  Hem 
ing,  Josephine  Griffin,  Stephen  Bovd  The  officer.  .1 
British  Naval  Intelligence  devise  a  plan  to  throw  the 
Cermans  off  guard  and  make  easier  the  invasion  of 
Sicily.  Tbev  are  helped  by  a  secretary  and  a  "tin? 
woman 

9:00  Flight  From  Ashlva.  '64  4  4  11 

##  Adventure  lul  Bryruwr.  Richard  Midmark,  George 
Chaluns,  Sluv  Park»r.  Shirlev  Knight.  Based  on  a 
novel  by  FDIioit  Arnold.  Three  officers  of  the  Air  Re* 
cue  Service  are  sent  to  a  disaster  area  off  ihe  coast  of 
Japan.  A  cargo  vessel  is  being  battered  bv  a  typhoon 

9:00  Smile.  Jennv,  You're  Dead,  "74   7  4  13 

s>w  Mvslerv  Dav.d' janssen.  \ndrea  Harcovicci,  John 
knderaon,  Howard  daSdva,  Mamn  Gable.  Ou  Gu- 
lager,  Zalman  King,  Tun  Mclnlire,  Jodie  roster  An 
individualistic  private  investigator  becomes  emotion 
allv  involved  wilh  a  cover  girl  She  is  marked  for  mur 
dec  bv  a  deranged  photographer  This  is  thr  pilot  film 
for  tne"Harry<r  series 

9:00  The  FBI  Story— the  FBI 

*  #  * V*.  Alvin  Karpis,  *74  9  4  2 

^dienlurr  Roliert  Foxworth,  Eileen  Heckarl,  l.an 
Lockwood,  Kav  Lriu.  [tavid  Wavnr.  Anne  Francis. 
'  Jin-  Robinson,  Hams  ^ulm,  Karpis  was  a  notorious 
.  nminal  .luring  the  early  1930s  He  threatened  to  kill 
FBI  Director  J   Fd gar  Hoover 

9  00  Mr.  Skcffinuion,  '4-1  B4W  20 

a  *  Drama.  Belte  Davis.  Oaudc  Rains,  Waller  Abel. 
George  Cnulouris,  Richard  Wanng.  Story  of  a  selfish 
woman  whose  loveless  marriage  lo  a  Jewish  financier 
fails 

11:30         The  Face  of  Fu  Manrhu,  "65         20  4  2 

#*  "uspensr  thnslophrr  Lee,  Niprl  Green,  Jame*  Rob- 
ertson Juslicr,  hdnn  Dor  Dr.  Fu  Mam  hu  is  supposed 
to  have  been  lulled,  but  \ayland  Simlh  thinks  not  lb- 
search  leads  him  to  Tibrl  where  Fu  Manchu  is  provid- 
ing himself  with  enough  poison  to  destrov  the  world 

12:30         The  Little  Minister.  '34  B4W  5 

**#  Romance  Katharine  Hepburn,  John  BeaJ.  Donald 
'  dtp,  Beryl  Mercer  Based  on  the  play  by  James  M 
Barrie  Slory  of  the  romance  of  a  pastor  in  Scotland 

hlO  Drauonwyck,  "46  B4W  13 

#*  Drama  Gene  Tiernev.  \incent  Pnce,  Taller  Huston, 
Anne  Revere,  Glenn  Langan  A  woman  from  t  onnn  ii 
cut  rnjrti.  -  into  a  house  of  horrors  on  the  Hudson 
River    Basedonanutelbv  Ansa  Vton 

Friday.  August  1 

10:00         The  Lady  Takes  a  Sailor. 

**  "49      B4W  4S 

Comedy     Jane  Tynan,   Dennis  Morgan,  E>e  Arden. 
This  is  a  slapolirk  romedv  aboui  an  efficient  woman 
who  alwavs  lells  the  truth  This  habit,  alone,  will  keep 
herinlroublc 
12i00         Th^  Model  Murder  Case. 

**    r.4      B4W  20 

Mystery  Ian  Hendry,  Ronald  Fraser.  Jane  Asher. 
hjTon  Moore  A  glamorous  n>xlel  is  murdered  The 
.  lurj  lead  lo  a  T\  idol,  who  is  suspected  of  blackmail- 

1:00  Five  Fingera,  *S2     B4W  45 

**  Drama  Jame-  Ham,  Danielle  Darneuy.  Michael 
Kemue.  Talter  Hamnden,  Oaear  Kaxfweu.  The  baaed 
oD-fact  story  of  a  maater  eapionaae  agen'  of  Torld 
War  II.  He  a  an  Albanian  raJet.  Ulyaaea  Dtello,  known 
aa  "Ciceeo." 

2:00  Joan  of  Pari-. '*2      B4W  7 

**  Adventure    MicheJe  Moejan,  Paul  rbnreid,  Thomas 

Mitchell    A  brave  young  French  woman  sacrifice*  her 

life  to  bdp  English  airmen  escape  the  Gestapo  on  occu 

pied  France. 

4.00  ToPleaaeaLady,'51  B4W  7 

***    Drama     Hark  Gable.  Barbara  Stanwyck    She  like. 
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him,  bill  she  dotwVl  like  his  atliliidr  ibotll  high  st»eed 
auto  racing    Hr  think*  hr  should  Ho  jusl  flboul  any 

8:00         The  Tribe.  '74  7  A  1 3 

#*  Costume  drama-  Victor  French,  Henry  Wilcoson,  Ad- 
rians 'vhaw  Cro-Magnon  Man,  the  director  anrrslor 
..f  thr  human  race,  light*  starvation  and  ihr  vinous 
Nesnderthals  al  thr  dawn  cs*  history,  about  100,000 
vrars  ago. 
1:00         The  Family  Kovnck,  '74  9 

*r  *  Drama  lames  SJoyu,  Sarah  (.uniunahum,  W\ 
RabilHOD,  Tammi  Bute  Yinnie.  ihe  eldest  son.  »(  ihe 
Kovacki  of  Chicago  is  arrested  on  a  charge  ol  Irvine  to 
bnbr  a  cil;  health  department  inspector 

1:00         The  Sisters,  "38     BAW  20 

*#*  Drama  Brlte  Davis,  F.rrol  Flynn,  ^w'a  Loui*e.  Jane 
Brvan.  Ian  Hunter,  Donald  Crisp  Two  sister*,  each 
with  problems  ol  her  own,  irv  10  l»-lp  i  third  lister, 
who  is  married  to  a  laJenled.  but  unsuccessful,  new* 
paperman 
8:30  1 1,  -i  m>. mi. .n  Gobi,  '53  45 

##  Adventure  Richard  Widmark.  Don  Taylor,  (.juey  Ad- 
am* Navy  men  i-hlahlish  a  weather  pMl  in  the  Gobi 
desert.  The >  also  beip  form  the  first  Mongolian  Cav- 
alry and  mil  hdpa  after  me  Japanese  attack. 

0:00  Where  Love  Huh  Gone,  *64  2 

**  Drama  Susan  Hayward,  Belle  Dam,  Michael  Con 
tvor..  Juev  Heatherton  \  teen-age  girl  is  arrrsied  (or 
murder.  Her  lalhrr,  lone  divorced  from  hrr  molher, 
return!  to  stand  by  her  al  ihe  InaJ 

9:30  Catholics,  '73  _  „    a     9 

***  Drama  Trevor  Howard,  Martin  Sheen,  Cyril  Cu- 
tack,  \ndrew  Keir.  Michael  Gembon.  Brian  Moore's 
Peabodv  award  winning  drama  cenlrrs  on  a  d..ubi  lor 
menied,  aging  Insh  abbot  and  a  young,  social  aciivist 
pnest.  Slory  is  set  in  thr  indefinite  future 

1  ls30        The  Capetown  Affair,  '67  2 

*#  Drama  Claire  Trevor.  James  Broun.  Jacqueline  Bis- 
set  Two  South  African  Secret  Service  agents  try  lo  re 
Inrve  a  roll  of  classified  microlilm  before  il  gel  into 
the  hands  of  ihe  G^mmunists.  4  pickpocket  hat  ihe 
film  Hr  lifted  ihe  wallet  of  a  courier. 
11:30        When  the  Devil  Commands. 

*  *41      BAW  9 

Mystery.  Boris  Karloff,  Amanda  Duff.  A  doctor  is  de- 
termined to  communicate  with  his  dead  wile  He  forces 
other!  in  the  household  to  help  him  »tih  a  brain  ma- 
chine. 

12:30        In  Name  Only,  '39      BAW  5 

St*  Drama  Carole  Lombard.  Cary  Granl,  Kay  Francis, 
Charles  Coburn,  Peggy  Ann  Garner  \  heartless 
woman  has  married  for  money  and  social  prestige  She 
holds  heT  husband  to  a  loveless  marriage  lo  preveni 

his  being  with  ihe  woman  helovn. 

12:30        Sergeant  Vork.'41      BAW  45 

****   Biographvad venture   Can  Cooper.  Walter  Brrnnari. 
Joan  Leslie.  Ward  Bond,  George  Tobias    Story  of  ihe 
mountain  man  from  Tennessee,  who  bernmr  ihe  big- 
en  I  hero  of  U.S.  force*  in  World  War  1. 
2:30  The  Falcon  Strikes  Back, 

**  '43     BAW  o 

Mystery.  Tom  Canny,  Rila  Corday,  Harriet  Hilb 
ard.  A  gang  ol  criminals  sets  a  nasty  Irap  for  ihe  Fal- 
con, 

iV.  Action  in  Arabia.  '44       BAW  5 

*■*  Adventure.  Geonn  Sander.   A  newsman  acodenlaJly 
uncover*  a  Nari  plot  to  turn  the  Armht  against  the  Al 
hndurmg  World  War  Q. 
5:30  Dante's  Inferno.  *35       BAW  5 

**  Mvslery  Spencer  Tracy,  Gajre  Trevor,  Rila  Has 
w..rth.  Henry  B.  Walthall,  Alan  Dinehart.  A  carnival 
owner  il  greedy  (or  moDey  and  power.  He  cheaply 
build*  a  Coney  laland  amuaement  ride  and  it  topples, 
bums  bundredl  of  persona 

Saturday.  August  2 

1  IrOO         Bad  Baaronih,  '46  BAW  5 

#*    Comic  western.    Wallace   Beery,    Margaret   O'Brien, 
Marjorie  Main,  J.  CbttoI  Naiah,  Marshall  Thompson. 
A  bandit  and  hu  partner  take  refuge  with  the  Mor- 
mon*  I  me  steals  form  them,  but  the  other  help*  them 
12.00        Amazing  Colossal  Man,  '57  BAW        20 
1t1r  Science  fiction    Glenn  Langan.  Cathy  Downa,  Jamn 
Stay,  William  HndaoD,  An  Army  colonel  ia  burned  m 
a  plutonium  explosion    He  began*  growing;  al  the  rate 
of  10  feet  a  day. 
12,00        Days  of  Jesue  Jamn,  '39  BAW  45 

x*  Wnlern.  Roy  Rogers.  After  a  *eriea  of  hank  robber- 
ies, Roy  is  asked  to  track  down  the  gang,  headed  by 
Jeaae  James.  Roy  amg). 
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Trevor  Howard  stare  in  "Catholics"  (9:30  p.m.. 
Friday,  on  9).  This  is  a  repeal. 


1,00  Babes  on  Broadway,  '41  BAW  5 

**  *   Muaic-comedy.   Mickey  Rooney,  Judy  Garland,  Fay 
Bainier.  Two  talented  youngsters  hope  for  recognition 
and  stage  a  benefit  hsow  for  orphans 
1,00  Strange  Holiday,  '72  9  A  2 

w  *    Australian  film  for  children.  A  group  of  kids  on  a  sail- 
ink  holiday  are  shipwrecked  on  a  dnert  island   They 
set  up  housekeeping  in  a  cave,  elect  officers  and  plan 
(or  their  survival. 
1,00  The  Silver  Whip,  *S3  BAW  45 

##   Western    Dale   Robertson,   Roy   Calhoun,   Lola   Al- 
bright. Robert  Wagner   A  young  man  on  his  firs!  run 
m  a  main  nagrbfle  driver  runs  into  bandits  who  want 
to  steal  the  gold  he's  carrying. 
1,30  Bewareof  BlondJe,'51  BAW  20 

*>#   Comedy.  Penny  Singleton,  Arthur  Lake.  Adele  Jer 
gens.   Mr    Dithers  leaves  the  business  m  Dagwood's 
hands  for  a  few  days   Problems  prob(erate. 
2i00  Broadway  Bad,  '33  BAW  9 

W  Drama.  Joan  BloodeU,  Ricardo  Cortes,  Ginger  Rog- 
er*. Adrienne  Amea,  Victor  Jory.  A  chorus  girl  at  ex- 
emplary character  spurns  the  sinful  advances  of  a  rich 
amateur  showman.  She  umtne*  a  rich  man,  who 
quickly  divorces  her  on  unjust  grounds.  She  decides  to 
cash-in  on  lurid  publicity 
2.00  Brighaxn  Young,  '40  BAW  13 

-*##  Biography -drama.  Tyrone  Power,  Linda  Darnell, 
Dean  Jaeeer,  Brian  Donlevy,  Mary  Astcc.  The  star  is 
supposed  to  be  Power,  but  jagger  steals  the  show  with 
his  portrayal  of  wise,  compassionate,  purposeful  Brig 
ham  Young.  The  amvaj  of  the  sea  gulls  m  Uuh  make* 
a  smashing  dmuu. 
2i30  Bye,  Bye,  Birdie,  '63  2 

**  *   Musical.  Dick  Van  Dyke,  Janet  Leigh.  Am>Msu-gret. 
Paul   Lyndr.  Maureen  Supleton.   A  rock  smger  is 


about  lo  be  drafted  and  his  fans  are  terribly  apaet.  Hu  j 
so ugwriler -manager  ■  trying  to  make  enough  money  It 

3i00  The  Letter,  '40  BAW  20  | 

***    Repeat.  See  Tuesday  listing. 
3<15  Arizona  to  Broadway,  '33  BAW  9  I 

*  *   Comedy  James  Dunn,  Joan  Bennett,  J   Carrol  Naish,  I 

Jerry  Lester.  A  carnival  operator  take*  on  big  aty 
gangster*  and  savn  bi  woman  from  swindler*. 
6i00  That  Lady,  '55 

**   Drama  Olivia  deHavifland,  Paul  ScobeJd,  Gilbert  R 
land,  Dennis  Price  Christopher  Lee   In  16Uj  century- 
Spain  a  widowed  noblewoman  returns  to  the  court  m 
Madrid  al  the  King's  request.  She  becomn  involved  u 
turbulent  intrigue 
Ht30  HeO  and  High  Water,  '54  45  | 

**   Adventure.   Richard   Widmark,   Cameron   MitcheJ], 
Bella  Darvi,  Victor  Fraacea.  A  submarine  captain  is   I 
n-acldng  I  .-imrauniil  actrvibes.  He  (oDow*  to  the  Arctic   I 
and  loams  they  are  pianning  to  explode  an  atomic  I 
bomb  over  Korea. 
9t00  Goodbye. Again,  '61  BAW  4A  11 

1r1rir  Drama.  Ingrid  Bergman,  Yvn  Mootand,  Anthony 
Perkins,  Jessie  Royce  iandis,  Diahann  Carroll,  Peter 
Bull.  Based  on  Franooiae  Sagan's  hovel,  "Amrnkvoua 
Brahms?"  and  directed  by  Anatole  Lirrak.  A  lovely  in- 
terior decorator  is  involved  m  an  unhappy  love  affair 
with  a  man  who — habitually — dates  younger  women 
The  interior  decorator  meets  an  American  lawyer,  IS 
year*  younger  than  she ,  who  declare*  Ins  love  (or  her. 
She  must  chose.  (Postponed  from  June  28). 
9i00  Money  From  Home, '53  7  A  13 

+  *  Comedy  Dean  Martin,  Jerry  Lewis,  Pal  Crowley, 
Marpe  Millar,  Richard  Haydn,  Robert  Strauss  Baaed 
oo  a  story  by  Damon  Runyon.  Dean's  a  loser  at  the 
track.  Jerry '•  an  imcompetent  veterinarian.  They  try 
lo  In  a  race  and  the  plan  fail*. 
lOiOO       Through  a  da**  Darkly,  '60  BAW     26 

###  Drama  Harriet  Anderson.  Guoosr  Bj'.rnstrsnd,  Maj 
Von  Sydow,  Lars  Paasgard.  Written  and  directed  by 
InpnT  Bergman.  The  film  drscribn  24  hour*  in  the 
life  of  a  family  on  an  isolated  island  in  the  Baltic  where 
ihev  spend  their  summer  holiday*  A  central  figure  is  a 
latent  schisophrenic. 

lliOO        The  Waap  Woman,  '59  BAW  20 

#   Horror.  Susan  Cabot,  Fred  fisly,  Barboura  Mosria, 

Michael  Mark*.  The  owner  of  a  cosmetics  firm  submit* 

to  injection*  lo  restore  her  youthful  beauty.   She's 

■tung  and  turns  into  the  vengeful  wasp  wesnan. 

1 1.00        Wateh  on  the  Rhine,  '43  BAW  45 

****  Drama  Paul  Luk**,  Bene  Davis.  Donald  W.-.is.lm- 
aldine  Riagerald,  George  Coulouris  The  leader  of  the 
anti-Nan  underground  cornea  to  the  United  States  with 
In*  American  wife  and  children.  A  blackmailer  tries  to 
make  him  ■  victim. 

1 1  iSO         The  Sue  re**,  '65  BAW  2 

*  *   Drama.  Vittono  Gasaman,  Anouk  Aimee,  Jean-Louis 

Trinbgnant.  A  buiinesaman  focuses  a"  his  energy  on 
getting  rich.  He  wins  his  "sucena"  only  to  diaoover  he 
has  lost  hi*  father's  reaped,  hi*  beat  friend  and  his 
wife's  love. 
Ili30        A  Touch  of  Larceny,  '60  BAW  5 

*  #   Comedy.  James  Mason,  Vera  Miles,  George  Sanders, 

Robert  Flemyng .  A  mibtary  man  hatches  a  scheme  to 
make  it  appear  thai  he  has  defeeied  to  the  RuMian*. 
He  want*  to  be  able  to  sell  his  mrmou-t  and  use  ihe 
money  to  get  married. 
lltSO        Branded,  *51  7 

**  Western  Alan  Lldd,  Mori*  Freeman,  Chartes  Bick 
ford,  Joseph  Cafleia.  A  young  man  ia  found  in  the  wil- 
derness by  bandhs  He  is  used  to  tricb  .  rich  rancher 
into  believing  he  ■  the  rancher's  long  lost  ion. 

11)30         Wonder  Man,  'IS  9 

*  +  +  Music-comedy.  Danny  Kaye,  Virginia  Mayo,  Steve  Co- 
enran,  Allen  Jenkins.  Donald  Woods  Danny  plays  a 
dual  role.  He'*  both  a  brash  boung  nighi  dub  enter- 
tainer and  a  shy,  studious  twin,  brother,  who  is  roph- 
cated  in  two  murder*. 

lliSO         Deapexute  Minaion.  '71  13 

*  sr   Adventure  Ricardo  Montalhan,  Rooaeveh  Ontr,  Shm 

Pickriu..  Ins  Balm.  Earl  Holliman.  He'*  a  viethn  on 
opportunists  in  Old  California  and  join*  a  hand  of 
wandering  men.  The  are  hired  to  escort  a  rich  lan- 
downer'* wife  to  San  Franrisco- 

1 1 .50        High  Time,  '60  BAW  1 1 

**  '  '-me.lv  Fang  Crosby,  Tuesday  Weld.  Fahin  Forte, 
Nicole  Maurey.  Richard  Beymer.  The  father  of  teen- 
ager* deodn  it  is  time  to  get  a  collear  edtscation. 

1,00  Horror  Hotel,  '63  BAW  45 

##   Horror.  Christopher  Lee.Betta  St.  John,  Patricia  Jes- 
se!  A  woman  is  burned  aa  a  witch  m  1692.  Sh  makes  a 
deal  with  the  devil    He  gives*  her  eternal  life   She  runs- 
a  hotel  and  provides  him  with  human  sacrifice* 
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Question  4-  As  a  quid  pr*o  quo  for  the  FCC  restrictions  on  pay  cable,  what  is 
your  opinion  as  to  the  FCC  requiring  the  networks  to  guarantee  a  minimum 
number  of  curent  films  each  week  on  their  schedules?  Otherwise,  would  not  the 
situation  end  up  where  the  public  will  not  be  able  to  see  the  films  on  the  net- 
works and  pay  cable  will  not  be  able  to  show  them  ? 

Response  to  question  4.  We  believe  that  the  networks  should  be  permitted 
to  make  good  faith  programming  judgments,  and  that  the  public  interest  is  best 
served  without  Government  interference  in  the  program  selection  process.  Fur- 
ther, there  is  no  way  that  the  networks  can  guarantee  a  minimum  number  of 
current  films  each  week,  because  the  networks  are  dependent  upon  the  pro- 
ducers who  determine  how  many  and  what  kinds  of  films  are  produced  and  the 
licensing  arrangements  that  they  will  make.  On  the  other  hand,  there  is  really 
no  basis  for  concern  that  current  films  will  not  continue  to  be  presented  in  net- 
work schedules,  to  the  extent  that  they  are  available  and  suitable  for  tele- 
vision. Current  films  have  been  a  staple  of  network  schedules  for  fifteen  years, 
and  there  is  every  reason  to  believe  they  will  continue  to  enjoy  an  important 
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position  in  those  schedules.  The  problem  is  that  pay  television  will  soon  be  able 
to  pay  enough  to  outbid  free  television  and  obtain  exclusivity  barring  or  delay- 
ing the  showing  of  current  films  on  free  television. 

Question  5.  While  your  present  policy  regarding  exclusivity  over  pay  cable  is 
six  months,  originally  did  you  not  insist  and  obtain  exclusivity  from  the  date  of 
the  contract?  What  is  to  prevent  your  network  from  once  again  insisting  on  this 
position?  Would  you  object  to  the  FCC  limiting  exclusivity  to  six  months  prior  to 
play  dates? 

Response  to  question  5.  It  is  true  that  at  one  time  ABC  requested,  and  was 
typically  granted,  exclusively  against  pay  cable  from  the  contract  date  of  its  fea- 
ture film  licensing  agreements.  This  was  at  a  time  when  pay  cable  was  nonexis- 
tent. When  pay  cable  began  to  develop  and  the  licensors  of  feature  films  and  pay 
cable  entrepreneurs  expressed  the  desire  for  a  more  restricted  exclusivity  period, 
ABC  re-examined  and  modified  its  policy.  Today,  we  seek  exclusivity  up  to  six 
months  prior  to  availability  date,  which  we  consider  to  be  reasonable.  Of  course 
we  are  not  always  successful  in  obtaining  exclusivity  for  six  months  prior  to 
availability  period. 

ABC  has  no  intention  of  changing  its  exclusivity  policy  to  seek,  in  the  typical 
situation,  exclusivity  for  more  than  six  months  prior  to  availability  period.  Al- 
though we  consider  FCC  regulation  in  this  area  unnecessary,  we  would  not  object 
to  having  the  policy  which  ABC  is  presently  following  embodied  in  a  rule. 

Finally,  you  refer  to  a  rule  limiting  exclusivity  to  six  months  prior  to  "play 
dates".  We  are  opposed  to  relating  exclusivity  to  play  dates  rather  than  availabil- 
ity period,  because  we  need  the  flexibility  to  be  able  to  adjust  scheduling  of  feature 
films  as  competitive  circumstances  dictate. 

Question  6.  Please  provide  for  the  church  a  record  list  of  all  theatrical  films 
shown  by  your  network  during  prime  time  for  the  period  January  1, 1974,  through 
June  30, 1975,  indicating : 

(a)  The  theatrical  release  date; 

(b)  the  date  the  film  was  licensed  to  your  network  ; 

(c)  the  date  of  the  beginning  of  the  availability  period  for  broadcast ; 

(d)  in  the  case  of  films  licensed  within  two  years  of  theatrical  release,  the  date 
after  which  pay  cable  could  not  show  the  film  by  operation  of  the  network  licensing 
contract ;  and 

(e)  ABC's  first  play  date. 

Response  to  question  6.  See  Attachment  B  to  this  letter.1 

At  page  191  I  testified  with  respect  to  certain  data  which  ABC  had  compiled 
showing  that  the  average  number  of  months  from  first  theater  exhibition  to  pay 
cable  presentation  was  14.1.  The  data  to  which  I  referred  was  material  which  ABC 
had  furnished  to  the  Federal  Communications  Commission  as  Appendix  C  to  its 
"Furthef  Reply  Comments"  in  Docket  No.  19554,  dated  October  4,  1974.  Attach- 
ment C  2  is  a  copy  of  that  material. 

I  also  testified  to  our  belief  that  the  average  period  from  first  theater  exhibition 
to  pay  cable  premier  is  on  the  order  of  8  to  10  months.  This  is  an  estimate  which 
is  supported  by  several  sources.  In  a  1973  panel  discussion  before  the  Federal  Com- 
munications Commission,  a  representative  of  the  National  Association  of  Theater 
Owners  testified  to  the  effect  that  feature  films  were  reaching  the  Reston,  "Vir- 
ginia pay  cable  system  within  6  to  9  months  (Docket  No.  19554 ;  Transcript  855) . 
Comments  filed  by  National  Broadcasting  Company,  Inc.  in  FCC  Docket  No. 
19554,  dated  September  20,  1974,  indicate  that  the  great  majority  of  feature  films 
have  completed  their  theatrical  exhibition  within  eight  months  (NBC  Comments, 
p.  10).  Finally,  our  analysis  of  the  material  submitted  herewith  as  Attachment  B 
indicates  that,  for  those  particular  titles  and  for  those  for  which  we  could  iden- 
tify the  release  date  and  the  premier  presentation,  the  average  period  between 
theatrical  release  and  pay  cable  premier  was  10.75  months. 

Finally,  ABC  has  previously  furnished  to  the  Subcommittee  an  analysis  of  its 
1974  motion  picture  licensing  contracts.  With  respect  to  the  information  furnished 
for  contracts  with  20th  Century  Fox  Film  Corporation,  it  has  come  to  my  atten- 
tion that  there  is  an  error  in  the  listing  for  Title  No.  8.  The  entry  under  "cable  ex- 
clusivity provision"  should  read  "six  months  prior  to  earliest  allowable  ABC 
broadcast  date"  rather  than  March  1, 1975  (the  latter  being  the  relevant  date  for 
certain  other  20th  Century  Fox  films). 


1  See  p.  202. 

2  See  p.  206. 
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Attachment  C 

The  attachment  lists  180  different  titles  available  for  pay  cable-casting  from 
November  1973,  through  July  1974.1 

Pages  209-18  lists  the  feature  films  cablecast  on  a  monthly  basis.  Under  each 
title,  the  date  of  first  theater  exhibition  is  given.  The  parenthetical  number 
following  indicates  the  number  of  months  elapsed  between  first  theater  exhibi- 
tion and  the  month  of  pay  cablecast. 

Because  of  the  small  amount  of  time  accorded,  it  has  not  been  possible  to 
obtain  the  dates  of  first  theater  exhibition  for  a  few  titles.  At  the  end  of  each 
monthly  recapitulation,  these  are  indicated  as  "Not  analyzed." 

Otherwise,  at  the  end  of  each  monthly  compilation,  three  informative  items 
are  listed:  (1)  the  average  number  of  months  from  first  theater  exhibition  to 
cablecast  including  all  titles  analyzed;  (2)  the  number  of  titles  more  than  24 
months  after  first  theater  exhibition  which  were  cablecast;  and  (3)  the  aver- 
age number  of  months  from  first  theater  exhibition  to  cablecast  eliminating 
titles  more  than  24  months  after  first  theater  exhibition.  ABC  has  obtained 
information  concerning  dates  of  first  theater  exhibition  from  the  best  sources 
available.  Because  of  the  difficulty  in  obtaining  these  dates,  the  information 
may  be  subject  to  slight  error.  However,  it  is  not  believed  that  any  error  con- 
tained in  the  attachment  would  substantially  affect  the  essential  results. 


FILMS    AVAILABLE   TO   PAY   CABLE 

(November  1973— July  1974— Total :  175) 


Deliverance 

August  1972 
Gang  That  Couldn't  Shoot  Straight 

December  1971 
Ulzanas  Raid 

November  1972 
The  Other 

May  1972 
Butterflies  Are  Free 

July  1972 
Rage 

December  1966   (Col.) 

November  1972   (WB) 
Scorpio 

April  1973 
Soylent  Green 

April  1973 
Salzburg  Connection 

Nelson  Affair 

May  1972 
Across  110th  Street 

December  1972 
Trick  Baby 

Train  Robbers 

February  1972 
Slither 

March  1973 
Bless  Beasts  and  Children 

July  1971 
Mary  Queen  of  Scots 

December  1971 


Man  in  Wilderness 

November  1971 
Frenzy 

June  1972 
Wrath  of  God 

June  1972 
Skyjacked 

Theatre  of  Blood 

April  1973 
Fat  City 

August  1972 
Minnie  &  Moskowitz 

December  1971 
Pete  N  Tillie 

December  1972 
Go  Between 

Fall  1971 
Hands  of  the  Ripper 

Burglars 

June  1972 
Every  Crook  and  Nanny 

June  1972 
Hospital 

December  1971 
You'll  Like  My  Mother2 
Living  Free 

April  1973 
Cowboys 

February  1972 
What's  Up  Doc? 

March  1972 


Source :  Kagan's  The  Pay  TV  Newsletter  News  Bulletin. 

1  February,  1974,  Is  omitted  since  the  source  indicated  issued  no  listing  for  that  month. 
August  and   September  pav  TV  features,  received  too  late  to  be  analyzed,  are  attached. 

2  Made-for-TV  movie — NBC. 
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films  available  to  pat  cable — Continued 
(November  1973— July  1974— Total :  175) 


The  Macintosh  Man 

Conquest  of  Planets  of  Mars 

June  1972 
Effect  of  Gamma  Rays 

January  1973 
Jeremiah  Johnson 

December  1972 
X,  Y  and  Zee 

January  1972 
Dulcima 

September  1972 
New  Centurions 

August  1972 
Chatos  Land 

May  1972 
Cancel  My  Reservation 

October  1972 
Hickey  &  Boggs 

September  1972 
Avanti 

December  1972 
Five  Fingers  of  Death 

March  1973 
Public  Eye 

August  1972 
Childs  Play 

October  1972 
Charlottes  Web 

March  1973 
The  Mechanic 

October  1972 
Cisco  Pike 

October  1971 
Images 

December  1972 
Red  Sun 

June  1972 
Thief  Who  Came  to  Dinner 

March  1972 
Play  it  as  it  Lays 

October  1972 
Sometimes  a  Great  Notion 

November  1971 
Made  for  Each  Other 

December  1971 
When  Legends  Die 

August  1972 
Dirty  Harry 

March  1972 
Travels  With  my  Aunt 

December  1972 
Elvis  on  Tour 

November  1972 
The  Great  Waltz 

October  1972 
Poseidon  Adventure 

December  1972 
Unholy  Rollers 

October  1972 


Stand  up  &  Be  Counted 

May  1972 
Pied  Piper 

June  1972 
Happy  Birthday  Wanda  June 

December  1971 
Emigrants 

October  1972 
Emperor  of  the  North 

June  1973 
Nicholas  &  Alexandra 

December  1971 
Godzilla  vs.  Smog  Monster 
Everything    You    Always    Wanted    to 
Know  About  Sex 
October  1972 
Young  Winston 

October  1972 
1776 

November  1972 
They  Only  Kill  .  .  .  Masters 

Culpepper  Cattle  Co. 

April  1972 
Joe  Kidd 

July  1972 
Up  the  Sandbox 

December  1972 
A  Warm  December 

May  1972 
Man  Who  Loved  Cat  Dancing 

July  1973 
Trader  Horn 

June  1973 
Kid  Blue 

May  1973 
Lady  Sings  the  Blues 

November  1972 
Harold  &  Maude 

December  1971 
Treasurer  Island 

October  1972 
Night  With  Nicol  Williamson 

Brother  Sun  Sister  Moon 

April  1973 
Shamus 

January  1973 
Godspell        i 

April  1973 
Carry  on  Henry 

Neptune  Factor 

May  1973 
Concert  for  Bangladesh 

April  1972 
Lost  Horizon 

March  1973 
Love,  Pain  &  Whole  Damn  Thing 
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films   available  to   pay   cable — Continued 
(November  1973— July  1974— Total :  175) 


Three  in  the  Attic 

Steelyard  Blues 

February  1973 
Pat  Garrett  &  Billy  the  Kid 

May  1973 
Ned  Kelley 

June  1970 
Nightcomers 

Quiet  Place  to  Kill 

Last  of  Sheila 

June  1973 
Two  People 

March  1973 
Dirty  Little  Billy 

January  1973 
Glass  of  44 

April  1973 
The  Family 

Valachi  Papers 

November  1972 
Dillinger 

June  1973 
Magnificant  7  Rides  Again 

August  1972 
Save  the  Tiger 

February  1972 
Play  it  Again  Sam 

April  1972 
King  of  Kings 

September  1961 
Cahill,  U.S.  Marshall 

June  1973 
The  Hireling 

June  1973 
Enter  the  Dragon 

August  1973 
Escape  to  the  Sun 

October  1972 
Oklahoma  Crude 

June  1973 
Scarecrow 

April  1973 
Heartbreak  Kid 

December  1972 
Last  American  Hero 

July  1973 
State  of  Siege 

April  1973 
Cleopatra  Jones 

July  1973 
Let  the  Good  Times  Roll 

Stone  Killer 

August  1973 
40  Carats 

July  1973 


Friends  of  Eddie  Coyle 

July  1973 
Fear  is  the  Key 

Steptoe  &  Son  * 

Great  Northfield  Minn.  Raid 

April  1972 
Slaughterhouse  5 

April  1972 
Blume  in  Love 

July  1973 
Cops  &  Robbers 

August  1973 

Bang  the  Drum  Slowly 

August  1973 
Pancho  Villa 

Harry  in  Your  Pocket 

August  1973 
The  French  Connection 

October  1971 
The  Candidate 

July  1972 
Deadly  Trackers 

December  1973 
Mean  Streets 

October  1973 
Lucky  Man 

June  1973 
Showdown 

May  1963 
Dracula  AD  1972 

November  1972 
White  Lightning 

July  1973 
Baxter 

February  1973 
Hammer  of  God 

Sleuth 

December  1972 
The  Long  Goodbye 

Laughing  Policemen 

December  1973 
Massacre  in  Rome 

October  1973 
High  Plains  Drifter 

April  1973 
Day  of  the  Jackal 

May  1973 
Last  of  the  Red  Hot  Lovers 

June  1972 
New  Land 

October  1973 
Superfly 

August  1972 


3  British  comedy  show  on  which  Sanford  and  Son  was  based. 
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films   available  to   pay   cable — Continued 
(November  1973— July  1974— Total :  175) 


Summer  Wishes,  Winter  Dreams 

October  1973 
McQ 

February  1974 
Westworld 

November  1973 
On  Any  Sunday 

Run  Stranger  Run 

Shaft  In  Africa 

June  1973 
Maurie 

August  1973 
Lady  Ice 

Naked  Ape 

August  1973 
Gordon's  War 

August  1973 
Lolly  Madonna 

February  1973 
Chinese  Connection 

April  1973 
The  Getaway 

December  1972 
Mar  joe 

July  1972 


Jeramy 

August  1973 
Life  &  Times  of  Judge  Roy  Bean 

December  1972 

Crazy  Joe 

February  1974 
Guns  of  a  Stranger 

Jimi  Hendrix  Story 

October  1973 
Lady  Kung  Fu 

Paper  Chase 

October  1973 
Zardoz 

March  1974 
Innocent  Bystanders 

January  1973 
Battle  for  Planet  of  the  Apes 

Jesus  Christ  Superstar 

Fists  of  Fury 

Ace  Eli  &  Rider  of  the  Skies 

The  New  World 


FILMS    AVAILABLE   TO   PAY    CABLE 

(November  1973— Total:  61) 


Deliverance 

August  1972  (15) 
Gang  That  Couldn't  Shoot  Straight 

December  1971  (23) 
Ulzanas  Raid 

November  1972  (12) 
The  Other 

May  1972  (IS) 
Butterflies  Are  Free 

July  1972  (16) 
Rage 

December  1966  (Col.)   (83) 

November  1972  (WB)   (12) 
Scorpio 

April  1973  (7) 
Soylent  Green 

April  1973  (7) 
Salzburg  Connection 

Nelson  Affair 

May  1972  (18) 
Across  110th  Street 

December  1972  (11) 
Trick  Baby 

Train  Robbers 

February  1972  (21) 
Slither 

March  1973  (8) 


Bless  Beasts  and  Children 

July  1971  (28) 
Mary  Queen  of  Scots 

December  1971  (23) 
Man  In  Wilderness 

November  1971  (24) 
Frenzy 

June  1972  (17) 
Wrath  of  God 

June  1972  (17) 
Skyjacked 
Theatre  of  Blood 

April  1973  (7) 
Far  City 

August  1972  (15) 
Minnie  &  Moskowitz 

December  1971  (23) 
Pete  N  Tillie 

December  1972  (11) 
Go  Between 

Fall  1971 
Hands  of  the  Ripper 

Burglars 

June  1972  (17) 
Every  Crook  and  Nanny 

June  1972  (17) 
Hospital 

December  1971  (23) 
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films  available  to  pay  cable — Continued 


(November  1973— Total :  61) 


You'll  Like  My  Mother ' 

Living  Free 

April  1973  (7) 
Cowboys 

February  1972  (21) 
What's  Up  Doc? 

March  1972  (20) 
The  Macintosh  Man 


Public  Eye 

August  1972  (15) 
Childs  Play 

October  1972  (13) 
Charlottes  Web 

March  1973  (8) 
The  Mechanic 

October  1972  (13) 
Cisco  Pike 

October  1971  (25) 
Images 

December  1972  (11) 
Red  Sun 

June  1972  (17) 
Thief  Who  Came  To  Dinner 

March  1972  (20) 
Play  It  As  It  Lays 
October  1972(13) 
Sometimes  A  Great  Notion 

November  1971  (22) 
Made  For  Each  Other 
December  1971  (23) 
When  Legends  Die 
August  1972  (15) 
Dirty  Harry 

March  1972  (20) 
Travels  With  My  Aunt 
December  1972  (11) 
Elvis  On  Tour 

November  1972  (12) 
The  Great  Waltz 
October  1972(13) 


Conquest  of  Planet  of  the  Apes 

June  1972  (17) 
Effect  of  Gamma  Rays 

January  1973  (10) 
Jeremiah  Johnson 

December  1972  (11) 
X,  Y  &  Zee 

January  1972  (22) 
Dulcima 

September  1972  (14) 
New  Centurions 

August  1972  (15) 

Chatos  Land 

May  1972  (18) 
Cancel  My  Reservation 

October  1972  (13) 
Hickey  &  Boggs 

September  1972  (14) 
Avanti 

December  1972  (11) 
Five  Fingers  of  Death 

March  1973  (8) 

Number  of  titles  not  analyzed — 7. 

Average  number  of  months  from  first  theater  exhibition  to  cable  play  date — 
16.9. 

Number  of  titles  more  than  24  months  from  first  theater  exhibition  to  cable 
play  date — 3. 

Average  number  of  months  from  first  theater  exhibition  to  cable  play  date 
eliminating  those  exceeding  24  months — 15.2. 


films  available  to  pay  cable — Continued 
(December  1973— Total :  66) 


Poseidon  Adventure 

December  1972  (12) 
Rage 

December  1966  (Col.) 

November  1972  (WB) 
Butterflies  Are  Free 

July  1972  (17) 
Unholy  Rollers 

October  1972  (14) 
Stand  Up  &  Be  Counted 

May  1972  (19) 
Pied  Piper 

June  1972  (18) 
Macintosh  Man 


(84) 
(13) 


Happy  Birthday  Wanda  June 

December  1971  (24) 
Conquest  of  Planet  of  Apes 

June  1972  (18) 
Charlottes  Web 

March  1973  (9) 
Emigrants 

October  1972  (14) 
Emperor  of  the  North 

June  1973  (6) 
Play  It  As  It  Lays 

October  1972  (14) 
Nicholas  &  Alexandra 

December  1971  (24) 


Source  :  Kagan's  The  Pay  TV  Newsletter  News  Bulletin. 
*  Made-for-TV  movle-NBC. 
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films  available  to  pay  cable — Continued 
(December  1973— Total :  66) 


Godzilla  vs.  Smog  Monster 

Jeremiah  Johnson 

December  1972  (12) 
Everything  You  Always  Wanted 

To  Know  About  Sex 

October  1972  (14) 
New  Centurions 

August  1972  (16) 
Pete  &  Tillie 

December  1972  (12) 
Young  Winston 

October  1972  (14) 
Cancel  My  Reservation 

October  1972  (14) 
When  the  Legends  Die 

August  1972  (16) 
1776 

November  1972  (13) 
Travels  With  My  Aunt 

December  1972(12) 
Fat  City 

August  1972  (16) 
Thief  Who  Came  To  Dinner 

March  1972  (21) 
Minnie  &  Moskowitz 

December  1971  (24) 
They  Only  Kill  .  .  .  Masters 

Elvis  On  Tour 

November  1972  (13) 
Bless  Beasts  &  Children 

July  1971  (29) 
Hickey  &  Boggs 

September  1972  (15) 
Made  For  Each  Other 

December  1971  (24) 
Culpepper  Cattle 

April  1972  (12) 
Across  110th  Street 

December  1972  (12) 
Theatre  of  Blood 

April  1973  (8) 
Skyjacked 

Wrath  of  God 

June  1972  (18) 
Joe  Kidd 

June  1972  (18) 
X,  Y  &  Zee 

January  1972  (23) 
Living  Free 

April  1973  (8) 


You'll  Like  My  Mother 5 

Deliverance 

August  1972  (16) 
The  Burglars 

June  1972  (18) 

Up  The  Sandbox 

December  1972  (12) 
A  Warm  December 

May  1973  (7) 
Man  Who  Loved  Cat  Dancing 

July  1973  (5) 
Trader  Horn 

June  1973  (6) 
Cisco  Pike 

October  1971  (26) 
Five  Fingers  Of  Death 

March  1973  (9) 
Kid  Blue 

May  1973  (7) 
Lady  Sings  The  Blues 

November  1972  (13) 
Harold  &  Maude 

December  1971  (24) 
Treasure  Island 

October  1972  (14) 
Slither 

March  1973  (9) 
Nelson  Affair 

May  1972  (19) 
Night  With  Nicol  Williamson 
What's  Up  Doc? 

March  1972  (21) 
The  Go  Between 

Fall  1971 
Soylent  Green 

April  1973  (8) 
Frenzy 

June  1972  (18) 
Dulcima 

September  1972  (15) 
Ulzanas  Raid 

November  1972  (13) 
Brother  Sun  Sister  Moon 

April  1973  (8) 
Dirty  Harry 

March  1972  (21) 
Shamus 

January  1973  (11) 
Godspell     ■ 

April  1973  (8) 


Number  of  titles  not  analyzed — 7. 

Average  number  of  months  from  first  theater  exhibition  to  cable  play  date — 
16.1. 

Number  of  titles  more  than  24  months  from  first  theater  exhibition  to  cable 
play  date — 2. 

Average  number  of  months  from  first  theater  exhibition  to  cable  play  date 
eliminating  those  exceeding  24  months — 15.7. 


•Made-for-TV  movie— NBC. 
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films   available  to   pay   cable — Continued 
(January  1974— Total :  55) 


Man  Who  Loved  Cat  Dancing 

July  1973  (6) 
Carry  on  Henry 

Neptune  Factor 

March  1973  (10) 
Concert  for  Bangladesh 

April  1972  (21) 
Godspell 

April  1973  (9) 
Lost  Horizon 

March  1973  (10) 
Love  Pain  &  Whole  Damn  Thing 

Three  in  the  Attic 

Conquest  of  Planet  of  Apes 

June  1972  (19) 
Fat  City 

August  1972  (17) 
Butterflies  Are  Free 

July  1972  (18) 
Jeremiah  Johnson 

December  1972  (13) 
Soylent  Green 

April  1973  (9) 
Poseidon  Adventure 

December  1972  (13) 
Effect  of  Gamma  Rays 

January  1973  (12) 
Cancel  Mv  Reservation 

October  1972  (15) 
Train  Robbers 

February  1972  (23) 
Nicholas  &  Alexandra 

December  1971  (25) 
Steelyard  Blues 

February  1973  (11) 
Five  Fingers  of  Death 

March  1973  (10) 
Deliverance 

August  1972  (17) 
Pete  N  Tillie 

December  1972  (13) 
Nelson  Affair 

May  1972  (20) 
Pat  Garrett  &  Billy  the  Kid 

May  1973  (8) 
The  Mechanic 

October  1972  (15) 
Ned  Kelley 

June  1970  (43) 
Nightcomers 
Quiet  Place  to  Kill 


Theatre  of  Blood 

April  1973  (9) 
Mary  Queen  of  Scots 

December  1971  (25) 
Ulzanas  Raid 

November  1972  (14) 
Dirty  Harry 

March  1972  (22) 
Elvis  on  Tour 

November  1972  (14) 
Gang  That  Couldn't  Shoot  Straight 

November  1972  (14) 
Bless  Beasts  &  Children 

July  1971  (30) 
Young  Winston 

October  1972  (15) 
Last  of  Sheila 

June  1973  (7) 
New  Centurions 

August  1972  (17) 
Charlottes  Web 

March  1973  (10) 
Avanti 

December  1972  (13) 
Scorpio 

April  1973  (9) 
Slither 

March  1973  (10) 
Thief  Who  Came  to  Dinner 

March  1972  (22) 
Kid  Blue 

May  1973  (8) 
Two  People 

March  1973  (10) 
Dirty  Little  Billy 

January  1973  (12) 
Trick  Baby 

Emperior  of  the  North 

June  1973  (7) 
Macintosh  Man 

Class  of  44 

April  1973  (9) 
The  Family 

Battle  for  Planet  of  Apes 

June  1973  (7) 
Valachi  Papers 

November  1972  (14) 
Emigrants 

October  1972  (15) 
Dillinge? 

June  1973  (7) 


Number  of  titles  not  analyzed — 8. 

Average  number  of  months  from  first  theater  exhibition  to  cable  play  date — 
14.4. 

Number  of  titles  more  than  24  months  from  first  theater  exhibition  to  cable  play 
date— 3. 

Average  number  of  months  from  first  theater  exhibition  to  cable  play  date 
eliminating  those  exceeding  24  months — 13.1. 
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films   available  to   pay   cable — Continued 
(January  1974— Total :  55) 


(No  list  issued  for  February  1974) 
(March  1974— Total :  53) 
Magnificent  7  Rides  Again 

September  1972  (18) 
Lady  Sings  the  Blues 

November  1972  (16) 
Save  the  Tiger 

February  1972  (25) 
Play  It  Again  Sam 

April  1972  (23) 
Images 

December  1972  (15) 
Theatre  of  Blood 

April  1973  (11) 
Dirty  Little  Billy 

January  1973  (14) 
Sleuth 

December  1972  (15) 
Avanti 

December  1972^15) 
Nelson  Affair 

May  1972  (22) 
Class  of  44 

April  1973  (11) 
Deliverance 

August  1972  (19) 
Battle  for  Planet  of  the  Apes 

June  1973  (9) 
Scorpio 

April  1973  (11) 
Conquest  of  Planet  of  the  Apes 

June  1972  (21) 
Godspell 

April  1973  (11) 
King  of  Kings 

September  1961  (150) 
Pete  N  Tillie 

December  1972  (15) 
Salzburg  Connection 

Two  People 

March  1973  (12) 
Valachi  Papers 

November  1972  (16) 
The  Family 

Dulcima 

September  1972  (18) 
New  Centurions 

August  1972  (19) 
Happy  Birthday  Wanda  June 

December  1971  (27) 
Joe  Kidd 

July  1972  (20) 


What's  Up  Doc? 

March  1972  (24) 
Steelyard  Blues 

February  1972  (25) 
Made  for  Each  Other 

December  1971  (27) 
Cahill,  U.S.  Marshall 

June  1973  (9) 
The  Mechanic 

October  1972  (17) 
Shamus 

January  1973  (14) 
Lost  Horizon 

March  1973  (12) 
The  Hireling 

June  1973  (9) 
Enter  the  Dragon 

August  1973  (7) 
Emperor  of  the  North 

June  1973  (9) 
Escape  to  the  Sun 

October  1972  (17) 
Oklahoma  Crude 

June  1973  (9) 
Scarecrow 

April  1973  (11) 
Heartbreak  Kid 

December  1972  (15) 
Last  of  Sheila 

June  1973  (9) 
Last  American  Hero 

July  1973  (8) 
Charlottes  Web 

March  1973  (12) 
Neptune  Factor 

May  1973  (10) 
State  of  Siege 

April  1973  (11) 
Cleopatra  Jones 

July  1973  (8) 
Let  the  Good  Times  Roll 

Kid  Blue 

May  1973  (10) 
1776 

November  1972  (16) 
Stone  Killer 

August  1973  (7) 
The  Other      ' 

May  1972  (22) 
40  Carats 

July  1973  (8) 
Culpepper  Cattle  Co. 

April  1972  (23) 


Number  of  titles  not  analyzed — 3. 

Average  number  of  months  from  first  theater  exhibition  to  cable  play  date — 
17.6. 

Number  of  titles  more  than  24  months  from  first  theater  exhibition  to  cable 
play  date — 5. 

Average  number  of  months  from  first  theater  exhibition  to  cable  play  date 
eliminating  those  exceeding  24  months — 13.9. 


53-905  O — 75- 
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films  available  to  pay   cable — Continued 


(April  1974— Total :  56) 


The  Stone  Killer 

August  1973  (8) 
The  Hireling 

June  1973  (10) 
Play  It  Again  Sam 

April  1972  (24) 
Friends  of  Eddie  Coyle 

July  1973  (9) 
Lady  Sings  the  Blues 

November  1972  (17) 
Save  the  Tiger 

February  1972  (26) 
Fear  Is  the  Key 

Conquest  of  Planet  of  the  Apes 

June  1972  (22) 
Emperor  of  the  North 

June  1973  (10) 
Cahill,  U.S.  Marshall 

June  1973  (10) 
Last  of  Sheila 

June  1973  (10) 
Escape  to  the  Sun 

October  1972  (18) 
Steptoe  &  Son " 

1776 

November  1972  (17) 
Valachi  Papers 

November  1972  (17) 
Great  Northfield  Minn.  Raid 

April  1972  (24) 
Slaughttrhouse  5 

April  1972  (24) 
Shamus 

January  1973  (15) 
Lost  Horizon 

March  1973  (13) 
Godspell 

April  1973  (12) 
Sleuth 

December  1972  (16) 
King  of  Kings 

November  1961  (151) 
What's  Up  Doc? 

March  1972  (25) 
Avanti 

December  1972  (16) 
Pete  N  Tillie 

December  1972  (16) 
Salzburg  Connection 


Scorpio 

April  1973  (12) 
Two  People 

March  1973  (13) 
Oklahoma  Crude 

June  1973  (10) 
40  Carats 

July  1973  (9) 
Blume  in  Love 

July  1973  (9) 
Cops  &  Robbers 

August  1973  (8) 
Bang  the  Drum  Slowly 

August  1973  (8) 
Pancho  Villa 

Harry  in  Your  Pocket 

August  1973  (8) 
The  French  Connection 

October  1971  (30) 
Thief  Who  Came  to  Dinner 

March  1972  (25) 
Rage 

December  1966  (Col.)  (88) 

November  1972  ( WB )  ( 17 ) 
The  Candidate 

July  1972  (21) 
Enter  the  Dragon 

August  1973  (8) 
Deadly  Trackers 

December  1973  (4) 
Let  the  Good  Times  Roll 

Mean  Streets 

October  1973   (6) 
Neptune  Factor 

May  1973  (11) 
Battle  for  Planet  of  the  Apes 

June  1973 (10) 
Heartbreak  Kid 

December  1972  (16) 
Burglars 

June  1972   (22) 
Living  Free 

April  1973   (12) 
Young  Winston 

October  1972   (18) 
Effect  of  Man  in  Moon 

Marigolds 

January  1973   (15) 


•  British  comedy  show  on  which  Sanford  and  Son  was  based. 
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films  available  to  pay  cable — Continued 
(April  1974— Total:  56) 


Nicholas  &  Alexandra 
December  1971   (28) 

Lucky  Man 
June  1973  (10) 

Showdown 
May  1963  (131) 


Dracula  Ad  1972 
November  1972   (17) 

State  of  Siege 
April  1973   (12) 

Steelyard  Blues 
February  1973  (14) 


Number  of  titles  not  analyzed — 5. 

Average  number  of  months  from  first  theater  exhibition  to  cable  play  date — 
21.3. 

Number  of  titles  more  than  24  months  from  first  theater  exhibition  to  cable 
play  date — 8. 

Average  number  of  months  from  first  theater  exhibition  to  cable  play  date 
eliminating  those  exceeding  24  months — 13.5. 

films  available  to  pay  cable — Continued 


(May  1974— Total:  64) 


Mean  Streets 

October  1973  (7) 
Bang  the  Drums  Slowly 

August  1973  (9) 
Lady  Sings  the  Blues 

November  1972   (18) 
Jeremiah  Johnson 

December  1972  (17) 
Two  People 

March  1973  (14) 
White  Lightning 

July  1973  (10) 
Bflxfpr 

February  1973  (15) 
Save  the  Tiger 

February  1972   (27) 
Battle  for  Planet  of  the  Apes 

June  1973  (11) 
Fear  Is  the  Key 

Cops  &  Robbers 

August  1973  (9) 
Hammer  of  God 

Every  thing  You  Always  Wanted 

To  Know  About  Sex 

October  1972   (19) 
Harry  in  Your  Pocket 

August  1973  (9) 
Showdown 

May  1963   (120) 
Burglars 

June  1972  (23) 


(18) 


Valachi  Papers 

November  1972 
Blume  in  Love 

July  1973  (10) 
Neptune  Factor 

May  1973  (12) 
Play  It  Again  Sam 

October  1972   (19) 
Godspell 

April  1973  (13) 
Shamus 

January  1973  (16) 
Lost  Horizon 

March  1973  (14) 
Hearbreak  Kid 

December  1972  (17) 
Enter  the  Dragon 

August  1973  (9) 
Macintosh  Man 
Sleuth 

July  1973  (10) 

December  1972  (17) 
Emperor  of  the  North 

June  1973  (11) 
Cahill,  U.S.  Marshall 

June  1973   (11) 
Last  of  Sheila 

June  1973  (11) 
1776 

November  1972 
The  Hireling, 

June  1973  (11) 


(18) 


7  British  comedy  show  on  which  Sanford  and  Son  was  based. 
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films   available  to  pay  cable — Continued 


(May  1974— Total:  64) 


Escape  to  the  Sun 

October  1972  (19) 
Steptoe  and  Son7 
Class  of  44 

April  1973   (13) 
Great  Waltz 

October  1972  (19) 
Man  Who  Loved  Cat  Dancing 

July  1973  (10) 
Oklahoma  Crude 

June  1973  (11) 
40  Carats 

July  1973  (10) 
Avanti 

December  1972   (17) 
Emigrants 

October  1972  (19) 
Long  Goodbye 

Laughing  Policeman 

December  1973  (5) 
Scarecrow 

April  1973  (13) 
Images 

December  1972  (17) 
Last  American  Hero 

July  1973  (10) 
Nelson  Affair 

May  19V2  (24) 
Massacre  in  Rome 

October  1973  (7) 


High  Plains  Drifter 

April  1973  (13) 
The  Family 

Day  of  the  Jackal 

May  1973  (12) 
Last  of  the  Red  Hot  Lovers 

June  1972  (23) 
State  of  Siege 

April  1973  (13) 
Steelyard  Blues 

February  1973  (15) 
New  Land 

October  1973  (7) 
Superfly 

August  1972  (21) 
Cancel  My  Reservation 

October  1972  (19) 
Living  Free 

April  1973  (13) 
Summer  Wishes  Winter  Dreams 

October  1973  (7) 
Stone  Killer 

August  1973  (9) 
McQ 

February  1974  (3) 
Westworld 

November  1973  (6) 
Deadly  Trackers 

December  1973  (5) 
Friends  of  Eddie  Coyle 
July  1973  (10) 


Number  of  title  not  analyzed — 6. 

Average  number  of  months  from  first  theater  exhibition  to  cable  play  date — 
15.3. 

Number  of  titles  more  than  24  months  from  first  theater  exhibition  to  cable 
play  date — 2. 

Average  number  of  months  from  first  theater  exhibition  to  cable  play  date 
eliminating  those  exceeding  24  months — 13.2. 


films  available  to  pay  cable — Continued 
June  1974— Total :  64 


Day  of  the  Jackal 

May  1973  (13) 
Lady  Sings  the  Blues 

November  1972  (19) 
Last  of  the  Red  Hot  Lovers 

June  1972  (24) 
Love  &  Pain 

Cops  &  Robbers 

August  1973  (10) 
Harry  In  Your  Pocket 

August  1973  (10) 
Enter  the  Dragon 

August  1973  (10) 


Scarecr<Tv? 

April  1973  (14) 
Macintosh  Man 
Lost  Horizon 

March  1973  (15) 
Valachi  Papers 

November  1972  (19) 
Jeremiah  Johnson 

December  1972  (18) 
Last  or  Sheila 

June  1973  (12) 
Images 

December  1972  (18) 
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films  available  to  pay  cable — Continued 
(June  1974— Total:  64) 


Effect  of  Gamma  Rays 

January  1973  (17) 
Godspell 

April  1973  (14) 
The  Hireling 

June  1973  (12) 
The  Mechanic 

October  1972  (20) 
Theatre  of  Blood 

April  1973  (14) 
State  of  Siege 

April  1973  (14) 
On  Any  Sunday 

The  New  Land 

October  1973  (8) 
McQ 

February  1974  (4) 
Summer  Wishes,  Winter  Dreams 

October  1973  (8) 
High  Plains  Drifter 

April  1973  (14) 
The  Stone  Killer 

August  1973  (10) 
Westworld 

November  1973  (7) 
Run  Stranger,  Run 

The  Man  Who  Loved  Cat  Dancing 

July  1973  (11) 
Blume  In  Love 

July  1973  (11) 
Laughing  Policeman 

December  1973  (6) 
Emperor  of  the  North 

June  1973  (12) 
Emigrants 

October  1972  (20) 
Hickey  &  Boggs 

September  1972  (21) 
The  Long  Goodbye 

Shaft  In  Africa 

June  1973  (12) 
Shamus 

January  1973  (17) 
Two  People 

March  1973  (15) 
Butterflies  Are  Free 

July  1972  (23) 


Jesus  Christ  Superstar 

The  Family 

Maurie 

August  1973  (10) 
Hammer  of  God 

Lady  Ice 

Naked  Ape 

August  1973  (10) 
Gordon's  War 

August  1973  (10) 
Cleopatra  Jones 

July  1973  (11) 
Fists  of  Fury 

Showdown 

May  1963  (121) 
Trader  Horn 

June  1973  (12) 
Ace  Eli  &  Rider  of  the  Sky 

Young  Winston 

October  1972  (20) 
Rage 

December  1966  (Col.)  (90) 

November  1972  (WB)  (19) 
The  New  Centurions 

August  1972  (22) 
Travels  With  My  Aunt 

December  1972  (18) 
Lolly  Madonna 

February  1973  (16) 
Massacre  In  Rome 

October  1973  (8) 
Chinese  Connection 

April  1973  (14) 
Stone  Killer 

August  1973  (10) 
Friends  of  Eddie  Coyle 

July  1973  (11) 
Oklahoma  Crude 

June  1973  (12) 
Save  the  Tiger 

February  1972  (28) 
40  Carats 

July  1973  (11) 
Bang  the  Drum  Slowly 

August  1973  (10) 


Number  of  titles  not  analyzed — 11. 

Average  number  of  months  from  first  theater  exhibition  to  cable  play  date — 
17.3. 

Number  of  titles  more  than  24  months  from  the  first  theater  exhibition  to  cable 
play  date — 3. 

Average  number  of  months  from  first  theater  exhibition  to  cable  play  date 
eliminating  those  exceeding  24  months — 13.5. 
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films  available  to  pay  cable — Continued 
(July  1974— Total:  57) 


Jesus  Christ  Superstar 

Life  &  Times  Of  Judge  Roy  Bean 

McQ 

December  1972  (19) 

February  1974  (5) 

Across  110th  Street 

The  Getaway 

December  1972  (19) 

December  1972  (19) 

Crazy  Joe 

The  Laughing  Policeman 

February  1974  (5) 

December  1973  (7) 

Summer  Wishes,  Winter  Dreams 

Westworld 

October  1973  (9) 

November  1973  (8) 

Guns  Of  A  Stranger 

White  Lightning 

July  1973  (12) 

Lucky  Man 

Everything    You    Always    Wanted    To        June  1973  (13) 

Know  About  Sex 

Ace  Eli  &  Rider  Of  The  Skies 

October  1972  (21) 

Moon  Marigolds 

Lady  Ice 

January  1973  (18) 

Kid  Blue 

Day  Of  The  Jackal 

May  1973  (14) 

May  1973  (14) 

The  Hireling 

Fists  Of  Fury 

July  1973  (12) 

Godspell 

1776 

April  1973  (15) 

November  1972  (20) 

Theatre  of  Blood 

Massacre  In  Rome 

April  1973  (15) 

October  1973  (9) 

The  Mechanic 

Jimi  Hendrix  Story 

October  1972  (21) 

October  1973  (9) 

Marjoe 

Lady  Kung  Fu 

July  1972  (24) 

State  of  Siege 

Hickey  &  Boggs 

April  1973  (15) 

September  1972  (22) 

New  Land 

Maurie 

October  1973  (9) 

August  1973  (11) 

Up  The  Sandbox 

Travels  With  My  Aunt 

December  1972  (19) 

December  1972  (19) 

Warm  December 

Lost  Horizon 

May  1973  (14) 

March  1973  (16) 

Harry  In  Your  Pocket 

New  Centurions 

August  1973  (11) 

August  1972  (23) 

Oklahoma  Crude 

Scorpio 

June  1973  (13) 

April  1973  (15) 

High  Plains  Drifter 

Avanti 

April  1973  (15) 

December  1972  (19) 

Cops  &  Robbers 

Oklahoma  Crude 

August  1973  (11) 

June  1973  (13) 

Let  The  Good  Times  Roll 

Shamus 

January  1973  (18) 

40  Carats 

Paper  Chase 

July  1973  (12) 

October  1973  (9) 

Blume  In  Love 

Zardoz 

July  1973  (12) 

March  1974  (4) 

Class  Of  44 

Treasure  Island 

April  1973  (15) 

October  1972  (21) 

Cleopatra  Jones 

Innocent  Bystanders 

July  1973  (12) 

January  1973  (18) 

Scarecrow 

The  New  World 

April  1973  (15) 

Number  of  titles  not  analyzed — 8 

Jeramy 

August  1973  (11) 

Average  number  of  months  from  first  theater  exhibition  to  cable  play 
date— 14.3. 

Number  of  titles  more  than  24  months  from  first  theater  exhibition  to  cable 
play  date — 0. 
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STATEMENT  OP  ROBERT  T.  HOWARD,  PRESIDENT  OF  NBC  TELE- 
VISION NETWORK;  ACCOMPANIED  BY  MICHAEL  GROSSMAN, 
VICE  PRESIDENT,  NBC  TV  NETWORK 

Mr.  Howard.  Thank  you,  Mr.  Chairman. 

My  name  is  Robert  T.  Howard.  I  am  president  of  the  NBC  Televi- 
sion Network.  Appearing  with  me  today  is  Mr.  Michael  Grossman, 
vice  president,  Program  and  Talent  Negotiation,  for  the  NBC  Televi- 
sion Network.  Mr.  Grossman  heads  the  network  department  which 
conducts  our  negotiations  with  program  suppliers. 

We  welcome  this  opportunity  to  respond  to  the  allegations  made 
here  last  month  by  some  of  the  previous  witnesses. 

The  goal  of  the  NBC  Television  Network  is  to  provide  the  public 
with  a  comprehensive,  diverse  and  balanced  television  service  consist- 
ing of  entertainment,  sports,  news,  documentaries  and  other  informa- 
tional programing.  We  serve  a  total  national  audience  of  all  ages,  of 
different  levels  of  taste  and  varying  interests.  Our  success  depends 
on  attracting  the  voluntary  patronage  of  a  broad  national  audience. 
The  fact  that  we  have  been  able  to  do  this  over  the  years  demonstrates, 
we  believe,  that  we  have  been  providing  the  kind  of  programing  the 
great  majority  of  Americans  want. 

At  the  same  time,  we  recognize  that  there  are  certain  kinds  of 
programs  which  will  appeal  to  more  limited  or  special  audiences  in 
the  home  who  can  and  would  be  willing  to  pay  to  see  those  programs. 
Pay-cable  does  not  attempt  to  furnish  a  diversified  service  of  enter- 
tainment, news  and  public  affairs  programs  and  does  not  assume,  and 
is  not  required  to  assume,  any  of  the  public  service  obligations  pro- 
vided to  the  public  by  free  television.  Yet,  cable  does  have  a  unique 
capability  of  adding  to  the  service  provided  by  free  television.  We 
believe  the  two  media  are  basically  complementary — television  with 
relatively  fewer  channels  per  market  reaching  the  total  audience ;  and 
cable  with  a  multiplicity  of  channels  per  market  reaching  relatively 
smaller  and  usually  special  interest  audiences. 

We  are  opposed  to  what  is  generally  thought  of  as  siphoning.  When 
pay-cable  acquires  the  programing  fare  that  is  currently  available  on 
free  television,  it  necessarily  restricts  that  programing  to  paying  audi- 
ences who  live  in  communities  or  neighborhoods  that  are  wired.  Two 
results  could  follow :  First,  many  millions  of  Americans  will  lose  the 
opportunity  to  see  their  favorite  programs  and  sports  events;  and 
second,  the  diversified  television  service  available  to  the  public,  includ- 
ing news  and  coverage  of  special  events — programing  that  is  both 
costly  and  often  provided  at  a  loss — will  be  diminished  as  the  broad- 
caster's revenue  base  is  eroded.  While  the  principal  dispute  centers  on 
what  programing  and  events  should  not  be  lost  to  the  general  viewing 
public,  the  antisiphoning  rules  which  have  been  enacted — with  con- 
gressional support — do  not  protect  the  networks  and  their  affiliated 
stations  from  losing  audience  to  cable's  special  programs.  Rather,  they 
seek  to  prevent  the  public  from  losing  the  programing  of  the  free  tele- 
vision service  that  is  now  universally  available. 

It  is  not  our  purpose  today,  however,  to  debate  the  wisdom  of  any 
particular  aspect  of  the  FCC's  antisiphoning  rules.  Suffice  it  to  say 
that  the  Commission  has  continually  adjusted  those  rules  to  increase 
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the  pay-cable  industry's  opportunity  to  grow,  while  seeking  to  protect 
the  public  interest  in  much  of  the  overall  television  service. 

The  issue  before  this  committee  appears  primarily  to  be  directed  to 
the  narrower  question  of  whether  the  television  networks,  when  they 
buy  the  licenses  required  to  show  theatrical  feature  films  on  television, 
obtain  unreasonable  exclusivity  against  other  competing  uses  which  is 
not  justified  by  television's  legitimate  business  needs. 

To  summarize  our  position,  NBC  only  seeks  and  has  been  able  to 
obtain  that  degree  of  limited  exclusivity  that  is  reasonably  necessary 
to  protect  the  tremendous  investment  we  make  in  feature  films.  Our 
exclusivity  is  defined  in  relation  to  the  time  the  film  is  available  to  us 
for  telecast,  and  we  neither  seek  nor  obtain  exclusivity  which  prevents 
competing  entertainment  media,  such  as  pay-cable,  from  having  a  fair 
opportunity  to  obtain  either  the  films  licensed  to  us  or  an  adequate 
supply  of  other  films  prior  to  or  after  the  time  that  we  have  the  right 
to  use  them. 

The  charge  has  been  made  that  contracts  between  the  motion  picture 
companies  and  the  networks  prevent  the  emerging  pay-cable  industry 
from  obtaining  films  of  mass  audience  appeal.  We  think  the  record 
shows  that  there  is  both  an  ample  number  of  feature  films  available  to 
pay-cable,  and  that  pay-cable  has  ample  time  to  obtain  these  films, 
irrespective  of  network  purchases  and  exclusivity  arrangements. 

A  brief  description  of  how  we  go  about  obtaining  films  should  put 
the  issue  of  exclusivity  in  a  better  perspective. 

Theatrical  feature  films  are  a  unique  form  of  artistic  property  and 
have  had  widespread  audience  acceptance  for  most  of  this  century. 
NBC  itself  does  not  make  theatrical  films.  We  obtain  films  from  the 
distributors  of  such  films,  in  most  cases  five  or  six  major  motion  picture 
companies.  Those  companies  have  the  control  over  the  timing  and  man- 
ner of  distribution  of  their  films  and  attempt  to  maximize  their  finan- 
cial return  by  utilizing  to  the  fullest  all  sources  of  exhibition  and 
revenues,  including  theaters,  free  television,  pay-cable,  and  others. 
There  is  no  way  that  any  network  can  compel  a  film  supplier  to  license 
a  film  to  it  if  the  film  company  believes  there  is  greater  total  economic 
value  in  first  licensing  the  film  to  other  exhibitors,  including  pay-cable, 
before  it  is  licensed  to  television. 

We  will  often  approach  film  companies  to  determine  whether  and 
when  they  are  willing  to  make  particular  films  available.  More  typi- 
cally, however,  the  film  supplier  comes  to  us  and  offers  us  films  for 
television  exhibition  during  specified  time  periods.  We  assume  that 
the  film  supplier's  offer  of  the  film  and  the  dates  for  television  avail- 
ability are  decided  after  it  has  fully  considered  and  determined,  in  its 
own  business  judgment,  how  long  the  film  should  be  in  theatrical  re- 
lease, what  pay-cable  exposure  the  film  should  have,  what  other  forms 
of  exhibition  can  be  developed  and  when  these  exhibitions  should  occur. 

Arms-length  negotiations  then  begin  and  material  terms  include, 
first  and  foremost,  price;  the  period  of  availability  to  television;  the 
number  of  runs ;  and  exclusivity,  among  other  things.  In  the  past,  both 
sides  have  generally  agreed  that  the  network  was  entitled  to  exclusivity 
against  all  other  forms  of  home  television. 

Exclusivity  against  pay-cable  was  rarely  a  major  point  in  past  nego- 
tiations because  pay-cable  didn't  exist.  And  even  in  recent  years,  it  was 
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not  a  fully  developed  method  of  distribution  for  a  film  company.  More- 
over, the  FCC's  rules  initially  did  not  permit  pay-cable  to  show  films 
between  their  2d  and  10th  years  of  theatrical  release,  and  in  most  cases, 
the  film  companies  offered  films  that  were  either  more  than  2  years  old 
or  would  not  be  available  for  our  use  within  the  first  2  years  of  release. 

More  recently,  pay-cable  has  been  growing  rapidly  and  film  suppli- 
ers have  become  more  interested  in  exploiting  that  medium  of  pay  dis- 
tribution. The  recent  changes  in  the  FCC's  antisiphoning  rules,  which 
expand  pay-cable's  right  to  show  feature  films,  will  undoubtedly  con- 
tribute to  this  trend. 

When  a  film  company  has  decided  to  make  a  film  available  to  the 
networks,  there  is  usually  vigorous  competition  among  the  networks 
to  acquire  the  film.  Since  the  networks  cannot  use  many  of  the  more 
mature  or  violent  films  that  are  currently  being  produced,  the  competi- 
tion for  the  remaining  films  can  be  intense.  This  competi- 
tion permits  the  film  company  to  demand  and  obtain  extremely  high 
prices  for  the  films  it  is  willing  to  license,  in  some  cases  running  into 
the  millions  of  dollars.  Once  a  network  makes  the  decision  to  spend 
these  substantial  amounts,  it  needs  reasonable  assurance  that  its  home 
audience  for  the  film  will  be  maximized.  Exclusivity  is  thus  sought  and 
is  necessary  to  protect  the  sizable  investment  that  the  network  has 
made. 

A  television  network  provides  programing  to  affiliated  stations  in 
local  communities  of  varying  populations  throughout  the  country. 
Competing  showings  of  a  film  in  those  communities  necessarily  have 
an  impact  on  those  affiliated  stations  and  the  revenue  they  can  obtain 
from  their  own  national,  regional  and  local  advertisers.  Pay-cable,  as 
it  is  presently  structured,  operates  in  many  of  the  same  communities 
as  these  local  stations,  and  the  network  must  take  this  factor  into  ac- 
count when  negotiating  for  exclusivity  rights. 

Moreover,  exclusivity  is  a  customary  part  of  the  business  of  trying 
to  attract  audience — show  business.  The  glamor  or  appeal  of  an  attrac- 
tion depends  on  how  much  the  public  perceives  it  as  being  current  and 
fresh.  Exclusivity  is  one  of  the  elements  contributing  to  audience 
appeal  and  is  usually  reflected  in  the  price  which  an  exhibitor  is  will- 
ing to  pay  for  a  license. 

In  the  case  of  television,  exclusivity  may  be  even  more  vital.  Be- 
cause of  the  high  prices  charged  by  the  film  suppliers,  it  is  usually 
necessary  for  us  to  acquire  more  than  one  run  of  a  film  to  maximize  our 
opportunity  to  recoup  our  investment.  To  enhance  the  value  of  our 
repeat  runs,  we  try  to  space  the  showings  of  the  film  so  that  the  repeat 
will  have  renewed  freshness  or  vitality.  If  the  film  is  shown  in  the 
home  while  it  is  under  contract  to  us,  this  quality  could  be  impaired. 

Moreover,  our  current  negotiations  generally  involve  exhibition 
rights  2,  3  or  4  years  in  the  future.  In  negotiating  for  the  exclusivity 
that  will  apply  at  that  time,  we  cannot  assume  that  pay-cable  penetra- 
tion will  be  the  same  as  it  is  now,  particularly  in  light  of  its  recent 
explosive  growth  and  the  ambitious  plans  of  at  least  one  system  to 
form  a  national  pay-cable  network.  Furthermore,  our  ability  to  attract 
advertising  support  for  feature  films  depends  on  our  being  able  to 
convince  advertisers  that  the  film  will  retain  its  audience  appeal  when 
it  is  shown  in  the  home,  both  in  its  original  and  repeat  showings.  If 
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the  film  is  getting  exposure  in  the  home  just  before  its  television  ex- 
hibition, advertisers  may  be  less  willing  to  pay  the  rates  we  need  to 
recoup  our  investment. 

For  these  reasons,  we  believe  that  it  is  essential  that  we  obtain 
exclusivity  when  the  film  is  available  to  us.  At  the  same  time,  how- 
ever, we  recognize  that  our  exclusivity  should  be  reasonable  and  should 
not  go  beyond  our  legitimate  business  needs.  For  this  reason,  NBC 
only  seeks  exclusivity  that  is  defined  in  terms  of  the  availability  of  the 
film  to  us. 

It  is  therefore  important  to  emphasize  the  things  that  NBC  does 
not  do.  First,  NBC  does  not  attempt  to  obtain  exclusivity  to  prevent 
pay-cable  from  using  a  film  until  shortly  before  it  is  actually  available 
for  our  use.  Thus,  if  we  buy  a  film  made  now  for  use  3  years  from  now, 
we  do  not  insist  on  exclusivity  against  pay-cable  which  prevents  the 
supplier  from  licensing  pay-cable  within  that  first  3-year  period.  Our 
usual  practice  is  only  to  ask  for  exclusivity  to  begin  shortly  before 
the  film's  actual  availability  date — generally  60  days  prior  to  the  film's 
availability  to  us.  Our  exclusivity,  therefore,  does  not  substantially 
foreclose  the  possibility  of  a  pay-cable  use  of  the  film  within  the  per- 
missible period  of  the  FCC's  rules  and  will  only  run  for  the  period 
when  we  have  been  given  the  right  to  use  the  film. 

Second,  we  do  not  retain  any  exclusivity  once  our  rights  to  show 
the  film  have  terminated.  Thus,  if  we  have  acquired  two  runs  of  a  film, 
our  exclusivity  ends  immediately  after  the  second  run— even  if  the 
term  of  the  agreement  has  not  expired — and  the  film  supplier  is  free 
to  license  the  film  to  anyone. 

In  short,  the  exclusivity  we  attempt  to  obtain  is  the  minimum  ex- 
clusivity that  is  reasonably  related  to  legitimate  business  interests. 
This  practice  affords  pay-cable  ample  time  to  use  even  the  feature 
films  we  acquire,  and,  of  course,  has  no  effect  at  all  on  its  access  to  the 
several  hundred  feature  films  released  each  year  that  we  do  not  acquire. 

Finally,  it  must  be  recognized  that  cable  has  the  capability  to 
develop  programing  of  its  own,  either  by  dealing  directly  with  pro- 
gram suppliers  or  with  advertisers  willing  to  underwrite  the  cost  of 
such  production.  As  cable  becomes  more  conscious  of  the  ways  it  can 
develop  its  own  programing,  there  will  be  less  duplication  of  the 
existing  broadcast  service  and  a  greater  realization  of  cable's  potential 
to  add  the  diversity  of  programing  available  to  the  American  public. 

We  thank  this  committee  for  giving  us  the  opportunity  to  clarify 
the  record  and  hope  we  have  contributed  to  a  better  understanding 
of  the  issues  you  are  considering. 

Thank  you. 

Addendum  to  Statement  of  Robert  T.  Howard 

I  would  like  to  comment  briefly  on  the  allegations  made  here  last  May  con- 
cerning pay-cable's  ability  to  obtain  current  feature  films.  There  are  a  substan- 
tial number  of  films  released  to  theaters  each  year.  Looking  only  at  those  films 
that  are  submitted  to  the  MPAA  for  a  rating  and  excluding  from  even  this 
partial  list  all  X-rated  films  and  most  foreign  language  films,  there  may  be  as 
many  as  500  films  released  in  this  country  each  year.  While  not  all  of  these 
500  films  per  year  are  desirable  or  suitable  for  network  or  pay-cable  use,  it  is 
hard  to  believe,  given  the  sheer  quantity  of  available  films,  that  pay-cable  should 
have  any  difficulty  in  obtaining  films. 
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We  have  also  analyzed  the  particular  films  acquired  in  recent  months  by 
some  of  the  larger  pay-cable  systems.  Those  systems  have  been  able  to  obtain 
the  more  current  and  popular  films.  Consider  the  film  offerings  of  Home  Box 
Office,  a  subsidiary  of  Time,  Inc.,  which  not  only  operates  a  pay-cable  operation 
in  the  borough  of  Manhattan,  but  also  supplies  film  packages  to  other  pay-cable 
systems  throughout  the  country.  Incidentally,  Home  Box  Office  has  sufficient 
confidence  in  its  ability  to  obtain  films  that  it  recently  announced  that  it  will 
establish  a  national  pay-cable  network. 

During  the  recent  period  December  1974  through  June  1975,  Home  Box  Office 
telecast  approximately  114  different  films,  "premieres"  and  "encores."  Of  this 
total,  more  than  50  were  initially  released  to  theaters  in  1974.  These  films 
included  highly  successful  current  films  which  had  large  theatrical  grosses. 
According  to  Variety,  39  films  released  in  1974  had  distribution  rentals  in  that 
year  in  excess  of  $4  million.  Home  Box  Office  has  already  telecast  almost  half 
of  these  films.  It  also  telecast  approximately  40%  of  all  the  films  in  1974  that 
grossed  more  than  $10  million. 

Consider  also  the  motion  picture  schedule  of  Theta  Cable  Television,  which 
operates  in  the  Los  Angeles  area.  Since  the  beginning  of  the  year,  Theta  has 
premiered  48  different  films  and  this  includes  over  a  quarter  of  those  1974  films 
with  distribution  rentals  in  excess  of  $4  million. 

Optical  Systems,  Inc.,  operating  in  the  San  Diego  area,  has  a  comparable 
schedule  and  its  listings  for  June  and  July  of  this  year  alone  include  many  of 
the  top  grossing  films  of  1974  and  new  films  from  1975. 

So  you  see,  pay-cable  is  getting  films  and  is  getting  good  films. 

Senator  Abotjrezk.  I  want  to  thank  all  of  the  witnesses  for  your 
testimony  and  your  appearance  here  today. 

Mr.  Erlick.  Thank  you,  Senator.  We  appreciate  the  opportunity 
to  be  here,  and  we  appreciate  the  courtesy  and  consideration  of  the 
staff  and  the  committee  in  giving  us  this  opportunity  to  express  our 
views. 

Senator  Abourezk.  Thank  you. 

The  hearing  is  recessed. 

[Whereupon,  at  11 :30  a.m.,  the  hearing  was  recessed,  to  reconvene 
on  July  15, 1975.  Testimony  resumes  on  p.  231.] 

ADDITIONAL  COMMENTS  OF  MR.  HOWARD 

The  hearings  conducted  by  this  Subcommittee  were  intended  originally  to  in- 
vestigate whether  the  exclusivity  arrangements  with  motion  picture  companies 
unreasonably  foreclosed  pay  cable  from  having  the  opportunity  to  license  theat- 
rical feature  films.  The  record  developed  at  the  hearings  demonstrates  quite 
clearly  that  pay  cable  has  been  able  to  obtain  and  use  popular  and  current  feature 
films  and  that  network  exclusivity  arrangements  have  not  had  an  adverse  impact 
on  the  growth  of  the  pay  cable  industry.  This  essential  fact  should  not  be  over- 
looked in  the  maze  of  conflicting  and  often  emotional  arguments  which  some 
witnesses  made  during  the  hearings. 

The  thrust  of  these  hearings,  however,  now  seems  to  have  shifted  from  ex- 
clusivity to  a  general  debate  over  the  merits  of  the  FCC's  anti-siphoning  rules. 
Those  rules,  of  course,  reflect  the  regulatory  judgments  of  the  FCC  of  what  is 
necessary  to  promote  the  public  interest.  Those  rules  are  not  intended  to  benefit 
the  networks  or  to  prevent  competition. 

The  Subcommittee  should  also  not  lose  sight  of  the  fact  that  the  anti-siphoning 
rules  are  only  one  part  of  the  overall  regulatory  scheme  adopted  by  the  Commis- 
sion with  respect  to  cable.  Many  aspects  of  that  regulatory  scheme  can  be  said  to 
be  beneficial  to  cable.  Thus,  to  mention  a  few,  while  broadcast  licensees  must 
present  appropriate  amounts  of  programming  responsive  to  ascertained  com- 
munity needs,  pay  cable  does  not  have  this  obligation.  Nor  are  cable  franchises 
subject  to  periodic  renewal.  Moreover,  network  companies  are  prohibited  from 
owning  cable  systems.  In  addition,  while  not  part  of  the  Commission's  regula- 
tion, cable  has  been  exempted  from  copyright  liability  for  the  existing  programs 
it  retransmits. 


224 

As  our  prepared  Statement  makes  clear,  we  do  not  oppose  the  developments  of 
a  healthy  and  viable  pay  cable  industry.  We  do  believe,  however,  that  the  growth 
of  pay  cable  should  not  come  about  through  program  siphoning— a  practice  which 
deprives  millions  of  Americans  from  having  popular  entertainment  attractions 
and  sports  events  available  irrespective  of  their  ability  to  pay. 


[Following  are  written  questions  that  were  sent  to  Mr.  Howard  by 
Senator  Hart,  followed  by  Mr.  Howard's  responses.  Testimony 
resumes  on  p.  231.] 

Question  1.  In  your  opinion,  should  the  Congress  of  the  United  States  really  be 
concerned  because  NBC  might  lose  advertising  revenues  if  the  star  of  some  pro- 
gram might  be  lured  away  to  pay  cable?  "Columbo"  and  "Kojak"  are  free  to  take 
their  act  to  Las  Vegas  or  Broadway.  Should  the  Congress  pass  a  law  to  prevent 
"siphoning"  of  talented  performers  from  conventional  TV  to  night  clubs  and  the 
stage  ? 

Response  to  question  1.  NBC  seeks  no  protection  for  its  revenues  from  feature 
films  other  than  the  customary  and  reasonable  contractual  arrangements — 
negotiated  at  arms-length  in  competitive  markets — which  provide  for  exclusivity 
for  the  period  needed  by  NBC  to  recoup  its  substantial  investment  in  such  films. 

Accordingly,  pay  cable  can  develop  as  an  independent  source  of  new  and  dif- 
ferent programming  without  having  to  siphon  existing  programming  from  free 
television.  We  thus  would  not  support  a  rule  that  would  restrict  talent  from  con- 
tracting with  any  entertainment  media  and  do  not  believe  that  anyone  is  even 
seriously  suggesting  such  a  rule.  The  issues  involved  in  program  siphoning,  how- 
ever, do  not  relate  to  the  freedom  of  talent  to  contract,  but  rather,  reflect  regu- 
latory judgments  concerning  what  is  necessary  to  serve  the  public  interest.  We 
believe  that  the  Congress  should  be  concerned  about  whether  many  millions  of 
Americans  could  lose  the  opportunity  to  receive  the  existing  free  television  service 
because  of  program  siphoning  by  pay  cable.  The  issue  of  program  siphoning  is 
not  related  to  nightclubs  or  to  the  stage  and,  to  our  knowledge,  no  one  is  sug- 
gesting an  "anti-siphoning"  rule  for  those  entertainment  locations. 

Question  2.  With  respect  to  series  programs,  if  people  can  watch  a  detective 
show  for  free  on  channel  4,  it  is  difficult  to  imagine  that  they  are  going  to  be 
interested  in  watching  a  detective  show  on  some  other  channel  where  they  have 
to  pay  for  it.  However,  consider  the  situation  when  a  series  program  is  cancelled 
and  where  there  is  a  small,  in  terms  of  the  ratings,  but  loyal  audience  who  protest 
its  cancellation.  Is  there  any  reason  why  pay  TV  should  not  then  have  access  to 
that  series. 

Response  to  question  2.  If  pay  cable  is  seen  as  an  additional  source  for  new  and 
different  programming  for  special  audiences,  then  it  makes  no  sense  to  encourage 
pay  cable  to  become  merely  another  outlet  for  off-network  programming  which 
has  already  been  available  to  the  American  public.  The  use  of  off-network  tele- 
vision series  by  pay  cable  does  not  increase  the  diversity  or  sources  of  pro- 
gramming that  is  available  to  the  public. 

At  the  same  time,  we  would  have  no  objection  if  pay  cable  wanted  to  charge 
people  to  see  off-network  programs  where  the  dangers  of  siphoning  have  been 
eliminated,  such  as,  for  example,  where  the  individual  stations  in  the  market  have 
had  a  sufficient  and  realistic  opportunity  to  acquire  that  programming  and  have 
elected  not  to  do  so. 

Question  8.  In  the  past  ten  years,  a  number  of  independent  bodies  have  in- 
vestigated and  reported  on  the  issues  we  are  discussing  at  these  hearings.  First, 
back  in  1971,  we  had  the  Sloan  Commission  Report.  Then,  in  1974,  we  had  Presi- 
dent Nixon's  Cabinet  Committee  on  Communications.  Now,  in  April  of  this  year, 
we  have  the  report  of  the  Committee  for  Economic  Development.  Each  of  these 
three  commissions  has  heard  all  of  the  arguments  with  respect  to  siphoning  and — 
except  for  sports — each  has  rejected  it.  Don't  you  think  we  would  really  be 
better  off  if  the  FCC  got  out  of  the  business  of  playing  economic  traffic  cop  and 
let  you  and  the  other  networks  protect  yourself  as  best  you  can  with  respect 
to  the  feature  films  which  you  license? 

Response  to  question  3.  The  FCC  should  not  prevent  either  free  television 
or  pay  cable  from  protecting  the  substantial  investment  they  make  in  feature 
films  such  as,  for  example,  by  enacting  rules  that  would  restrict  such  as,  for 
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example,  by  enacting  rules  that  would  restrict  such  media  from  obtaining  rea- 
sonable exclusivity.  The  anti-siphoning  rules,  however,  are  not  intended  to  confer 
economic  benefits — those  rules  have  as  their  purpose  the  goal  of  protecting  the 
public  interest. 

It  is  significant  that  each  of  the  reports  cited  in  Question  Three  concluded 
that  sports  siphoning  should  be  prohibited.  There  is  no  rational  distinction  be- 
tween sports  siphoning  and  other  forms  of  siphoning.  If  it  is  against  the  public 
interest  to  permit  sports  siphoning,  it  is  equally  against  the  public  interest  to 
permit  other  forms  of  program  siphoning. 

Question  4.  Somehow  it  does  not  seem  fair  that  the  networks  and  the  broad- 
casters are  able  to  benefit  from  both  the  FCC  rule  and  extract  additional  ex- 
clusivity protection  through  the  licensing  contract.  It  seems  that  the  networks 
should  either  be  bound  by  the  FCC  rule  with  a  prohibition  against  any  addi- 
tional exclusivity  or  there  should  not  be  any  rule  at  all,  in  which  case  it  would 
be  up  to  the  courts  to  test  the  reasonableness  of  the  exclusivity  provisions?  Do 
you  agree? 

Response  to  question  4.  Anti-siphoning  and  exclusivity  are  two  different  mat- 
ters. Anti-siphoning  rules  reflect  regulatory  judgments  designed  to  further  the 
public  interest.  Exclusivity,  on  the  other  hand,  is  a  matter  of  private  negotiation 
between  program  suppliers  and  exhibitors  and  is  sought  by  exhibitors  as  pro- 
tection reasonably  ancillary  to  the  investment  they  make  to  obtain  entertain- 
ment attractions.  Obviously,  exclusivity  arrangements  should  be  reasonable. 

The  degree  of  exclusivity  which  NBC  obtains  depends  primarily  upon  what  our 
program  suppliers  are  willing  to  grant.  In  NBC's  recent  film  contracts,  exclusivity 
is  related  to  the  availability  of  the  film  and  does  not  affect  competing  uses  when 
the  film  is  not  available  for  use  by  NBC. 

Question  5.  Julian  Goodman.  Chairman  of  the  Board  of  NBC,  said  in  his  speech 
December  5,  1974,  at  the  Harvard  Business  School — in  discussing  the  regulation 
of  radio — that  government  regulation  of  radio  had  outlived  its  usefulness.  In 
the  same  speech,  Mr.  Goodman  said  while  discussing  television  as  an  advertising 
medium,  "Whatever  the  future  holds  for  television,  it  all  gets  down  to  what 
appears  on  the  screen  and  how  the  audience  reacts  to  it."  When  will  NBC  believe 
that  regulation  of  television  and  cable  is  no  longer  necessary — at  least  with 
respect  to  programming? 

Response  to  question  5.  We  do  not  support  any  government  regulation  of  pro- 
gramming. Cable,  too,  should  not  be  subject  to  such  regulations  with  respect  to 
the  programs  it  creates.  The  problem,  however,  is  whether  it  truly  serves  the 
public  interest  to  encourage  pay  cable  to  siphon  programs  from  free  television 
for  the  benefit  of  the  relatively  few  Americans  who  are  wired  to  a  cable  system 
and  who  can  afford  to  make  the  necessary  payments.  Restrictions  on  siphoning 
are  thus  different  from  program  regulation  which,  as  noted,  we  do  not  believe 
should  be  applied  to  either  medium. 

Question  6.  In  your  statement,  you  indicate  that  NBC's  practice  is  to  ask  for 
exclusivity  several  months  prior  to  availability  date.  Since  you  may  not  play 
a  film  for  months  after  the  availability  date,  this  appears  to  be  a  not  so  subtle 
way  of  extending  exclusivity.  Would  not  the  pay  date  be  a  more  appropriate 
date  if  any  exclusivity  is  to  be  allowed? 

Response  to  question  6.  As  we  point  out  in  our  prepared  Statement,  we  seek 
reasonable  exclusivity  for  the  purpose  of  protecting  the  large  investment  we 
make  in  theatrical  films,  and  in  this  sense,  such  exclusivity  is  similar  to  other 
forms  of  reasonable  "ancillary"  rights  cu  tomarily  used  in  commercial  contracts. 
Tying  exclusivity  to  the  "play  date"  of  a  film  would  be  impractical  and  not 
particularly  beneficial  to  either  film  suppliers  or  pay  cable.  When  we  buy  a  film 
we  do  not  know  when  the  specific  play  date  will  be.  Film  schedules  are  tentatively 
set  prior  to  the  start  of  each  season,  but  the  specific  dates  that  are  selected 
often  have  to  be  changed  because  of  competitive  needs  and  conflicts,  preemptions 
for  coverage  of  special  news  events,  and  other  factors.  It  thus  has  not  been  our 
practice  to  obtain  films  for  use  on  specific  dates.  Rather,  we  obtain  films  for  use 
within  a  relatively  short  period  of  availability  determined  largely  in  our  arms- 
lensith  negotiations  with  film  suppliers. 

Moreover,  as  we  pointed  out  in  our  prepared  Statement,  because  of  the  high 
prices  we  must  pay  film  suppliers,  it  is  often  necessary  to  obtain  the  right  to 
rerun  a  film.  This,  in  turn,  requires  that  we  space  our  showings  of  the  film  over 
a  reasonable  period  of  time  to  maximize  the  audience  for  the  repeat  run.  Compet- 
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ing  uses  of  the  film  during  this  period  would  jeopardize  the  value  of  the  repeat 
run,  and  consequently,  our  ability  to  acquire  high-priced  feature  films. 

Given  these  scheduling  practices,  exclusivity  must  cover  the  limited  period  of 
availability.  Exclusivity  ends,  of  course,  when  our  rights  to  use  the  film  are 
exhausted.  If  film  suppliers  are  interested  in  exploiting  other  methods  of  distri- 
bution rather  than  giving  us  exclusivity  within  an  availability  period,  they  simply 
can  exhaust  those  other  markets  first  and,  as  they  often  do,  delay  the  granting  of 
a  network  license. 

Question  7.  A  report  by  the  Aspen  Institute  on  its  1974  program  on  Communi- 
cations and  Society  stated : 

"Broadcasters  who  loudly  proclaim  their  own  First  Amendment  freedom  from 
regulation  show  no  reluctance  to  push  for  government  restriction  on  pay  cable 
programming.  Yet  the  'electronic  box  office'  is  no  less  American  than  the  60-second 
commercial.  It  is  folly  to  limit  one  because  it  may  compete  with  the  other." 

What  comment  do  you  have  with  respect  to  this  statement  ? 

Response  to  question  7.  Whether  free  television  or  pay  cable  is  more  "Ameri- 
can," appears  immaterial.  The  fact  is  that  for  more  than  50  years,  the  American 
public  has  become  accustomed  to  receiving  certain  radio  and  television  programs 
without  charge.  It  is  therefore  proper  for  the  Commission  to  take  this  public 
expectancy  into  account  in  adopting  rules  designed  to  serve  the  public  interest. 

Question  8.  With  the  FCC  restrictions  on  pay  cable,  the  public  is  in  the  position 
of  having  to  rely  on  the  three  networks  to  see  theatrical  feature  films  on  the 
television  set  in  the  manner  and  at  the  time  you  determine.  It  appears  from  press 
reports  that  in  the  1975-76  season  NBC  will  be  putting  on  fewer  theatrical  films. 
In  effect,  NBC  could  be  said  to  be  removing  or  "siphoning"  movies,  if  you  will,  off 
its  own  schedule. 

Response  to  question  8.  During  the  1974-75  television  season,  NBC  scheduled 
two  "movie  nights"  during  prime  time  entitled  NBC  MONDAY  NIGHT  AT  THE 
MOVIES  and  NBC  SATURDAY  NIGHT  AT  THE  MOVIES.  A  regularly  sched- 
uled series  entitled  NBC  WORLD  PREMIERE  MOVIE,  which  usually  consisted 
of  90-minute  made-for-television  films,  not  theatrical  films,  was  scheduled  on 
Tuesday  evenings. 

During  the  1975-76  television  season,  NBC  will  continue  its  regularly  scheduled 
movie  nights  on  Mondays  and  Saturdays,  but  has  cancelled  the  Tuesday  night 
series  of  made-for-television  films. 

It  has  never  been  NBC's  practice  to  use  theatrical  films  exclusively  in  the  Sat- 
urday and  Monday  movie  nights.  Thus,  for  the  past  several  years,  it  has  been 
common  to  use  certain  made-for-television  movies  in  those  time  periods,  but  such 
movies  were  approximately  120  minutes  in  length  and  generally  had  higher  pro- 
duction costs  than  the  90-minute  films  used  last  season  in  the  Tuesday  night 
series. 

While  our  movie  schedules  for  next  season  have  not  yet  been  firmly  set,  we  do 
plan  to  schedule  a  few  more  120  minute  made-for-television  films  in  the  1975-76 
Monday  and  Saturday  movie  nights.  This  will  be  the  only  change  in  NBC's  prior 
pattern  of  using  theatrical  films. 

Question  9.  As  a  quid  pro  quo  for  the  FCC  restrictions  on  pay  cable,  what  is 
your  opinion  as  to  the  FCC  requiring  the  networks  to  guarantee  a  minimum  num- 
ber of  current  films  each  week  on  their  schedules?  Otherwise,  would  not  the  situa- 
tion end  up  where  the  public  will  not  be  able  to  see  the  films  on  the  networks 
and  pay  cable  will  not  be  able  to  show  them  ? 

Response  to  question  9.  We  do  not  believe  that  any  quid  pro  quo  is  necessary 
for  anti-siphoning  rules.  Those  rules,  as  we  have  pointed  out,  are  not  designed  to 
protect  the  networks,  but  have  other  regulatory  objectives.  Nor  do  we  believe  that 
the  FCC  can,  or  should,  require  the  networks  to  show  "minimum  numbers"  of 
any  kind  of  programs,  even  assuming  that  such  a  requirement  would  be  consti- 
tutional. Moreover,  since  the  availability  of  films  to  both  networks  and  pay  cable 
depends  largely  on  how  film  suppliers  choose  to  distribute  those  films,  such  a 
proposed  regulation  would  undermine  its  intended  purpose. 

Question  10.  Please  provide  for  the  record  a  list  of  all  theatrical  films  shown 
by  your  network  during  prime  time  for  the  period  January  1,  1974,  through 
June  30,  1975,  indicating : 

(a)  The  theatrical  release  date ; 

(b)  the  date  the  film  was  licensed  to  your  network  ; 

(c)  the  date  of  the  beginning  of  the  availability  period  for  broadcast* 
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(d)  in  the  case  of  films  licensed  within  two  years  of  theatrical  release,  the  date 
after  which  pay  cable  could  not  show  the  film  by  operation  of  the  network  li- 
censing contract ;  and 

(e)  NBC's  first  play  date. 

Response  to  question  10.  The  information  requested  is  provided  in  the  following 
chart : 

Beginning  of 

exclusivity 

against  pay 

cable  for  films 

licensed  within 

2  years  of 

Telecast                                                                                               Beginning  of          theatrical  NBC's  1st 

date         Title                                   Release  date            Contract  date        availability             release  play  date1 

(a)                                      (b)                  (c)                 (d)  (e) 

1974 

Jan.     5    NumberOne.. August  1969 Aug.    1,1969    Sept.  6, 1972    Aug.    1,1969  Jan.     5,1974 

7    Defiant  Ones.. August  1958 Jan.  20, 1967    Oct.   15, 1968 Jan.     7,1974 

12  TheWayWest June  1967 do June  10, 1970    June     ,1967  Nov.    4,1972 

14  The  Naked  Runner July  1967 Aug.  14, 1969    July  22, 1972                    (»)  Jan.   14,1974 

16  Some  Kind  of  Nut November  1969...  Aug.    1,1969    Oct.   11,1972    Nov.      ,1969  Jan.  16,1974 

19  The  Arrangement December  1969....  Jan.     1,1973    Jan.     1,1973 Jan.   19,1974 

21    Rabbit  Run October  1970 ..do do Jan.  21,1974 

26  The    Night   They    Raided    December  1968....  Aug.    1,1969    Jan.   11,1972    Aug.    1,1969  Jan.  26,1974 

Minskys. 

28  See  No  Evil September  1971...  Jan.  31,1972    Sept.   1,1972    Jan.  31,1972  Sept.  25, 1972 

30    Red  Sky  At  Morning May  1971 Dec.     1,1966 do May      ,1971  Jan.   30, 1974 

Feb.    2    Silent  Running March  1972 do do Mar.      ,1972  Feb.    2,1974 

4    Kaleidoscope.. October  1968 Aug.  14, 1969    Dec.  22, 1969                    (>)  Feb.     4,1974 

6    Sam  Whiskey March  1969 Aug.    1,1969    Mar.    1,1971    Aug.     1,1969  Feb.     6,1974 

9    Omega  Man August  1971 Apr.  24, 1973    Feb.     1,1974    Apr.  24, 1973  Feb.    9,1974 

11    The  Great  Escape,  pts.  1    July  1963 _.  Jan.  20,1967    Oct.   15,1968 Feb.  11,1974 

13  and  2.  Feb.  13,1974 

lb    There  Was  A  Crooked  Man.  December  1970....  Jan.     1,1973    Jan.     1,1973  Feb.  16, 1974 

18    If  It's  Tuesday,  This  Must    May  1969 Aug.    1,1969    May    31,1972    Aug.    1,1969  Feb.  18, 1974 

Be  Belgium. 

23  20,000  Leagues  Under  The    1954 Jan.     7,1974    Jan.     7,1974 Feb.  23, 1974 

24  WizardofOz 1939 Oct.     1,1967    Oct.     1,1967  Apr.  20, 1968 

25  The  Scalphunters March  1968 Aug.    1,1969    Apr.     6,1971    Aug.    1,1969  Feb.  25, 1974 

27  The  Thomas  Crown  Affair..  August  1968... do Sept.    1,1972 do Sept.  23, 1972 

Mar.    2    The  Green  Berets July  1968 Aug.    14,1969 do (»)  Nov.  18, 1972 

4    I  Walk  The  Line October  1970 Jan.  31, 1972    Sept.   1,1972    Jan.  31, 1972  Feb.  24, 1973 

9    It's   A    Mad,    Mad,    Mad    November  1963.. .  Jan.  20, 1967 do Oct.  28,1972 

World. 

11  Change  of  Habit November  1969...  May  20, 1968    Oct.  30, 1972    Nov.  00, 1969  Oct.  30, 1972 

18    Call  Me  Bwana June  1963. Jan.  20, 1967    Oct.   15,1968 Mar.  18, 1974 

20  The  Caretakers August  1963 ...do Jan.  20,1967 Mar.  20,1974 

Apr.     6    A  Shot  In  The  Dark.. July  1964 do Oct.    15,1968  Dec.  11,1972 

10  Assignment  To  Kill. January  1969 Nov.  16, 1971    Nov.  16, 1971                     (>)  Apr.  10, 1974 

12  Greatest  Story  Ever  Told,    1965 Jan.  20, 1967    Sept.  00, 1973    Jan.  20, 1967  Apr.  12, 1974 

13  pts.  land  2.  Apr.  13,1974 

15  Judgement  at  Nuremberg,    October  1961 Jan.  20, 1967    Jan.  20, 1967 Apr.  15, 1974 

17  pts.  1  and  2.  Apr.  17, 1974 
20    Solomon  and  Sheba December  1959 do Sept.  15, 1970 Apr.  20,1974 

24  LovingYou ....July  1957 Sept.       1968    Sept.       1968 Nov.  26, 1973 

27    The  Manchurian  Candidate.  November  1962...  Jan.  20, 1967    Sept.   1,1973. Apr.  27, 1974 

29  Limbo November  1972...  Dec.    1,1966    Jan.     1,1974    Nov.       1972  Apr.  29, 1974 

May    4    You'll  Like  My  Mother October  1972 do Sept.   1,1973    Oct.        1972  Oct.     8,1973 

11  Giant,  pts  1  and  2.. Nov  24, 1956 Aug.  14,1969    Aug.       1969 Nov.  11,1972 

13  Nov.  13, 1972 

18  Two  Mules  for  Sister  Sara..  June  1960 Dec.    1,1966    Sept.   1,1971    June       1970  Feb.  11, 1972 

20    ShootOut.. June  1971 do Sept.  ,1,1973    June       1971  Sept.  10, 1973 

25  In  the  Heat  of  the  Night...  August  1967. Jan.  20, 1967    Sept.       1969    Sept.      1969  Sept.  16,1972 

29    Naked  Runner.. July  1967 Aug.  14, 1969    July  22, 1972                    (»)  Jan.   14, 1974 


31  Any  Wednesday December  1966.... do Dec.  31, 1969                   (»)    Nov.  24,1973 

June    5  The  World  of  Henry  Orient.  June  1965 Jan.  20, 1967    Oct.   15,1968 June    5,1974 

7  The  Anderson  Tapes June  1971 Jan.  31,1972  Sept.   1,1972    Jan.  31,1972    Sept.  11, 1972 

8  Play  Dirty January  1969 Jan.  20, 1967  Sept.     ,1969    Jan.  20,1967    Jan.  27,1973 

14  The  Groundstar  Conspiracy.  May  1972 Dec.     1,1966  Sept.    1,1973    May      ,1972    Sept.  24, 1973 

15  How  To  Succeed  in  Busi-  March  1967 Aug.    1,1969    Mar.  25,1970 Nov.  25,1972 

ness. 

19  One.  Two,  Three December  1961....  Jan.  20, 1967    Oct.   15,1968 June  19, 1974 

21  I  Love  My  Wife December  1970....  Dec.    1,1966  Sept.     ,1972    Dec.      ,1970    Jan.  22,1973 

22  I  Want  To  Live December  1958....  Jan.   20, 1967    Oct.   15,1968 June  22, 1974 

26  How  To  Commit  Marriage..  June  1969 Aug.  30, 1969  May  28, 1972    June      ,1972    Dec.    8,1973 

29  Sweet  Charity February  1969 Dec.    1,1966  Sept.   1,1973    Feb.      ,1969    Dec.  29,1973 

See  footnotes  at  end  of  table. 
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Telecast 
date 


Title 


Release  date 
(a) 


Contract  date 
(b) 


Beginning  of 
availability 


Beginning  of 

exclusivity 

against  pay 

cable  for  films 

licensed  within 

2  years  of 

theatrical 

release 

(d) 


NBC's  1st 
play  date  1 

(e) 


July 


27 
31 

Aug.  2 
16 
21 
23 
28 

Sept.  9 
14 
16 


21 
23 
28 
30 
5 
7 

12 

14 

19 

21 

26 

28 

2 

9 

11 

16,18 


Oct 


Nov 


Fitzwilly 

A  Thousand  Clowns 

Night  They  Raided  Minsky's 

The  Apartment 

The  Way  West 

Silent  Running 

Dollars 

Great  Northfield  Minnesota 

Raid. 

Marooned 

The  Double  Man 

Kaleidoscope 

Number  One... 

Some  Kind  of  Nut 

Flight  From  Ashiya 

Red  Sky  At  Morning 

JoeKidd 

Klute 

What's  The   Matter  With 

Helen? 

Oklahoma  Crude 

Rachel,  Rachel 

Theatre  of  Blood 

Support  Your  Local  Sherriff. 

Charley  Varick 

Salt  and  Pepper 

Showdown 

Yours.  Mine,  and  Ours 

The  Mechanic 

The  Candidate 

The  Parent  Trap 

Shamus 

The  New  Centurions 

Winning 

Pete  and  Tillie 

The  Godfather,  pts  1  and  2. 


Dec. 


23 
25 
28 
30 
2 
7,9 
14 
16 


December  1967....  Aug.    1, 1969  Dec.  16, 1970  Aug.    1, 1969 

April  1966 Jan.   20, 1967  Mar.    5,1969  Jan.   20, 1967 

December  1968....  Aug.    1,1969  Jan.   11,1972  Aug.    1,1969 

July  1960 Jan.  20, 1967  Oct.    15,1968 

June  1967 Jan.  20, 1697  June  10, 1970  June      ,1967 

March  1972 Dec.    1,1966  Sept.   1,1973  Mar.      ,1972 

December  1971....  Dec.  22,1972 do Sept.   1,1973 

April  1972 Dec.     1,1966 


...do Apr.      ,1972 


Dec.  22,1973 
Apr.  14,1973 
Jan.  26,1974 
Jan.  20,1973 
Nov.  4,1972 
Feb.  2,1974 
Sept.  29, 1973 
Oct.   20,1973 


21 

23 

28 

1975 

Jan.  11 
13 
18 
20 
25 
27 

Feb.    1 

3 

8 

10 

22 

24 

Mar.  8 
10 

15 
17 
22 
28 
29 
30 


December  1969....  Jan.  31, 1972 

April  1968 Aug.  14,1969 

October  1968 ...do 

August  1969 Aug.    1,1969 

November  1969 do 

April  1964 Jan.  20,1976 

May  1971 Dec.     1,1966 

July  1972 do 

July  1971 Apr.  24,1973 

June  1971 Oct.   30,1968 

June  1973. Nov.  19,1973 

September  1968...  Apr.  24,1973 

April   1973 Feb.     5,1974 

April  1969 Aug.    1,1969 

October  1973 Dec.     1,1966 

July  1968. Aug.    1,1969 

June  1973 Jan.     2,1974 

May  1968 Aug.    1,1969 

Oct  1972 Feb.     5,1974 

July  1972 Apr.  24,1973 

June  1961 Jan.     7,1974 

July  1973 Nov.  19,1973 

August  1972 Dec.  22,1972 

June  1969.. Dec.    1,1966 

December  1972....  Dec.     1,1966 
March  1972 July  25,1974 


Sept.  1,1972 
Apr.  30, 1971 
Oct.  22,1969 
Sept.  6,1972 
Oct.  11, 1972 
Oct.  15, 1968 
Sept.  1,1973 
Sept.  1,1974 
Sept.  ,  1974 
do 

June  28, 1974 
Sept.  ,  1974 
Feb.  5, 1974 
Apr.  5,1972 
Sept.  ,  1974 
Sept.  7,1971 
Sept.  ,  1974 
May  11,1971 
Feb.  5,1974 
Oct.  21,1974 
Oct.  1, 1974 
June  28, 1974 
Sept.    1,1974 

do 

do 

Nov.    1,1974 


(') 

0 

Aug.    1,1969 

....do.. 


Oct. 
Dec. 
Feb. 
Jan. 
Jan 


May 

,1971 

July 

,  1972 

Apr. 

24, 1973 

June 

,1971 

Sept. 

1, 1974 

Apr. 

,1975 

Aug. 

1, 1969 

Oct. 

,  1973 

Aug. 

1, 1969 

June 

,1973 

Aug. 

1, 1969 

Sept. 

18, 1974 

Apr. 

24, 1973 

Zeppelin 

Kings  of  the  Sun 

Willie  Wonka 

Seventh  Dawn 

The  African  Queen 

My  Fair  Lady,  Pts.  1  and  2. 

Thomasi  na 

Start  The  Revolution  With- 
out Me. 

Geronimo 

Scrooge 

Mary,  Queen  of  Scots 


May  1971 Apr.  24, 1973  Nov.  ,1974 

December  1963.  ..  Jan.  20,1967  Sept.  ,1974 

June  1971 June  22, 1973  Sept.  1,1974 

July  1964 Jan.   20,1967  Sept.  ,1974 

1952 Dec.    2,1974  Dec.  2,1974 

October  1964 Aug.  25,1972  Jan.  1,1973 

1964 Jan.     1,1974  Oct.  1,1974 

February  1970....  Apr.  24,1973  Sept.  ,1974 


Sent.  1,1974 

Aug.  ,  1974 

June  ,  1969 

Dec.  ,  1972 


Apr   24,1973 


April  1962 Jan. 

November  1970... 
December  1971 Dec. 


20,1967 do. 


1,1966    Sept. 


Chisum 

Ulzana's  Raid 

Scorpio... 

Sam  Whiskey 

TheScalphunters 

Play  Misty  For  Me 

There  Was  A  Crooked  Man. 

Doctor's  Wives 

Cool  Hand  Luke 

Cold  Sweat 

The  Train  Robbers... 

Butterflies  Are  Free 

Pollyanna 

Big  Hand   For  The   Little 

Lady. 

Omega  Man 

Impasse 

Cactus  Flower.. 

The  Greatest  Story   Ever 

Told,  pts.  1  and  2. 
The  Wizard  of  Oz 


July  1970 ....Jan.     1,1973 

November  1972...  Dec.    1,1966 

April   1974 Feb.     5,1972 

March  1969 Aug.    1,1969 

March  1968 do 

October  1971 Dec.    1,1966 

December  1970....  Jan.     1, 1973 

February  1971 Dec.  22,1972 

October  1967 Aug.  14,1969 

July  1974 Nov.  21,1974 

February  1972....  Apr.  22,1973 

July  1972 Jan.   10,1973 

Jutv  1960 Jan.     7,1974 

June  1,1966 Aug.  14,1969 

Aug.  1971 Apr.  24,1973 

May  1969 Feb.     5,1974 

December  1969....  Jan.  31, 1972 
1965 Jan.  20,1967 


(') 
1, 1974 

1. 1973 
1,1974 

5. 1974 
1, 1971 
6, 1971 
1, 1973 
1, 1973 
1, 1973 

,1973 

1. 1975 
6, 1975 

Feb.  24,1975 
Oct.  1, 1974 
June  11,1969 

Feb.  1, 1974 
Sept.  15, 1974 
Sept.  1,1972 
Sept.     ,  1973 


July 

Sept. 

Feb. 

Mar. 

Apr. 

Sept. 

Jan. 

Sept. 

Sept. 

Feb. 

Feb. 


v») 

Dec. 

,1971 

Nov. 

,1972 

Sept. 

18, 1974 

Aug. 

,1969 

Aug. 

1, 1969 

Oct. 

,1971 

Feb. 

,1973 

(') 

Dec. 

1, 1974 

Apr. 

24, 1973 

July 

,1974 

7. 1972 

3. 1973 

4. 1974 
5, 1974 

16, 1974 
Aug.  23, 1974 
Jan.  30,1974 
Sept.  9,1974 
Sept.  14, 1974 
Sept.  16, 1974 

Sept.  21, 1974 
Sept.  23, 1974 
Sept.  28, 1974 
Oct.  6, 1973 
5, 1974 
7, 1974 
12, 1974 

5. 1973 
19, 1974 
21, 1974 
26, 1974 
28, 1974 

2. 1974 
9, 1974 

11, 1974 
16, 1974 
18, 1974 
23, 1974 
Nov.  25, 1974 
Nov.  28, 1974 
Nov.  30, 1974 
Dec.  2,1974 
Nov.  22, 1973 
Dec.  14,1974 
Dec.  16,1974 

Dec.  21, 1974 
Dec.  23,1974 
Dec.  28, 1974 


Oct 

Oct. 

Oct. 

Nov 

Oct. 

Oct. 

Oct. 

Oct. 

Nov 

Nov 

Nov 

Nov 

Nov, 

Nov 


Oct. 
Jan. 
Jan. 
Feb. 
Feb. 


(») 

Apr.  24,1973 

jam"  2M967' 


27. 1973 

13. 1974 

18. 1975 

6. 1974 
25, 1974 

Sept.  17, 1973 
Feb.  16,1974 
Oct.  1, 1973 
Sept.  22, 1973 
Feb.  10,1975 
22, 197b 
24,1975 

8. 1975 
22, 1973 


Feb. 
Feb. 
Mar. 
Oct. 


1939. 


Oct.     1,1967    Oct.     1,1967 


Feb.  9,1974 
Mar.  17,1975 
Sept.  30, 1972 
Apr.  12,1974 
Apr.  13,1974 
Apr.  20, 1968 


See  footnotes  at  end  of  table. 
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Beginning  of 

exclusivity 

against  pay 

cable  for  films 

licensed  within 

2  years  of 

Telecast  Beginning  of  theatrical  NBC's  1st 

date         Title  Release  date  Contract  date        availability  release         play  date1 

(a)  (b)  (c)  (d)  (e) 

Apr.     5     Barefoot  In  The  Park June  1967 Mar.  22, 1968  Sept.  15, 1972    June      ,1967    Nov.  20, 1972 

7     What's   The    Matter    With    June  1971 Oct.   30,1968  Sept.     ,1974    June      ,1971    Sept.  16, 1974 

Helen? 

26    Hotel Mar.  1967 Aug.  14, 1969    Mar.  25, 1970    (2)  Dec.  15, 1973 

28    Two  Mules  for  Sister  Sara...  June  1970 Dec.     2,1966  Seot.    1,1971    June      ,1970     Feb.   11,  1972 

May   10     Bridge  At  Remagen. June  1969 Aug.     1,1969  Aug.    2,1972    Aug.     1,1969    Nov.    3,1973 

12     Buck  and  the  Preacher April  1972 Dec.  22, 1972  Sept.    1,1973    Sept.    1,1973     Nov.  10, 1973 

17    The  Great  Escape,  pts.  1    July  1963 Jan.   20,1967    Oct.    15,1968 Feb    11,1974 

19  and  2  Feb    13,1974 

24    Ulzana'sRaid November  1972...  Dec.     1,1966  Sept.    1,1974     Nov.      ,1972    Jan    13,1975 

June    5  Elvis:  That's  The  Way  It  Is.  November  1970...  Jan.   16,1974    June    1,1974 June    5,1975 

7    The  World  of  Henry  Orient.  June  1964 Jan.   20, 1967     Oct.    15,9168 Do. 

12     Pete  and  Tillie October  1972 Dec.     1,1966  Sept.    1,5974    Dec.       ,1974    Nov  11,1974 

14    Call  Me  Bwana June  1963 Nov.  20, 1967     Oct.    15,1968 Mar   18, 1974 

19    Cotton  Comes  To  Harlem,..  June  1970 June  25, 1973    Sept.     ,1973 Nov    19,1973 

21     Mary,  Queen  of  Scots December  1971....  Dec.     1,1966  Sept.    1,1974    Dec.      ,1971     Dec    28,1974 

28     I  Want  To  Live December  1958... .  Jan.  20, 1967  Oct.    15,1968    Jan.   20, 1967    June  22, 1974 

1  Does  not  indicate  1st  play  date  on  network  other  than  NBC. 

2  No  exclusivity. 

*  Not  licensed  to  NBC.  Supplied  by  advertiser/agency. 

Question  11.  The  following  questions  concern  your  owned  and  operated  sta- 
tions which  are  located  in  the  nation's  largest  markets. 

( a )  Plow  do  your  5  O  and  O's  license  films  ? 

(b)  Does  a  single  buyer  act  for  all  5? 

(c)  If   so.    how   does   that  tit   with   the   duty  of  each   station  to  program 
according  to  local  needs? 

(d)  If  you  have  a  single  buyer  for  the  5  O  and  O's,  does  he  sometimes  insist 
that  a  distributor  license  the  same  film  to  all  5  stations? 

(e)  How  long  are  your  stations  typical  film  licenses? 

(f)  Do  your  stations  insist  on  exclusivity  against  pay  cable  during  the  full 
period  the  film  is  available  for  broadcast? 

(g)  If  your  O  and  O's  have  films  under  long-term  contracts  with  exclusivity 
against  pay  cable,  doesn't  tins  make  it  difficult,  if  not  impossible,  for  the  de- 
velopment of  a  national  pay  cable  network  offering  simultaneous  transmission 
to  cable  systems  throughout  the  United  States? 

Response  to  question  11.  Feature  films  do  not  figure  prominently  in  the  local 
schedules  of  the  five  NBC  owned  television  stations.  This  is  because  those  sta- 
tions generally  have  available  to  them  in  time  periods  where  other  stations 
customarily  use  films,  such  late  night  network  programs  as  the  TONIGHT 
SHOW,  the  Tomorrow  Show,  Midnight  Special.  Weekend  and  occasional  news 
or  entertainment  specials.  In  1974,  for  example,  only  one  of  our  five  owned 
stations  acquired  a  feature  film  package. 

11(a).  When  any  NBC  owned  station  needs  films,  the  local  program  manager 
of  the  station  will  make  his  own  arrangement  with  film  distributors. 

1Kb).  NBC's  owned  stations  do  not  centralize  their  purchases  of  feature 
films.  On  occasion,  general  marketing  information  about  the  availability  of  fea- 
ture films  and  other  assistance  in  evaluating  films  and  prices  may  be  provided 
to  each  station  by  a  central  staff. 

11(c).  Not  applicable.  However,  the  requirement  that  broadcast  licensees 
schedule  an  appropriate  amount  of  programming  which  is  responsive  to  ascer- 
tained community  needs  is  applicable  to  the  licensee's  news  and  public  affairs 
programs,  not  to  the  kinds  of  entertainment  programs  the  licensee  elects  to  show. 

11(d).  Not  applicable. 

11(e).  It  is  difficult  to  generalize  about  how  long  an  owned  station  film  license 
will  be.  Ultimately  the  film  distributor  is  free  to  license  or  not  license  the  film 
for  as  long  as  it  feels  it  should,  depending  on  the  price  being  offered,  what  other 
deals  can  be  made,  what  the  competition  is  bidding.  e*-e.  Station  film  licenses 
may  vary  from  a  matter  of  days  to  as  many  as  seven  years. 
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11(f).  Our  stations  do  not  insist  on  exclusivity  as  against  pay  cable  during 
the  period  of  the  film's  availability.  Some  license  agreements  provide  for  such 
exclusivity  ;  others  may  not. 

11(g).  To  the  extent  that  our  station  film  contracts  do  not  have  exclusivity 
as  against  pay  cable,  those  contracts  have  no  impact  on  the  establishment  of  a 
national  pay  cable  system.  To  the  extent  that  such  contracts  do  have  exclusivity, 
it  is  difficult  to  see  how  even  that  limited  market  exclusivity  would  have  any 
impact  on  the  development  of  a  national  pay  cable  network.  By  the  time  a  film 
is  offered  to  a  local  station,  even  a  network-owned  station,  the  film  has  gen- 
erally been  in  theatrical  distribution  for  a  substantial  amount  of  time.  Those 
organizations  which  seek  to  establish  a  national  pay  cable  network  are  looking  to 
acquire  current  and  popular  films  and  have  in  fact  been  able  to  obtain  such  films. 
Home  Box  Office,  for  example,  would  not  have  announced  plans  to  establish  a 
national  pay  cable  network  if  it  seriously  believed  that  local  station  film  licenses 
would  be  a  major  obstacle. 


PAY-CABLE  TELEVISION  INDUSTRY 


TUESDAY,  JULY  15,  1975 

U.S.  Sex  ate, 
Subcommittee  on  Antitrust  and  Monopoly, 

Committee  of  the  Judiciary, 

Washington,  D.O. 

The  subcommittee  met  at  12  p.m.,  in  room  5110,  Dirksen  Senate 
Office  Building,  Hon.  James  Abourezk  presiding  in  the  absence 
of  Hon.  Philip  A.  Hart,  chairman. 

Present :  Senator  Abourezk. 

Also  present:  Howard  E.  O'Leary,  chief  counsel  and  staff  director; 
Gerald  Hellerman,  special  financial  advisor;  John  Thorne,  staff  of 
Senator  Abourezk;  Patricia  Y.  Bario,  editorial  director.  Catherine  M. 
McCarthy,  chief  clerk;  Peter  X.  Chumbris,  minority  chief  counsel; 
Richard  A.  Jones,  Jr.  and  Harry  D.  Dixon,  counsel. 

Senator  Abourezk.  Mr.  Baker,  we  welcome  you.  You  may  feel  free 
to  begin  when  }tou  are  ready. 

STATEMENT  OF  DONALD  I.  BAKER,  DEPUTY  ASSISTANT  ATTORNEY 
GENERAL,  ANTITRUST  DIVISION;  ACCOMPANIED  BY  BARRY 
GROSSMAN,  ATTORNEY,  DEPARTMENT  OE  JUSTICE 

Mr.  Baker.  Mr.  Chairman  and  members  of  the  subcommittee,  I 
appreciate  this  chance  to  testify  here  today  on  behalf  of  the  Depart- 
ment of  Justice.  These  hearings  deal  with  some  of  the  important  com- 
petitive issues  confronting  the  cable  television  industry,  particularly 
with  respect  to  the  offering  of  certain  types  of  programs  on  a  per  pro- 
gram or  per  channel  pay  basis.  The  Department  of  Justice  has  had  a 
continuing  interest  in  these  issues  for  a  number  of  years.  Presently, 
the  cable  television  industry  sees  pay-cable  as  the  single  most 
important  matter  that  they  are  faced  with. 

My  statements  here  today,  however,  must  necessarily  be  fairly  gen- 
eral in  nature.  As  I  told  the  subcommittee's  counsel  when  we  discussed 
my  appearance,  I  am  not  in  a  position  to  appraise  the  merit  of  any  of 
the  specific  allegations  that  have  been  made  that  the  television  net- 
works or  other  groups  may  or  may  not  be  unnecessarily  "warehousing" 
feature  films  or  otherwise  keeping  specific  programs  from  pay-cable 
through  the  use  of  overly  long  exclusivity  provisions  in  the  relevant 
contracts.  Such  matters  come  within  the  scope  of  our  ongoing  liti- 
gation concerning  the  market  power  which  the  national  television  net- 
works appear  to  enjoy  with  respect  to  programing  in  general.  I  think, 
however,  that  most  parties  to  this  controversy  would  agree  that  the 
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restrictions  which  the  FCC  has  imposed  with  respect  to  pay-cable  are 
at  least  as  competitively  significant  as  any  problems  that  the  pay- 
cable  industry  may  face  with  respect  to  contractual  exclusivity 
arrangements. 

Neither  am  I  in  a  position  today  to  discuss  in  any  great  detail  the 
failures,  or  good  points  of  the  FCO's  recently  announced  pay-cable 
rules.  The  United  States,  as  the  subcommittee  realizes  is  what  is  called 
a  statutory  defendant  in  the  appeal  that  has  been  taken  from  those 
rules.  We  are  not  obligated  to  support  the  Commission,  and  we  are 
still  in  the  process  of  formulating  our  position  on  that  appeal.  The 
question  that  we  will  have  to  decide  is  whether  we  think  the  Com- 
mission's rules  are  supportable  on  legal,  as  distinguished  from  policy, 
grounds.  I  can  say  that  I  think  at  this  stage  that  our  policy  views  are 
not  markedly  different  from  those  expressed  in  our  last  pay-cable 
filing  before  the  Commission.  With  the  subcommittee's  permission  I 
would  like  to  include  a  copy  of  that  filing  as  an  appendix  to  my  testi- 
mony here  today.1 

Cable  television,  generally,  and  pay-cable  programing  in  particular, 
represent  two  of  the  major  competitive  issues  with  which  the  FCC  has 
been  grappling  for  the  past  decade  or  more.  The  question  of  how  best 
to  integrate  a  new  technological  development  into  a  market  environ- 
ment dominated  by  established,  regulated  firms  has  generated  a  great 
deal  of  emotion  which  only  seems  to  make  the  substantive  issues  more 
difficult  to  resolve. 

To  the  broadcast  industry,  or  at  least  some  of  it,  cable  television 
represents  what  has  been  alternatively  described  as  "the  devil  in- 
carnate" or  even  more  flamboyantly,  "a  piranha,  tearing  at  the  flesh  of 
broadcasting."  To  these  critics,  the  cable  industry  is  "essentially  para- 
sitic." unwilling  to  pay  "fair"  copyright  fees,  unwilling  to  pay  fees  for 
attaching  their  wires  to  poles,  unwilling  to  pay  fees  to  the  FCC  for 
the  benefits  of  being  regulated,  unwilling  to  originate  "sustaining" 
public  affairs  programing,  and  in  general,  bent  upon  nothing  more 
than  making  the  public  pay,  and  pay  heavily  for  what  they  now  get 
for  "free." 

And  the  cable  industry's  countercharges  are  no  less  imaginative. 
Cable  industry  advocates  portray  the  television  broadcast  industry  as 
immensely  rich,  profiting  from  public  franchises  assured  them  by 
a  "captured"  FCC,  and  dedicated  to  limiting  the  public's  viewing 
options.  Cable,  on  the  other  hand,  is  portrayed  as  a  medium  of 
abundance  which  will  provide  a  wide  variety  of  new  and  innovative 
program  choices  and  which  will  benefit  most,  if  not  all,  segments  of 
society. 

Objective  realities,  of  course,  differ  quite  a  bit  from  the  rhetoric 
uttered  by  these  two  industry  groups  as  they  seek  favorable  decisions 
from  the  Commission.  Over-the-air  broadcast  television  is  not  free 
television.  Simple  arithmetic  will  demonstrate,  that  in  terms  of  adver- 
tising dollars  reflected  in  the  costs  of  items,  a  levy  of  something  ap- 
proaching $70  per  household  is  exacted  annually.  The  public  merely 
pays  for  television  in  an  indirect  manner.  Moving  on  to  another  myth, 
I  note  that  cable  television,  rather  than  being  a  pervasive  threat,  ac- 
tually is  a  very  small  industry,  employing  something  like  25,000  per- 

1  See  p.  237. 
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sons  and  serving  only  about  15  percent  of  the  Nation's  homes.  Its 
principal  marketing  appeal  is  not  so-called  blue  sky  services,  but 
simply  better  reception  of  broadcast  signals.  Very  few  cable  subscrib- 
ers have  pay-cable  available  as  an  alternative  to  this  basic  cable  serv- 
ice. At  this  time,  there  is  no  evidence  to  support  a  conclusion  that 
allowing  the  development  of  pay-cable  would  deprive  over-the-air 
television  of  a  significant  portion  of  the  program  material  which  it 
presently  provides.  Similarly,  there  is  no  evidence  that  the  majority  of 
the  viewing  public  is  dissatisfied  with  the  program  material  available 
over  the  air. 

From  an  antitrust  standpoint,  however,  much  of  this  argument  and 
the  statistics  that  are  mustered  to  support  one  side  or  the  other  is  not 
decisively  relevant.  The  purpose  of  the  antitrust  laws  is,  after  all,  to 
protect  competition,  and  not  competitors.  Similarly,  we  have  found 
nothing  in  the  1934  Communications  Act  that  indicates  a  congres- 
sional intention  that  the  Commission  favor  one  form  of  media  over 
another.  The  1934  act,  moreover,  does  not  enact  any  congressional 
policy  that  financing  of  entertainment  programs  by  advertisers  is 
necessarily  to  be  favored  over  direct  payments  by  the  individual 
viewer. 

Instead,  the  statute,  and  the  antitrust  laws  as  well,  better  support 
the  proposition  that  the  best  the  Government  should  do  is  to  afford 
each  medium — whether  broadcast,  cable,  multipoint  distribution,  or 
whatever  may  yet  develop — a  fair  opportunity  to  compete  in  the  mar- 
ketplace, the  right  to  be  treated  and  considered  on  a  par  with  competing 
media.  Thus  while  the  Department  of  Justice  is  often  seen  as  procable, 
by  both  the  cable  industry  and  the  broadcast  industry,  it  would  be 
more  accurate  to  view  our  position  as  being  in  favor  of  affording  cable 
television  the  opportunity  to  develop,  and  not  that  Government  should 
necessarily  make  any  commitment  to  guaranteeing  cable  a  certain 
future.  All  of  our  various  filings  with  the  FCC,  all  of  our  comments 
on  proposed  legislation,  and  all  of  our  positions  with  respect  to  cable, 
generally  have  been  predicated  on  this  position.  That  is,  we  have 
stressed  the  importance  of  affording  the  industry  competitive  oppor- 
tunity, and  the  importance  of  avoiding  restrictions  on  cable  television 
not  plainly  justified  to  protect  a  clearly  defined  public  interest. 

Indeed,  it  sometimes  comes  as  a  surprise  to  critics  of  our  filings  that 
we  have  not  contended  that  the  FCC  lacks  the  authority  to  restrict  the 
importation  of  distant  signals.  Rather,  we  have  suggested  that  the 
Commision  is  not  justified  in  placing  restrictions  upon  the  importation 
of  distant  signals  without  first  determining  (1)  that  a  certain  level  of 
over-the-air  broadcast  service  is  necessary  to  the  public  interest,  and 
(2)  that  the  importation  of  distant  signals  has  or  clearly  threatens  to 
significantly  erode  that  level  of  service.  Similarly,  we  have  not  argued 
that  as  a  matter  of  law  the  FCC  may  not  restrict  pay-cable  programing 
by  a  cable  operator,  only  that  it  must  first  lay  a  factual  basis  for  im- 
posing such  restrictions.  If  the  Commission,  based  upon  a  factual  find- 
ing— and  by  facts  I  mean  something  other  than  the  assertions  and 
creative  accounting  exercises  that  have  characterized  FCC  rulemak- 
ings in  that  area  to  date — should  determine  that  either  pay  program- 
ing or  distant  signal  importation  or  other  activities  by  a  cable  operator 
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posed  a  clear  and  immediate  threat  to  the  maintenance  of  broadcast 
service  in  a  market,  then  the  Commission  would  be  acting  consistent 
with  the  Communications  Act  in  placing  such  restrictions  upon  cable 
as  were  necessary  to  serve  the  public  interest. 

The  Commission,  however,  has  never  accepted  this  argument  in 
practice.  Instead,  the  FCC  has  proceeded,  more  or  less  on  an  ad  hoc 
basis  to  erect  barriers  to  cable  services,  largely  on  the  basis  of  the  specu- 
lative fears  of  the  broadcast  television  industry.  Rules  were  adopted, 
for  example,  that  essentially  said  that  the  only  way  a  cable  system 
could  import  distant  signals  was  to  prove  that  no  one  would  watch 
them.  The  stated  purpose  of  this  regulation  was  to  protect  the  audience 
available  to  local  stations,  which  of  course  earn  the  bulk  of  their 
revenues  by  importing  distant  signals  from  network  switching  centers 
in  New  York. 

Other  rules  were  adopted,  and  only  very  recently  modified  in  part, 
which  required  a  cable  system  to  carry  every  broadcast  signal  "signifi- 
cantly viewed"  within  its  service  area.  Another  set  of  rules  then  re- 
quired that  the  cable  system  blackout  certain  of  the  signals  it  was 
required  to  carry,  in  order  to  assure  network  affiliates  even  greater 
territorial  exclusivity  than  the  networks  themselves  were  willing  to 
grant  them. 

The  so-called  pay-cable  rules,  of  course,  are  logical  extensions  of 
these  earlier  illogical  exercises  of  regulatory  power.  The  2-year  period 
after  general  release  during  which  a  cable  operator  could  bid  for  a 
film  was  indeed  increased  to  3  years.  In  oversight  testimony,  the  Chair- 
man of  the  Commission  described  this  as  a  major  expansion  in  film 
availability,  without,  however,  explaining  why  the  restriction  was  ever 
justified  to  begin  with.  Since  the  Commission  apparently  was  reluctant 
to  adopt  rules  that  explicitly  protected  from  "siphoning"  films  and  the 
like  already  under  contract  to  broadcasters,  on  the  rationale  that  pay- 
cable  can't  siphon  what  the  TV  industry  already  has,  rules  were 
adopted  that  would  allow  cable  operators  to  bid  for  such  films.  The 
only  problem,  which  the  Commission  recognized,  was  that  most  of  the 
affected  films  were  under  exclusive  contracts. 

Sports  rules  were  adopted  that  would  ration  the  availability  of 
sporting  events  to  pay-cable  in  accordance  with  a  complicated  formula. 
Pay-cable,  it  was  ruled,  could  show  one-half  of  the  games  remaining 
after  the  "high- water"  mark  for  a  5-year  period  was  computed.  How- 
ever, even  this  number  of  events  was  subject  to  downward  adjustment. 
The  upshot  of  the  formula  and  the  adjustment  factor  is  that  the  more 
of  an  event  the  broadcaster  airs,  the  loss  pay-cable  may  air.  and  the 
les=  the  broadcaster  nirs.  the  less  pay-cable  may  air. 

So  far  as  channel  leasing  activities  were  concerned,  the  FCC  for  the 
first  time  directly  extended  its  restrictions  to  parties  who  may  lease  ca- 
pacity on  a  cable  system  for  the  purpose  of  providing  programing  on 
a  pay  basis.  What  this  new  restriction  essentially  does,  given  the  other 
restrictions  in  the  rules,  is  to  provide  that  a  channel  lessor,  who  him- 
self is  not  regulated  by  the  FCC  in  any  way.  may  not  deal  with  a  film 
producer,  who  is  similarly  not  regulated  in  any  way  by  the  FCC,  if 
the  purpose  of  such  dealing  is  to  provide  pay  programing. 

The  expansive  character  of  the  pay-cable  rules,  of  course,  raises  seri- 
ous public  policy  implications.  As  the  subcommittee  recognizes,  it  is 


235 

only  since  1968  that  the  FCC  has  had  any  clear  legal  authority  with 
respect  to  cable  television.  Yet  in  7  years,  the  FCC  has  expanded  its 
regulation  to  cover  parties  whose  relationship  with  interstate  broad- 
casting is  fairly  indirect.  In  view  of  the  breadth  of  the  FCC?s  cable 
regulations,  and  their  competitive  and  social  implications,  a  number  of 
people  have  called  for  a  congressional  solution  to  the  matter  and,  in- 
deed, a  number  of  alternative  courses  of  action  are  available  to 
Congress. 

One  alternative,  of  course,  is  to  do  nothing.  A  similar  result  could  be 
obtained  by  ratifying  the  status  quo  through  legislation.  The  Com- 
mission staff,  I  understand,  is  currently  drafting  legislation  which,  if 
enacted,  seems  likely  to  do  just  that. 

Another  alternative  would  be  to  simply  deregulate  the  cable  tele- 
vision industry  altogether.  Such  an  alternative  is  not  quite  so  radical 
a  concept  as  it  might  seem  at  first.  The  case  for  detailed  cable  tele- 
vision regulation,  while  it  may  be  developed  in  the  future,  is  presently 
not  that  compelling.  The  oft-repeated  concern  that  cable  growth  could 
imperil  the  continued  viability  of  broadcasters  serving  sparsely  popu- 
lated rural  areas  seems,  on  closer  examination,  to  be  less  than  convinc- 
ing. For  example,  as  the  recent  OTP  study  on  ''rural  areas" 
demonstrated,  there  are  very  large  areas  of  the  country  where  there 
is  not  any  broadcast  television  available  to  begin  with.  That  study 
concluded,  for  instance,  that  something  like  6  million  U.S.  house- 
holds— or  something  like  two-thirds  the  number  as  now  get  cable — 
currently  receive  two  television  signals  or  less.  Indeed,  the  FCC  cable 
rules  do  not.  contrary  to  the  public  image  upon  which  they  are  based, 
actually  afford  much,  if  any,  protection  for  rural  broadcasters  at  the 
present  time.  Under  the  so-called  "Cable  Concensus,"  of  1971-72,  the 
greatest  exclusivitv  protection  is  afforded  stations  in  the  top  50  mar- 
kets— who  arguably,  need  the  protection  least.  Somewhat  less  protec- 
tion is  afforded  "second  50"  stations,  and  below  the  top  100,  the 
"television  stations  are,  so  to  speak,  through  to  the  ''piranhas." 

The  other  traditional  concern  which  has  been  used  to  rationalize 
the  need  for  detailed  cable  regulation  arises  from  the  situations  in 
which  the  local  cable  system  may  be  a  de  facto  monopolist.  This  is 
in  situations  where  the  only  way  to  receive  a  satisfactory  television 
signal  is  to  subscribe  to  the  local  cable  system.  Such  systems,  of  course, 
exist,  and  having  lived  with  one  myself,  I  can  appreciate  this  par- 
ticular argument  in  favor  of  regulation.  However,  as  I  said  earlier, 
the  situation  is  relatively  infrequent.  Seventy  percent  of  the  popula- 
tion lives  in  areas  where  five  or  more  television  signals  are  available 
over  the  air.  The  existence  of  monopoly  power  in  the  hands  of  a  cable 
system  in  a  limited  number  of  areas  does  not  justify  applying  detailed 
restrictions  upon  cable  in  all  markets.  In  fact,  maximum  rate  regula- 
tion of  those  cable  systems  possessing  actual  monopoly  power  would 
seem  to  be  all  that  would  be  required. 

Assuming,  however,  that  complete  deregulation  is  not  considered 
to  be  a  practical  alternative,  then  the  question  arises,  what  kind  of 
legislation  would  be  desirable. 

A  first  requirement  of  such  legislation  would  be  that  it  reflect  a 
policy  of  providing  competitive  opportunity  for  cable  television,  along 
the  lines  I  discussed  at  the  outset  of  my  testimonv.  Providing  com- 
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petitive  opportunity  is  not  the  same  as  promoting  cable  or  any  other 
media  as  a  ''chosen  instrument"  of  Congress.  The  latter  policy  may 
impede  the  development  of  a  future  technology.  The  restrictive  prac- 
tices of  today  would  be  repeated  to  protect  the  status  quo  of  some 
future  period. 

A  second  major  consideration  is  that  any  legislation  proposed  take 
into  account  the  fact  that  cable  television,  as  presently  provided,  is 
indeed  a  capital  intensive  industry.  In  major  urban  areas,  for  example, 
the  cost  of  constructing  a  system  can  range  upwards  from  $800  per 
subscriber.  Common  sense  dictates  that  capital  intensive  industries 
require  a  certain  degree  of  stability  and  profit  incentives  in  order  to 
develop.  Delegations  of  broadly  worded  regulatory  power  to  the  FCC 
or  the  imposition  by  Congress  of  extraordinary  capacity  and  extra- 
service  demands,  far  in  advance  of  conceivable  marketplace  demand, 
would  serve  as  deterrents  to  the  investment  of  capital  which  is  a  pre- 
requisite for  the  growth  of  the  cable  industry. 

A  third  and  related  major  consideration  is  that  any  legislation  pro- 
posed should  be  whole  unto  itself,  and  specify  clearly  who  is  to  do  what 
as  well  as  who  can  do  what.  If  legislation  is  required  in  order  to  remedy 
problems  brought  about  by  too  much  administrative  "flexibility,"  then 
the  legislation  proposed  should  not  contain  numerous  provisions  that 
rely  for  their  meaning  upon  future  "reasoned  elaboration"  by  an  ad- 
ministrative agency. 

A  fourth  major  consideration  which  the  Department  believes  is  es- 
sential is,  that  any  legislation  endeavor  to  deal  with  existing,  as  well  as 
any  future  competitive  and  regulatory  difficulties.  The  competitive 
difficulties  confronting  the  cable  industry  today,  some  of  which  I 
discussed  earlier,  are  genuine  and  not  imaginary.  It  would  not  be 
responsible  for  any  proposed  legislation  to  show  a  blind  eye  towards 
these  significant  problems  on  the  basis  that  possible  future  develop- 
ment— should  they  ever  occur — will  make  these  present  day  difficulties 
seem  insignificant.  Unless  the  existing  restrictions  upon  the  potential 
of  cable  are  ameliorated,  the  industry  may  never  attract  the  capital 
necessary  for  it  to  provide  consumers  with  additional  choice.  Should 
cable  eventually  develop  into  the  dominant  media,  the  FCC  could  be 
given  adequate  regulatory  powers  limited  to  the  public  interest  prob- 
lems actually  experienced.  However,  an  infant  industry  should  not  be 
fettered  with  chains  designed  to  handle  a  giant. 

Finally,  any  legislative  proposal  should  take  into  account  the  com- 
petitive objections  that  we  have  raised  over  the  years  with  respect  to 
cross-ownership  of  media.  Presently,  it  is  true  that  cable  television 
and  television  stations  are  not  so  vigorous  competitors  in  local  media 
markets  as  perhaps  we  would  like.  One  reason  why  this  is  the  case  is, 
that  the  FCC  has  imposed  very  strict  constraints  upon  the  amount  of 
advertising  a  cable  system  may  show  as  well  as  strict  constraints  on 
the  type  of  programing  it  can  show.  Nevertheless,  the  entire  premise 
of  broadcast  regulation — and  the  profit  base  of  the  industry — rests 
upon  the  scarcity  of  frequencies  available  for  assignment  under  the 
FCC's  regulations.  The  whole  concept  of  scarcity  is  potentially 
threatened  by  cable  television,  because  it  offers  a  possible  regieme  of 
abundance — of  more  choice  at  incremental  costs.  In  view  of  these 
potential  developments,  sanctioning  the  ownership  of  a  cable  system 
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by  a  television  station  serving  the  same  community  involves  very 
real  competitive  risks.  Since  the  FCC  rules,  and  competitive  con- 
siderations, make  it  possible  for  broadcasters  to  invest  in  cable  systems 
in  every  market  in  the  country,  except  for  the  maximum  of  seven  in 
which  they  are  allowed  to  own  television  stations,  we  see  very  little  to 
be  gained  and  much  to  be  lost  by  allowing  cable-television  cross-owner- 
ship in  the  same  community. 

In  sum,  if  Congress  decides  to  amend  the  Communications  Act  of 
1934  with  respect  to  the  role  of  cable,  we  believe  it  should  deal  with 
both  short  and  long  term  issues.  The  growth  of  cable  has  been  severly 
hampered  by  uncertainty  created  by  governmental  indecision  and 
vacillation.  The  cable  industry,  the  FCC.  and  the  public  have  paid  a 
heavy  price  of  lost  services  and  lost  opportunities.  Therefore,  any  new 
legislation  should  face  up  to  the  controversies  of  today,  and  seek  to 
resolve  them  with  something  specific,  rather  than  delegate  the  ques- 
tions to  the  FCC  under  broad  and  ambiguous  standards.  The  public 
interest  does  not  require  that  the  cable  industry  be  adopted  as  a 
"chosen  instrument"  of  public  policy.  All  that  is  required  is  that  cable, 
and  any  new  comunications  technology  that  develops  in  the  future,  be 
provided  an  approtunity  to  compete,  subject  only  to  those  limitations 
which  are  actually  necessary  to  preserve  the  availability  of  basic  com- 
munications services  to  all  segments  of  our  society. 

That  completes  my  statement,  Mr.  Chairman. 

Senator  Abourezk.  Thank  you  very  much,  Mr.  Baker. 

I  might  just  say  that  is  an  excellent  statement.  I  appreciate  it  very 
much. 

[The  document  referred  to  by  Mr.  Baker  on  p.  232  follows.  Testi- 
mony resumes  on  p.  241.] 
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The  United  States  Department  of  Justice  respectfully  submits  the  following 
Reply  Comments  in  response  to  the  Commission's  August  12,  1974  Further  Notice 
of  Proposed  Rule  Making  in  Docket  19554.  As  the  Executive  agency  principally 
responsible  for  enforcement  of  the  antitrust  laws  and  promoting  competition 
throughout  our  economy,  the  Department  has  a  continuing  interest  in  the  impor- 
tant competitive  issues  that  are  under  consideration  in  this  rule  making.  We 
have  previously  submitted  extensive  and  detailed  comments  in  this  as  well  as 
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related  proceedings.1  Our  objective  in  making  these  comments  lias  been  to  point 
out  the  feasibility  and  desirability  of  the  Commission  relying  upon  competition 
and  market  forces  to  achieve  the  objectives  of  the  Communications  Act — a  more 
efficient  and  diversified  communications  system — rather  than  consuming  its  re- 
sources by  endeavoring  to  devise  increasingly  complex  and  anticompetitive  regu- 
latory solutions.2 

In  the  Comments  which  the  Department  filed  in  this  proceeding  on  November 
1,  1973,  we  concluded  that  ( 1 )  there  was  insufficient  evidence  to  support  a  finding 
that  programming  restrictions  on  pay  cable  were  in  the  public  interest  as  defined 
in  the  Communications  Act  of  1934,  (2)  the  imposition  of  onerous  programming 
restrictions  upon  pay  cable  would  preclude  it  from  developing  into  a  medium 
capable  of  increasing  the  diversity  of  this  nation's  communications  system  3  and 
(3)  that  the  Commission  should  free  pay  cable  from  the  various  programming 
restrictions  then  imposed  upon  it  in  order  to  avail  itself  of  an  opportunity  to 
obtain  empirical  evidence  as  to  whether  any  type  of  programming  restrictions 
were,  in  fact,  necessary  to  protect  the  public  interest.  We  adhere  to  the  views 
expressed  in  our  Comments  of  November  1.  1972.  Indeed  subsequent  events  have 
only  reaffirmed  our  conviction  that  Commission  attempts  to  protect  the  broad- 
casting industry  from  competitors  in  order  to  guard  the  public  against  unspeci- 
fied dangers  will  have  the  dual  effect  of  retarding  the  development  of  pay  cable 
as  a  means  of  diversifying  our  communications  system  and  embroiling  the  Com- 
mission in  a  continuous  effort  to  develop  increasingly  intricate  rules  based  upon 
speculation  rather  than  experience. 

We  have  throughout  these  filings  stressed  the  case  for  reliance  upon  actual 
market  experience  as  a  means  of  indicating  what,  if  any,  public  interests  are  at 
stake,  not  only  because  competition  is  our  fundamental  national  economic 
policy,*  but  particularly  because  the  case  for  refusing  to  allow  a  marketplace  test 
with  respect  to  cable  and  cable  services  is  for  all  practical  purposes  nonexistent. 
There  is  literally  nothing  on  the  record  other  than  imaginative  speculation  to 
support  the  restrictive  tack  that  the  Commission  has  taken  with  respect  to  cable 
and  cable  services.  "Doomsday  oueupsmanship"  on  behalf  of  conventional  broad- 
cast interests,  we  submit,  is  an  inadequate  basis  for  rules  aimed  at  suppressing 
a  potentially  promising  new  industry.  Certainly  the  Communications  Act  does 
not  require  the  Commission  to  blockade  the  development  of  new  nonbroadcast 
modes  of  electronic  communication  which  might  potentially  compete  with  broad- 
casting. On  the  contrary,  the  Act  speaks  only  of  promoting  a  more  efficient  and 
diversified  communications  system.  In  view  of  the  present  small  size  of  the  pay- 
cable  industry,  the  ample  financial  resources  of  the  broadcasting  industry,  and 
the  fact  that  any  potential  siphoning  of  a  significant  amount  of  program  material 
from  broadcasting  to  pay-cable  could  only  occur  over  a  substantial  period  of 
time,  there  would  seem  to  be  no  present  danger  to  the  public  interest  in  removing 
the  existing  restrictions  from  pay-cable. 

Our  analysis  of  this  pending  rule  making  indicates  that  there  are  essentially 
two  clear  policy  choices  involved,  and  we  will  state  them  straightforwardly  as 
questions  for  the  Commission's  consideration.  The  first  is  whether  the  public  is 
going  to  be  permitted  to  buy  additional  entertainment  and  other  programs  which 
they  would  like  to  enjoy,  are  willing  to  pay  for,  and  may  not  otherwise  see  de- 


1  See  Comments  of  the  Department  of  Justice  in  Docket  10554,  filed  November  1,  1972. 
See  also  Comments,  Additional  Comments,  and  Memorandum  in  Support  of  Petitions  for 
Reconsideration,  in  Docket  1S397  (cable  regulation),  tiled  April  12,  1969;  September  5, 
1969  ;  and.  May  31,  1971.  The  filing  of  these  comments,  of  course,  does  not  preclude  the 
Department  of  Justice  from  taking  appropriate  action  to  enforce  the  antitrust  laws. 

2  In  Fiscal  1975,  for  example,  the  Commission  was  required  to  directly  budget  to  regulat- 
ing the  Nation's  3.000  cable  systems  an  amount  more  than  %d  as  large  as  that  budgeted  to 
common  carrier  regulation.  In  contrast  to  cable,  which  serves  only  about  12%  of  TV 
households',  carriers  serve  virtually  all  households. 

3  Unfortunately,  this  prediction  appears  to  have  been  borne  out.  Presently,  there  are  only 
about  50  pay  cable  operations  nationwide  serving  something  less  than  70,000  subscribers. 
Most  of  these  operations  apparently  operate  on  a  leased  channel  basis.  Of  the  tens  of 
thousands  of  channels  available  on  domestic  cable  systems  something  fewer  than  100 
channels,  "maybe  more  like  20"  channels  are  leased  for  any  purpose.  FCC  Cable  Bureau 
staff  estimate,  August  14,  1974. 

*  See  United  states  v.  Philadelphia  Nat'l  Bank,  374  U.S.  321,  372  (1963)  :  Gulf  States 
Vtil.  Co.  v.  Federal  Power  Comm'n  411  U.S.  747,  760  (1972)  ;  Corinthian  Broadcasting,  28, 
F.C.C,  2d  736,  745  (1971). 
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livered  because  of  conventional  television's  economics  and  competitive 
circumstances.5 

A  second  and  related  question  is  whether  the  Commission  is  going  to  continue 
to  impose  restrictions  which  make  significant  commercial  operation  of  leased 
origination  channels  very  difficult,  if  not  impossible.8  The  recent  Cabinet  Com- 
mittee report  concluded,  as  the  Commission  recognizes,  that  such  channel  leasing 
offers  a  practical  and  potentially  important  means  of  realizing  additional  pro- 
gram choices  and  of  separating  the  cable  operator  from  exclusive  control  over 
program  origination  functions.7  We  concur  in  that  assessment. 

In  handling  these  two  important  issues,  we  can  appreciate  that  the  Commis- 
sion may  feel  compelled  to  consider  whether  pay  cable,  if  permitted,  will  some- 
how "siphon"  program  material  away  from  conventional  television,  to  the  possible 
detriment  of  those  to  whom  cable  may  be  unavailable.8  As  we  pointed  out 
in  our  November  1,  1972  Comments,  however,  reaching  any  firm  conclusions 
based  upon  a  consideration  of  "siphoning"  in  the  abstract  is  likely  to  be  difficult 
(Id.  at  26),  and  the  risk  to  the  public  of  irreparable  harm  too  small  to  justify 
the  effort  in  the  absence  of  empirical  evidence. 

To  begin  with,  present  consideration  of  any  potential  public  harm  from  pay 
cable  must  necessarily  be  carried  out  in  a  void.  For  the  factual  record  before 
the  Commission  is  barren  of  any  credible  evidence  that  siphoning  has  happened 
or  more  importantly  is  going  to  happen.  If,  and  only  if,  cable  systems  develop 
to  a  point  where  they  have  a  very  substantial  penetration  within  a  substantial 
number  of  markets  would  it  seem  possible  for  cablecasters  to  generate  resources 
which  would  enable  them  to  compete  with  conventional  television  for  desirable 
program  material.  Even  were  that  to  happen,  conventional  broadcasting,  as  the 
Commission  recognizes,  enjoys  tremendous  financial  reserves 8  and  has  demon- 
strated its  ability  to  employ  them  to  buy  programming.10  There  seems  little 
basis  in  fact  for  feeling  that  conventional  television  necessarily  would  come  up 
short,  much  less  lose-out  in  any  future  bidding  contest.  Moreover,  given  the 
present  relative  financial  resources  of  the  pay  cable  and  broadcasting  indus- 
tries any  degree  of  siphoning  adverse  to  the  public  interest  would  only  occur 
over  a  substantial  period  of  time  during  which  the  Commission  would  have 
ample  opportunity  to  take  any  remedial  action  demonstrated,  by  experience 
rather  than  speculation,  to  be  necessary. 


B  "The  three  networks  are  in  a  competitive  lockstep,  whereby  they  can't  try  anything 
different  for  fear  of  ceding  part  of  their  audience  to  the  others."  Commentary.  ABC  News 
Closeup:  Prime  Time  TV — The  Decision  Makers,  broadcast  by  WMAL-TV,  Washington, 
Monday,  September  2,  1974.  For  discussion  of  the  extent  to  which  conventional  television 
is  representative  of  viewer  tastes  and  desires  and  related  economic  factors,  see  Kahn.  The 
Economies  of  Regulation  II  at  40-42  (1971)  :  and  Bee  he  &  Owen,  Alternative  Structures 
for  Television  (OTP  Staff  Research  Taper,  November,  1972). 

s  As  .we  noted  in  our  November  1,  1972  Comments  with  respect  to  the  Commission  rules: 
"The  combined  effect  of  restricting  cablecasting  advertising  and  prohibiting  the  carriage? 
of  most  of  the  types  of  conventional  popular  programs  on  a  per-program  or  per-channel 
charge  basis  will  be  to  eliminate  the  economic  incentives  for  independent  commercial  leased 
channel  operations."  Id.  at  21. 

As  the  Commission  recognizes,  the  rules  apparently  have  had  just  such  an  unfortunate 
effect.  See  note  3,  above. 

7  See  generally  Report  to  the  President  of  the  Cabinet  Committee  on  Cable  Communica- 
tions (1974).  The  1968  Rostow  Task  force  voiced  similar  ideas.  See  Reports  of  the  Presi- 
dent's Task  Force  on  Communications  Policy,  ch.  1.  pp.  11,  50-51  (1968). 

5  It  is  interesting  to  note  in  this  regard  that  there  now  are  a  substantial  number  of 
people  to  whom  conventional  broadcasting  provides  no  service.  A  recent  study  determined 
that  1.2  million  American  households  are  not  now  receiving  adequate  broadcast  television 
service  on  any  channel,  either  from  originating  broadcasters,  translator  stations,  or  cable 
systems.  2.4  million  households  are  afforded  only  1  channel  ;,  2.2  million  only  2.  Denver 
Research  Institute,  Broadband  Communications  in  Rural  Areas:  Natiotial  Cost  Estimates  & 
Case   Study    (1974). 

9  In  the  four-year  period  1964-67,  VHF  stations  as  a  group  earned  an  extraordinary 
average  of  75.3  percent  before  taxes  on  the  depreciated  value  of  their  investment  in 
tangible  broadcasting  property.  The  three  major  networks  earned  even  more — 148.9  per- 
cent. Kahn.  supra  note  5,  at  39.  SEC  Form  lOKs.  filed  by  the  networks,  indicate  that 
network  operations  are  highly  profitable.  In  1970,  for  example,  NBC  accounted  for  only 
23%  of  its  "parent's"  sales,  but  half  its  profits.  Similarly,  in  1971  network  operations 
accounted  for  only  48  percent  of  CBS's  corporate  sales  but  65  percent  of  its  profits.  In 
that  same  year,  network  operations  accounted  for  70  percent  of  ABC's  sales  and  87  per- 
cent of  its  profits. 

10  In  July.  NBC,  for  example,  paid  some  $10  million  to  televise  "The  Godfather"  once. 
Neither  is  this  purchase  an  isolated  one.  See  "$10  Million  Loss-Leader,"  Parade,  Septem- 
ber 1,  1974.  at  p.  4. 
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Second,  even  assuming  that  a  degree  of  siphoning  adverse  to  the  public 
interest  might  occur  requires  some  commitment  to  the  "fallacy  of  the  static 
pie ;"  that  is  that  the  amount  of  desirable  program  material  available  is  firmly 
fixed  and  is  likely  to  remain  so.u  Granted  that  at  any  given  moment  in  time 
there  may  well  be  only  a  fixed  amount  of  programing  available,  we  have  seen 
no  evidence  in  this  record  that  convincingly  writes-off  the  creative  and  financial 
capabilities  of  our  program  production  industry  to  meet  almost  any  predictable 
demand  which  pay  cable  and  conventional  television  together  might  engender. 

A  most  disturbing  aspect  of  the  restrictive  policy  which  the  Commission  has 
adopted  to  date  with  respect  to  pay  cable  is  that  it  has  given  little  more  than 
lip  service  to  the  potential  public  benefits  in  the  form  of  greater  program 
diversity  that  could  result  from  the  promotion  of  competition  between  pay  cable 
and  broadcasting.  In  recent  years  the  courts  have  repeatedly  recognized  that 
competition  can  promote  the  public  interest  even  in  regulated  industries  and 
that  regulatory  agencies  must  consider  the  promotion  of  competition  as  an 
important  component  in  their  statutory  public  interest  considerations.  See  e.g., 
Gulf  States  Utility  Co.  v.  FPC,  411  U.S.  747  (1973)  ;  FMC  v.  Svenska  Amerika 
Linien,  390  U.S.  238  (1968)  ;  United  States  v.  RCA,  358  U.S.  334,  348-350  (1959). 
In  other  areas  subject  to  its  jurisdiction,  the  Commission  has  repeatedly  recog- 
nized the  value  of  promoting  competition  in  communications  services.  See  e.g., 
In  the  Matter  of  Allocation  of  Microwave  Frequencies  Above  890  Mcs,  Docket 
No.  11866,  27  FCC  359  (1959),  29  FCC  825  (1960)  :  Computer  Services  Inquiry, 
Docket  No.  16979,  28  FCC  2d  291  (1970),  Specialised  Common  Carrier  Decision, 
Docket  No.  18920.  29  FCC  2d  870  (1971))  ;  Domestic  Satellite  Decision.  Docket 
No.  1H495.  35  FCC  2d  844  (1972)  ;  and  In  the  Matter  of  An  Inquiry  Relative  to 
the  Future  Use  of  the  Frequency  Band  806-960  MHz,  Docket  No.  18262,  46 
FCC  2d  752   (1974). 

However,  rather  than  emphasizing  the  potential  public  interest  benefits  that 
could  result  from  increased  competition  between  pay  cable  and  broadcasting, 
the  Commission  has  from  the  beginning  imposed  heavy  restrictions  upon  pay 
cable  programming.  In  fact,  the  Commission  has  for  all  practical  purposes 
imposed  upon  the  proponents  of  pay  cable  the  burden  of  proving  a  negative- 
that  its  development  will  not  harm  the  public  interest.  Rather  than  follow  the 
policy  set  out  in  FCC  v.  Sanders  Bros.  Radio  Station.  309  U.S.  470  (1940)  and 
the  numerous  subsequent  court  and  Commission  decisions  which  have  imposed 
strict  burdens  of  showing  public  harm  upon  parties  seeking  to  block  new  com- 
petition in  broadcasting,  the  Commission  has  cast  a  very  heavy  burden  upon 
the  would-be  competitors.  In  the  absence  of  evidence  of  any  significant  irreme- 
diable public  harm  that  could  arise  from  the  development  of  pay  cable  pro- 
gramming, we  submit  that  the  Commission's  restrictive  pay  cable  programming 
rules  which  represent  a  reversal  of  past  Commission  policies  designed  to  foster 
competition  in  broadcasting  are  unsupportable. 

The  Commission  has  offered  for  public  comment  various  alternatives  to  the 
existing  rules  restricting  pay  cable  programming.  We  refrain  from  commenting 
upon  these  alternatives  and  the  various  responses  to  them.  Of  course,  it  is  possi- 
ble to  devise  various  programming  rules  that  would  provide  more  or  less  oppor- 
tunity for  the  development  of  pay  cable,  but  the  whole  approach  seems  unwise  at 
this  time.  Neither  this  nor  any  other,  proveeding  has  produced  reliable  evidence 
that  any  restriction  upon  pay  cable  programming  are  necessary  to  protect  the 
public  intereste  at  the  present  time.  If  the  Commission  persists  with  its  policy 
of  restricting  programming  which  may  be  offered  on  pay  cable,  in  the  absence 
of  evidence  of  likely  public  harm  and  without  an  articulation  of  what  specific 
interest  goal  it  is  seeking  to  protect,  we  fear  that  the  Commission's  efforts  will 
only  lead  if  more  deeply  into  what  might  be  called  the  "dismal."12  The  Commis- 
sion will  be  forced  to  continue  to  devote  a  considerable  amount  of  its  resources 
to  devising  and  revising  restrictive  rules,  the  need  for  wihch  can  only  be  specu- 
lated about,  in  the  absence  of  any  empirical  evidence. 

The  Commission,  of  course,  need  not  follow  this  difficult  and  resource-consum- 
ing approach  to  meet  its  responsibilities  under  the  Communications  Act.  It  could, 


11  Hart  &  Sarks,   The  Leant  Process:  Basic  Problems  in  the,  lifalina  and  Application  of 
Laic.  «t  111   (1958). 

12  ff    Friendlv.    "The  Federal   Administrative   Agencies:  The  need  for  Better  Definition 
of  Standards",  75  Harv.  L.  Rev.  863,  8S0-S81  (1962). 
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and  should  simply  suspend  further  consideration  in  this  longstanding  rule  making 
and  rescind  the  eixsting  pay  cable  prohibitions  in  their  entirety  effective  January 
1,  1975,  or  some  other  date  in  the  near  future.  Such  action  would  be  wholly  con- 
sistent with  existing  policies  of  relying  to  the  maximum  extent  upon  competition 
to  achieve  the  objective  for  which  both  the  Communications  Act  and  the  antitrust 
laws  were  designed  :  to  promote  efficiency,  innovation  and  diversity  as  a  means  of 
serving  the  public  inteerst.  By  clearly  providing  a  reasonable  period  for  the 
growth  of  pay  cable,  the  Commission  would  be  providing  investors  with  an  in- 
centive to  provide  the  risk  capital  needed  for  the  growth  of  pay  cable.  Undoubt- 
edly, the  present  restriction  and  the  fear  of  unending  administrative  proceedings 
have  acred  as  a  significant  deterrent  to  investment  in  pay  cable. 

By  lifting  the  existing  pay  cable  prohibitions,  the  assertions  and  counter- 
assertions  of  the  parties  to  this  complex  proceeding  might  then  be  freely  tested 
in  the  marketplace.  After  a  period  of  time,  five  years  for  example,  the  Commis- 
sion would  be  in  a  position  to  obtain  hard,  empirical  information  upon  which 
it  could  base  any  future  actions  with  respect  to  pay  cable  that  might  be  shown 
to  be  necessary  or  highly  desirable.  If  as  may  be  true,  conventional  television 
already  provides  all  that  the  viewing  public  actually  desires,  then  the  economic 
impact  of  pay  cable,  if  any,  should  be  slight.  If,  however,  as  is  asserted  by  some, 
the  public  interest  might  be  seriously  affected  by  the  growth  of  pay  cable,  the 
Commission  would  have  at  hand  tangible  evidence  upon  which  it  could  base  any 
corrective  actions  required  in  the  public  interest. 

CONCLUSION 

The  Commission's  request  in  this  proceeding  for  public  comment  on  alternative 
restrictions  on  pay  cable  programming  shows  a  preoccupation  with  the  wrong 
question.  The  voluminous  amount  of  material  submitted  to  the  Commission  over 
the  years  in  this  proceeding  have  not  shown  the  necessity  for  the  type  of  anti- 
competitive restrictions  which  the  Commission  has  inquired  about.  We  do  not 
find  it  necesary  to  repeat  the  more  comprehensive  treatment  of  the  issues  which 
is  set  forth  in  our  Comments  of  November  1,  1972.  Nevertheless,  we  commend 
our  earlier  Comments  to  the  Commission  for  its  consideration. 

In  these  Reply  Comments,  we  have  tried  to  make  the  following  points  for  the 
Commission's  consideration.  First,  as  a  matter  of  law  and  policy,  the  Commis- 
sion should  not  endeavor  to  suppress  new  modes  of  electronic  communications 
such  as  pay  cable.  Where  a  practice,  such  as  pay  cablecasting,  does  not  on  irs 
face  threaten  a  valid  Commission  policy,  and  there  is  no  evidence  that  such  a 
practice  has  raised  such  a  threat,  the  Commission  should  not  impose  onerous 
restrictions  upon  the  new  medium  solely  on  the  fear  that  it  might  have  an  adverse 
financial  impact  on  established  firms  which  in  turn  might  adversely  affect  the 
public  interest.  Such  a  connection  to  the  public  interest  is  just  too  tenuous  to 
support  severe  restraints  upon  competitive  entry  which  has  the  potential  to 
serve  the  public  interest. 

Second,  the  Commission  should  avoid  becoming  entangled  in  an  endless  morass 
of  restrictive  regulation  of  pay  cable  programming,  because  the  large  expendi- 
ture of  Commission  resources  required  by  such  a  policy  cannot  be  justified  in 
view  of  the  absence  of  any  evidence  that  any  programming  restrictions  upon  pay 
cable  are  necessary  at  the  present  time  to  protect  the  public  interest. 

Third,  the  most  promising  avenue  of  Commission  action  would  be  to  seek 
empirical  data  by  conducting  a  marketplace  test  of  the  actual  potentials  of  pay 
cable.  This  could  be  accomplished  by  removing  in  their  entirety  the  existing, 
highly  restrictive  prohibitions  which  the  Commission  has  imposed  on  pay  cable 
programming.  By  so  acting,  the  Commission  would  provide  a  regulatory  climate 
which  would  provide  pay  cable  with  an  opportunity  to  actually  demonstrate 
whatever  potential  it  has  to  serve  the  public  interest. 

We  hope  that  these  Reply  Comments  will  assist  the  Commission  in  deciding  to 
terminate  this  already  overly-long  proceeding  and  thereby  promote  the  develop- 
ment of  an  efficient  and  diversified  national  communications  system. 

Senator  Abotjrezk.  Mr.  O'Leary  ? 

Mr.  O'Leary.  Mr.  Raker,  in  essence,  yon  are  saying  that  Congress 
should  address  itself  to  these  issues  and  not  the  FCC? 
Mr.  Baker.  Yes,  sir. 
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Mr.  O'Leart.  And  it  is  time  for  Congress  to  pass  some  legislation 
and  make  some  of  these  policy  decisions  ? 

Mr.  Baker.  Well,  yes.  Essentially,  we  have  had  the  FCC  operating  in 
what  amounts  to  a  legal  vacuum.  The  1934  Communications  Act  was 
passed  without,  any  thought  that  anything  like  cable  television — or 
even  television,  for  that  matter — would  exist. 

And  so  the  FCC  has  done  the  full  circuit,  of  first  saying  it  had  no 
authority;  then  imposing  a  short-term  moratorium  that  lasted  for 
years;  then  justifying  this  on  the  grounds  that  control  of  distant  sig- 
nals was  somehow  necessary  to  their  broadcast  jurisdiction;  then  fol- 
lowing this  up  in  Midwest  Video,  saying  if  you  want  to  use  television 
signals  in  any  way,  then  we  will  regulate  everything;  else  in  sig-ht. 

And  it  is,  unmistakably,  bootstrap  regulation.  And,  in  candor,  we 
have  disagreed,  as  you  well  know  from  briefs  and  speeches  and  state- 
ments, with  a  lot  of  what  they  have  done.  But  the  Congress  has,  to 
some  extent,  left  the  Commission  in  a  difficult  situation.  The  Con- 
gress, essentially,  has  had  these  responsibilities,  and  the  world  is  chang- 
ing, and  yet  the  Congress  has  given  the  FCC  no  clear  mandate. 

^Yo  think  that  the  Congress  ought  to  face  up  to  the  issues  and  give 
the  FCC  such  a  mandate.  The  issues  are  essentially  political,  and  they 
shouldirt  be  just  delegated  under  some  vague  public  interest  standard 
to  seven  commissioners,  however  worthy. 

Mr.  O'Leary.  In  the  latter  portion  of  your  statement,  you  make  some 
suggestions  as  to  what  any  legislation  dealing  with  these  issues  should 
incorporate. 

One  of  the  requirements  you  mention  is  that  cable  be  provided  a  com- 
petitive opportunity.  The  second  one  is  that  cable  is  a  capital-intensive 
industry  and  that  Congress  should  not  make  extraordinary  demands 
of  it. 

Are  you  referring  there  to  the  idea  that  a  cable  operator  not  be  re- 
quired to  provide  36  channels  or  two-way  capability,  and  such  things 
as  that  ? 

Mr.  Baker.  There  is  a  great  tendency,  you  know,  when  people  are 
talking  about  legislative  and  regulatory  proposals,  to  say.  ''Oh.  it 
would  be  nice  to  have  this,  and  it  would  be  nice  to  have  that,"  without 
reckoning  very  precisely  what  the  exact  cost  is.  And  I  don't  know 
the  numbers,  but  if  you  said  two-way  capability  increases  the  cost 
100  percent,  then  a  fair  question  for  the  Congress  to  ask  itself  and  to 
try  to  answer  through  the  mailbag  or  whatever  way  is.  does  this 
•cable  subscriber  who  now  pays  $5  a  month  want  to  pay  $10  for  two- 
way  capability? 

The  answer  may  be  yes:  the  answer  may  be  no.  I  don't  know  the 
answer.  But  the  Congress  clearly  ought  to  think  about  that  cost  before 
it  put-;  in  those  kinds  of  requirements. 

And  my  plea  was,  primarily,  that  Congress  should  think  in  terms 
of  what  the  public  wants  and  is  willing  to  pay  for.  There  may  be 
some  additional  things  that  the  Congress  thinks  are  necessary  for 
some  overriding  reason  of  national  policy — I  could  suggest  some  theo- 
retical ones — and  is  going  to  impose,  but  I  think  we  ought  to  be  careful 
about  that. 

Mr.  Grossman".  I  think  that  one  distinction  that  might  be  kept 
in  mind  with  respect  to  requiring  cable  to  provide  certain  services  is, 
that  the  timing  of  the  imposition  of  such  obligations  may  be  critical. 
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Assume  that  a  given  service  is  thought  to  be  desirable,  but  it  is 
recognized  that  it  is  expensive.  I  think  you  might  say  that  a  different 
policy  judgment  should  be  reached  as  to  whether  it  was  desirable  to 
impose,  ab  initio  upon  the  cable  operator,  the  duty  to  provide  that 
service,  as  distinguished,  for  example,  from  saying  he  shall  be  required 
to  provide  that  service  at  such  time  in  the  future  as  he  reaches  a 
certain  degree  of  penetration,  and  he  becomes  profitable. 

If  you  put  the  burden  on  him  from  the  very  beginning,  it  may 
prevent  the  operator  from  getting  the  services  off  the  ground. 

Mr.  Ciiumbris.  Mr.  O'Leary,  would  you  yield  just  a  moment  ? 

Mr.  O'Leary.  Certainly. 

Mr.  Ciiumbris.  You  made  a  statement  that  Congress  has  not  acted 
in  this  area.  Do  you  have  within  your  own  knowledge  what  bills  may 
have  been  introduced  over  the  years  in  this  very  area.  Whether  Con- 
gress acted  or  did  not  act,  that  is  Congress'  province. 

Do  you  know  of  your  own  knowledge  that  bills  have  or  have  not 
been  submitted  to  Congress  on  the  pay-cable  issue?  This  is  now  about 
an  8-  or  9-vear-old  issue  that  has  been  facing  us. 

Mr.  Baker.  I  am  sure  I  can  answer  the  question  yes,  and  not  get 
caught  out,  but  I  will  try  to  get  you  an  answer  to  that,  rather  than 
shoot  at  random. 

Mr.  Chumbris.  "Well,  we  should  also  check  with  the  Commerce  Com- 
mittee on  whatever  bills  may  have  been  introduced  on  this  and  have  it 
placed  in  the  record. 

Mr.  Baker.  I  wasn't  really  trying  to  comment  in  the  statement  I 
made,  Mr.  Chumbris,  on  the  merit  or  not  of  particular  legislation. 

All  I  was  saying  was  simply  that  the  FCC  was  operating  in  a  legal 
vacuum,  based  on  a  combination  of  their  general  responsibility  for 
radio  frequency  licensing  and  some  rather  general  language  in  the 
preamble  of  the  Communications  Act. 

Mr.  Chumbris.  Thank  you. 

Mr.  O'Leary.  In  your  statement,  you  say  that  a  third  and  major  con- 
sideration is  that  any  legislation  proposed  should  be  whole  unto  itself 
and  should  specify  clearly  who  is  to  do  what  as  well  as  who  can  do 
what. 

Would  you  elaborate  on  that  a  little  bit  ? 

Mr.  Baker.  Well,  what  we  had  in  mind  there — it  is  a  little  ellipti- 
cal— was,  first  of  all,  who  is  to  do  what,  refers  to  legal  duties  on  the 
Commission  particularly.  You  shall  grant  these  kinds  of  applications, 
you  shall  process,  and  so  forth,  defined  legal  duties. 

And  the  other  part  of  the  statement  was  really  addressed  to  the 
entrepreneurs,  sajung,  "So  long  as  you  meet  these  qualifications,  you 
can  do  it."  It  is  another  way  of  talking  about  the  two  things  that  really 
trouble  us. 

One  is  the  vagueness  and  the  shifting  nature  of  the  Commission's  re- 
sponsibilities and  its  focus ;  and  secondly,  the  concern  that  the  people 
who  are  asked  to  put  the  public's  hard  money  on  the  line,  really  don't 
know  what  the  rules  are  going  to  be.  And  that  is  about  all  I  had  in 
mind. 

We  think  that  essentially,  you  ought  to  look  at  this — I  don't  care 
whether  the  legislation  take  the  form  of  a  new  title  for  the  Communi- 
cations Act,  or  a  new  bill — but  you  ought  to  look  at  it  as  a  whole.  The 
Congress  should  start  off  quite  precisely  by  defining  what  the  public 
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goals  are  for  cable  regulation  and  say  quite  precisely  what  regulatory 
authority  will  flow  from  those  goals,  and  to  the  extent  it  can,  given 
the  history  of  excessive  regulation,  be  as  precise  as  possible  about  what 
needs  to  be  regulated. 

Mr.  O'Leart.  During  the  hearings  last  week,  the  question  was  put 
to  the  networks,  that  were  we  not  really  involved  in  a  dispute  where 
the  pay-cable  operator  needed  access  to  some  programing  with  mass 
appeal  which  would  induce  subscribers  to  sign  up;  that  the  obvious 
programing  with  that  mass  appeal  is  either  feature  films  or  sports; 
and  that,  if  we  ignore  sports  for  a  moment,  because  that  is  a  category 
which  raises  all  sorts  of  questions  unto  itself,  you  know 

Mr.  Baker.  Just  as  long  as  we  get  the  Bedskins'  home  games. 

Mr.  O'Leary  [continuing].  Isn't  this  dispute  over  access  to  feature 
films  really  a  dispute  about  whether  or  not  pay-cable  is  given  an 
opportunity  to  grow  or  get  off  the  ground  at  all  ? 

Would  you  agree  with  that  characterization  ? 

Mr.  Baker.  I  think  that  what  cable  needs  in  order  to  have  an 
opportunity  to  grow,  is  an  ability  to  offer  that  which  is  not  available 
over  the  air. 

This  can  really  be  viewed  in  two  different  ways.  One  is  the  charac- 
teristic situation  in  rural  areas — what  cable  is  offering  that  is  not 
available  over  the  air  is  a  very  good  signal,  so  you  can  really  see  that 
ball  game  on  Sunday  afternoon. 

The  second  thing  the  cable — and  that  may  provide  the  bulk  of  the 
growth  of  cable — the  second  thing  that  it  needs,  or  is  an  alternative 
way,  of  providing,  essentially,  is  programing  that  isn't  available  over 
the  air.  That  is  essentially  its  appeal  in  large,  metropolitan  areas, 
where  the  television  signals  are  rather  good.  This  has  been  what  the  im- 
ported signal  controversy  has  been  about,  namely,  the  fact  that  the 
cable  subscriber  can  be  offered — in  Arlington  or  wherever — more  choice 
than  he  can  get  over  the  air,  and  he  may  think  it  is  worth  $5  or  what- 
ever it  is. 

Therefore,  when  you  come  to  programing,  my  guess  is — and  I  may 
be  wrong — that  pay-cable's  appeal  is  not  going  to  come  so  much  from 
offering  a  feature  film  that  is  a  huge  blockbuster,  that  is  clearly  going 
to  be  available  over  network  television,  but.  in  fact,  from  offering  a 
feature  film,  which  may  be  equally  covered  by  the  rules,  but  which  has 
much  more  tailored  taste. 

And  indeed,  if  you  look  at  the  history  of  the  film  industry — televi- 
sion came  in  the  early  1950's — what  you  see.  as  I  remember  films  in 
the  1940's,  is  that  a  lot  of  the  movies  were  the  network  kind  of  big 
blockbuster. 

What  we  have  now.  essentially,  though  in  an  awful  lot  of  filmmak- 
ing, is  films  that  are  shown  in  much  smaller  theaters,  made  with  much 
lower  budgets — sometimes,  very  successfully,  but  much  lower  budg- 
ets— and  aimed  at  much  more  tailored  audiences. 

Now,  it  is  the  exclusion  of  those  films,  which  may  be  more  worrying 
than  the  exclusion  of  the  absolute  blockbuster.  Yet,  I  can't  see  how 
yon  can  write  rules  easily,  that  distinguish  between  the  two. 

Mr.  O'Leary.  You  indicate  in  your  statement  that  any  legislation 
should  endeavor  to  deal  with  existing,  as  well  as  future,  competitive 
and  regulatory  difficulties. 
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Let  ns  assume  for  the  moment  that  Congress  is  persuaded  that  a 
policy  should  be  adopted  which  prohibits  any  restrictions  on  feature 
films  or  series  programing — perhaps  this  is  an  unfair  question.  But 
then,  what  do  we  do  about  sports  ? 

Do  you  attempt  to  legislate  now,  because  someday  pay-cable  may  be 
able  to  show  the  NBA  playoffs,  and  the  viewer  will  no  longer  see  the 
Super  Bowl  on  free  TV  ? 

Mr.  Baker.  I  think  that,  generally,  it  is  much  more  desirable  to 
legislate  on  the  basis  of  fact,  not  future  fears.  And  we  have  had  this 
constant  back  and  forth  in  the  sports  area,  between  what  some  people 
said  might  happen  and  what  others,  in  some  instances,  said  would 
not  happen. 

Now,  I  am  not  sure  that  the  sports  answer  is  going  to  be  too  dif- 
ferent from  the  whole  television  blackout  kind  of  situation. 

I  mean,  you  well  recall  that  when  the  Congress  was  presented  with 
that  legislation,  we  were  told  that  there  would  be  empty  stadiums,  no 
one  would  buy  season  tickets,  you  name  it — the  world  was  going  to 
come  to  an  end  and  we  were  going  to  close  out. 

And  what,  in  fact,  happened  to  the  blackout  legislation  was  that, 
by  and  large,  people  kept  on  going  to  the  stadium,  because  they  liked 
it  the  way  it  was.  And,  of  course,  if  it  were  a  driving  snowstorm  and 
a  sold-out  game,  a  lot  of  them  would  stay  home  with  something  to 
warm  them  up  and  not  go.  but  that  just  reflected  a  consumer  choice. 

Now,  when  you  start  talking  about  Super  Bowls,  and  you  start 
talking  about  the  revenues — the  advertising  revenues  and  so  forth — 
that  are  generated  from  that  single  transaction,  it  seems  to  me  it  is 
going  to  be  a  long  time  before  cable  is  going  to  have  anything  like 
a  base  that  is  going  to  be  able  to  "siphon"  that  kind  of  event  off  the 
air. 

If  that  day  arises,  it  means  that  an  awful  lot  of  people  are  watch- 
ing cable,  an  awful  lot  of  people  are  paying  for  their  razor  blades 
in  a  different  way,  at  a  different  price.  They  are  paying  a  different 
mix. 

And  it  may  well  be  that  if  that  realty  were  to  happen,  that  this 
important  national  public  event  was  going  to  be  taken  off  over-the-air 
TV,  then  Congress  might  want  to  enact  a  rather  tailored  rule  which 
is,  after  all,  what  you  did  with  the  sports  blackout  question— you 
know,  a  very  precise  rule. 

But  that  day  is  not  going  to  be  with  this  Congress  or  the  next  Con- 
gress. It  is  going  to  be  well  down  the  line.  And  if  you  really  put  it 
to  me,  Mr.  O'Leary,  my  guess  is  that  it  will  never  arise.  But  that  isn't 
essential  to  my  answer.  My  answer  is,  see  what  happens. 

Mr.  O'Leary.  Right.  Legislate  now  on  the  basis  of  what  exists  now 
and  not  on  the  basis  of  some  fear  which  may  or  may  not  come  to  pass. 

Mr.  Baker.  Right. 

Mr.  O'Leary.  Last  week,  the  networks  also  made  the  point  that  ap- 
proximately half  of  the  Nation's  homes  would  never  be  wired.  Once 
again,  we  got  into  siphoning,  the  idea  that  as  people  watched  more 
pay-cable,  advertising  time  would  be  worth  less  on  conventional,  over- 
the-air,  broadcast  TV;  revenues  would  decrease,  the  quality  of  pro- 
grams such  as  "Maude"  and  "Rhoda"  would  go  down,  because  they 
would  have  less  money  to  spend  on  such  programs;  and  thus,  the 
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rural  viewer  would  be  deprived  of  seeing  "Maude'*  and  "Ehoda"  the 
way  they  are  now. 

Mr.  Baker.  The  rural  viewer  may  have  the  greatest  complaint  about 
"Maude,"  I  am  not  sure. 

Mr.  O'Leart.  Once  again,  with  respect  to  legislation,  what  do  you 
do  about  the  rural  viewer?  I  mean,  does  the  Government  guarantee 
that  lie  will  get  the  level  of  service  which  he  presently  gets  or  some 
minimum  level  of  service? 

Mr.  Baker.  Perhaps  I  should  disqualify  myself  from  answering 
that  question,  because  I  think  I  have  just  become  a  rural  viewer.  I 
bought  a  house  outside  the  cable  television  district  in  a  rural  commu- 
nity in  upstate  Xew  York.  But  let  me  try  to  answer  it  anyway.  The 
whole  system  of  cable  regulation,  as  I  said  in  my  statement,  really 
does  not  do  anything  or  have  anything  to  do  with  the  rural  viewer. 

There  is,  essentially,  unregulated  cable  development  in  those  areas, 
and  the  one  television  station  in  that  part  of  the  area  is  competing 
against  the  cable  system  that  brings  in  signals  from  hither  and  yon, 
and  it  can  do  whatever  it  wants. 

And  the  rural  viewer,  I  therefore  feel,  is  an  interesting  element  in 
a  political  discussion,  but  is  the  wrong  thing  to  focus  on.  The  rural 
viewer  really  depends  on  what  is  available  over  the  air.  He  may  de- 
pend on  getting  it  through  a  translator  and  so  forth. 

What  is  at  issue  in  these  cable  rules  is  the  urban  viewer  and,  in- 
deed, whether  the  urban  cable  viewer  is  going  to  have  as  much  choice 
as  the  rural  cable  viewer  has  in  areas  where  cable  can  import  as  many 
signals  as  they  want.  That  is  taking  the  rules  on  their  surface  level. 
What  I  think  I  heard  you  saying  is — well,  the  networks'  position  is 
a  little  different  than  that.  Tt  isn't  a  question  of  direct  regulation. 
It  is  a  question  of  protecting  their  economic  position. 

"What  the  networks  seem  to  be  saying  is  that  if  we  do  not  have  a 
somewhat  monopolized  situation  in  the  big  markets  where  the  action 
is,  we  will  not  generate  the  excess  revenue,  the  monopoly  profits,  or 
however  you  want  to  characterize  them,  to  provide  diverse  television 
service  to  the  rural  viewer. 

I  would  have  to  say  that  every  scheme  of  deregulation  that  we  have 
worked  on  in  the  administration — I  do  not  care  whether  you  are  talk- 
ing about  air.  truck,  or  whatever — you  always  come  back  to  the  rural 
viewer,  or  the  rural  air  traveler,  and  so  forth. 

And  the  thing  that,  to  me,  is  most  compelling  is,  that  when  you  ask 
the  farmer — the  trucking  regulation  shows  this  better  than  anywhere 
cU — '"Do  you  want  regulated  trucks?"  and  the  answer  is  "No,  we 
want  our  bulk  agricultural  commodities  handled  on  an  unregulated 
basis,"  yet  the  argument  that  is  still  raised  for  regulation  is,  we  have 
got  to  protect  the  people  out  in  the  country.  I  think  this  is  just  wrong. 
The  argument  is  factually  wrong.  I  am  not  going  to  argue  about 
whether  we  protect  them  or  not. 

Mr.  Chumbris.  Well.  Mr.  Baker,  you  mentioned  "Let's  talk  about 
urban  rather  than  rural,"  but  I  think  that  the  testimony  we  have  had 
thus  far  is  that  Harlem,  for  example,  and  Watts,  and  places  like  that, 
are  not  wired  up  for  pay-cable.  Therefore,  they  are  the  ones  who  will 
be  disadvantaged.  And  I  think  that  there  is  much  in  the  record,  in 
the  FCC  hearings,  as  well  as  our  hearings,  which  show  that  they  are 
the  ones  who  would  be  disadvantaged. 
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I  think  the  concentration  was  more  on  them  than  it  was  on  the  lack 
of  the  rural  people  being  protected. 

Mr.  Baker.  Let  me  try  and  be  directly  responsive  to  that  point, 
Mr.  Chumbris.  This  is  something  that  we  have  been  concerned  about. 
While  we  can  sit  here  and  say  that  television — over-the-air  tele- 
vision— is  not  free  in  the  sense  that,  like  everything  pise,  it  has  to  be 
paid  for,  it  is  still  paid  for  in  a  rather  indirect  way.  It  still  is  free  to 
t  he  person  who  turns  the  set  on.  And  we  have  been  concerned  about 
the  problem  of  poor  people  and  in  areas  that  were  not  wired  up. 

What  we  have  constantly  said  is  that  the  Commission — if  the  Com- 
mission does  not  do  it.  I  am  perfectly  delighted  to  have  the  Congress 
do  it — should  say,  "OK,  We  decide  that  a  certain  minimum  level  of 
service — say,  three  or  four  stations — is  the  minimum  acceptable  service 
available  to  people  who  can't  afford  to  have  cable." 

And  then,  say  to  the  Commission,  "OK.  If  this  type  of  cable  opera- 
tion— whatever  it  is,  imported  signals,  pay,  or  whatever — actually 
threatens  the  existence  of  that  minimum  level  of  service,  then,  yes, 
the  Commission  should  be  able  to  put  restraints  on  the  cable  opera- 
tion— to  the  extent  necessary  to  protect  that  minimum  level  of  service." 
But  it  is  fairly  clear — you  pick  the  very  largest  markets,  Xew  York 
and  Los  Angeles — that  if  a  market  a  fraction  of  that  size  in  Indian- 
apolis can  sustain  three  channels,  that  you  could  have  a  considerable 
reduction  in  the  over-the-air  viewing  by  the  people  in  Beverly  Hills 
and  Westchester  or  wherever,  and  not  threaten  that  minimum  level  of 
service. 

And  our  view  is  very  strong :  You  have  got  to  be  quite  precise  as  to 
why  you  are  imposing  these  regulatory  constraints.  And  it  is  quite 
clear  to  us  that  the  Commission  has  not  been. 

I  hope  that  is  responsive  to  your  question,  because  it  is  an  excellent 
question. 

Mr.  O'Leart.  No  further  questions. 
Senator  Abourezk.  Mr.  Chumbris? 

Mr.  Chumbris.  Thank  you,  Mr.  Chairman.  Mr.  Baker,  we,  sitting 
up  here,  many  times  hear  one  agency  become  a  little  bit  critical  of  the 
way  the  other  agency  regulates  under  existing  law.  And  I  cannot  help 
but  recite  how  many  times  I  have  heard  the  chairman  or  majority 
counsel  take  the  Antitrust  Division  or  the  FTC  apart  because  they 
permitted  a  merger  between  two  very  large  corporations  and  then 
blocked  another  merger  of  much  smaller  corporations  in  a  regional 
area,  rather  than  in  a  national  area. 

But  in  those  instances,  we  realize  that  when  Justice  made  its  deci- 
sion, or  the  FTC  made  its  decision,  it  was  the  responsible  agency  to 
make  that  decision  under  the  law.  And  in  this  instance,  you  have  the 
FCC  making  its  decisions,  and  if  Congress  feels  that  the  FCC  is  not 
making  its  decisions  appropriately  under  the  law.  then  it  is  Congress' 
responsibility  to  act  through  its  appropriate  oversight  committee. 

So,  I  notice  throughout  your  statement,  you  made  references  as  to 
how  and  why  the  FCC  came  to  the  decision  that  they  made.  Now,  if 
the  decisions  of  the  FCC  were  so  far  off',  either  in  fact  or  in  law,  then 
it  is  up  to  the  court  of  appeals,  or  the  Supreme  Court,  to  say  you  went 
too  far  in  your  ruling  on  that  matter. 

Mr.  Baker.  Can  I  try  to  respond  to  that.  I  mentioned  in  the  state- 
ment that  we  had  essentially  three,  somewhat  different,  roles.  One  is 
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as  an  advocate  before  the  Commission  for  competitive  policy,  which 
is  a  perfectly  appropriate  tiling.  By  and  large,  everything  that  we 
have  said  here  today,  we  have  said  to  the  Commission.  We  are  not 
talking  behind  their  back. 

Mr.  Chumbris.  Yes,  we  have  copies  of  your  statement. 

Mr.  Baker.  Yes,  right,  exactly.  Secondly,  the  Department  of  Jus- 
tice represents  the  United  States  as  a  statutory  respondent  in  appeals 
from  FCC  cases. 

Now,  our  role  there  is  quite  different.  Our  role  there  is  primarily 
concerned  with  whether  they  have  handled  things  in  a  procedurally 
correct  way  in  matters  that  are  subject  to  their  discretion.  We  normally 
go  along  with  their  reasoning,  though  we  do  not  necessarily  agree  with 
how  they  have  called  the  close  shots. 

Now,  our  third  role  is,  we  are  part  of  an  administration  which  is 
responsible  for,  among  other  things,  enforcing  the  law  and  making 
recommendations  to  the  Congress  for  new  legislation.  And  I  do  not 
see  anything  particularly  inappropriate  in  either  our  first  role,  as 
advocate  before  the  Commission,  or  in  our  third  role,  as  a  member 
of  the  administration,  discussing  in  public,  views  on  questions  of 
policy. 

Nor  do  I  see  any  particular  problem  with  others.  I  mean  the  FCC 
may  think  we  enforce  the  antitrust  laws  in  a  simply  terrible  way. 
You  ought  to  have  the  benefit  of  that  view. 

Mr.  Chumbris.  I  am  not  saying  you  did  anything  inappropriate. 
But  what  I  was  saying  was,  there  were  times  there  when  you  were 
trying  to  act  as  a  judge,  under  a  certain  set  of  facts  on  the  decision 
that  the  FCC  made,  when  the  law  gives  the  FCC  the  right  to  be  the 
judge  in  that  instance.  That  is  all  I  am  saying. 

That  is  why  I  brought  the  example  up  of  when  you  people  were 
brought  before  us.  And  there  were  a  number  of  cases,  there  was  a 
case  down  in  Puerto  Rico  where  the  Justice  Department  did  not  act, 
some  of  the  subcommittee  felt  that  Justice  should  have. 

I  mentioned  the  merger  case  that  I  just  referred  to.  We  did  the  same 
thing  with  the  FTC  in  some  of  the  proceedings  it  had.  But  in  each 
instance,  I  defended  the  Agency.  T  so  stated  when  my  colleague — 
not  Mr.  O'Leary,  but  the  then  chief  counsel  for  the  majority — raised 
those  questions.  I  answered  that  the  Justice  Department  is  the  one  who 
must  make  that  decision  under  the  facts  of  that  particular  case. 

There  may  have  been  a  good  reason  why  Justice  decided  not  to 
attempt  to  break  up  that  merger  in  that  beer  case,  which  was  among 
the  largest  beer  companies  in  the  country.  Whereas,  they  did  block 
a  beer  merger  case  of  two  smaller  beer  producers  in  the  western  part 
of  Pennsylvania,  which  to  counsel,  he  thought  was  inconsistent. 

But  I  clefended  the  Justice  Department  on  the  basis  that  the  De- 
partment is  the  one  the  law  gives  the  right  and  the  authority  to  make 
that  decision.  That  is  all  T  am  saying  here.  And  the  FCC  has  that 
authority.  You  question  its  judgment,  but  it  is  the  FCC's  authority  to 
make  that  decision. 

Mr.  Baker.  I  obviously  appreciate  your  defense,  but  I  think  what 
we  are  talking  about  here  today  is  a  broader  issue,  which  is  the  one 
for  the  Congress,  not  whether  the  shot  was  called  exactly  right  in  a 
particular  case,  be  it  an  antitrust  case  or  an  FCC  proceeding. 
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But  the  question  really  goes  more  to  the  process  and  our  view  is, 
given  the  record  of  the  process,  that  you,  the  Congress,  ought  to  re- 
think how  those  decisions  are  made,  what  kind  of  authority  is  given, 
and  carry  it  from  there. 

Now,  if  the  same  thing  were  true,  if  we  were  talking  about  the 
Antitrust  Division  or  the  FTC,  and  you  thought  we  were  consistently 
wrong  in  how  we  made  decisions  on  local  mergers  or  big  price-fixing 
cases,  or  whatever,  I  dare  say  you  want  to  change  the  rules,  give  some- 
one else  the  authority,  or  give  us  a  much  more  specific  mandate. 

Air.  Chumbris.  Go  right  ahead. 

Mr.  Grossman.  Mr.  Chumbris,  may  I  address  one  of  the  points 
you  raised,  namely,  that  if  the  FCC  is  wrong,  a  court  of  appeals  or 
the  Supreme  Court  will  tell  them  that  they  are  wrong.  I  think  that 
highlights  what  Mr.  Baker  pointed  out  earlier,  namely,  the  difference 
between  a  question  of  law,  error  of  law,  or  a  question  of  whether  the 
policy  is  sound  policy,  in  any  one  particular  person's  view. 

The  court  of  appeals  may  feel  constrained,  under  the  present  situa- 
tion where  Congress  has  not  specifically  legislated  on  pay-cable,  to 
defer  to  the  FCC's  judgment,  irrespective  of  the  court's  views  as  to 
the  wisdom  of  the  decision. 

Administrative  agencies  are  generally  considered  to  have  a  certain 
amount  of  discretion 

Mr.  Chumbris.  The  Texaco  case  in  the  Supreme  Court  said  so. 

Mr.  Grossman.  Of  course,  in  our  appearances  before  the  Agency, 
we  have  attempted  to  influence  the  manner  in  which  they  exercise 
their  discretion. 

But  Congress  is  the  final  arbiter,  under  our  system.  If  they  are 
dissatisfied  with  the  type  of  value  judgments  made  by  an  agency, 
then  they  are  free,  and  it  is  their  responsibility,  to  enact  legislation 
which  gives  the  agency  new  guidance,  and  limits  its  exercising 
discretion. 

Mr.  Chumbris.  Well,  I  was  making  a  specific  reference  to  your 
rebuttal  in  that  case.  For  example,  it  states: 

We  conclude,  one,  that  there  was  insufficient  evidence  to  support  a  finding 
that  program  restrictions  on  pay-cable  were  in  the  public  interest  as  defined 
under  the  Communications  Act  of  1934.  Two,  the  imposition  of  onerous  pro- 
graming; restrictions  upon  pay-cable  would  preclude  it  from  developing  into  a 
medium  capable  of  increasing  the  diversity  of  the  Nation's  communications 
system. 

And  I  say  that  is  what  the  FCC  based  its  decision  on.  You  may 
think  that  it  was  insufficient,  you  see,  and  in  your  role  as  an  attorney, 
you  are  required  to  act.  That  is  all  right  for  you  to  make  that  allega- 
tion, but  my  point  is  that  it  is  the  FCC  that' makes  the  decisions, 
whether  there  was  insufficient  evidence  or  not.  That  is  the  onlv  point 
I  am  trying  to  make.  I  do  not  want  to  belabor  it  any  longer  because 
we  have  an  executive  session  at  3  o'clock  and  we  do  not  want  to  run 
the  hearing  too  long. 

Thauk  you  verv  much.  Mr.  Chairman. 

Mr.  Baker,  I  did  not  want  to  cut  you  off,  if  you  wanted  to  make 
further  comment  on  it. 

Mr.  Baker.  No.  I  appreciate  the  chance  to  come  here  and  the  ex- 
cellent questions  you  have  all  raised. 
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Mr.  Hellermax.  Mr.  Baker,  as  we  know,  limited  spectrum  serves 
as  a  basis  for  the  FCC  regulation  of  commercial  television.  What,  in 
your  opinion,  justifies  FCC  regulation  of  pay-cable  programing? 

Mr.  Baker.  Are  3*011  asking  me  a  policy  question  or  a  legal  question  ? 

Mr.  Hellermax.  A  policy  question. 

Mr.  Baker.  To  follow  along  from  what  I  said  earlier  in  response  to 
a  point  by  Mr.  Chumbris — if  you  make  a  public  judgment  that  we  need 
to  have  a  certain  level  of  minimum  over-the-air  broadcasting  service 
available,  then,  in  order  to  protect  that  service,  you  may  have  to 
regulate  that  which  threatens  it.  That  would  be  a  basis  for  regulating 
pay-cable. 

The  other  possible  justification  for  regulating  pay-cable,  indeed, 
cable  generally,  would  be  the  monopoly  rationale  that  I  raised,  the 
sort  of  classic  utility  commission  kind  of  interest.  Otherwise,  and  per- 
haps third,  to  make  sure  that  if  you  were  to  have  pay-cable  or  channels 
available  for  lease,  that  they  were  available  on  reasonable  and  non- 
discriminatory terms,  and  so  forth  and  so  on. 

And  I  can  think  of  various  reasons,  all  of  which  are  sort  of  around 
the  edge  of  the  matter.  But  I  do  not  see  any  strong  public  policy  basis 
for  the  type  of  complex — I  cannot  think  of  a  charitable  word — game- 
playing,  that  we  have  got  in  the  present  cable  rules. 

Mr.  Hellermax.  Should  the  FCC  be  the  one  who  decides  that  Don 
Baker  or  Barry  Grossman  gets  a  permit  to  build  and  operate  a  cable 
system  in  Des  Moines?  In  other  words,  what  I  am  trying  to  find  is 
what  areas  of  the  cable  industry,  if  any,  should  the  FCC  be  involved 
in? 

Air.  Baker.  Technical  standards  could  be  one.  Barry  is  going  to  tell 
you  whether  he  is  going  to  go  to  Des  Moines  or  not. 

Mr.  Grossmax.  I  think  that  it  would  be  our  view  that  the  actual 
selection  of  the  person  to  whom,  or  company  to  whom,  a  franchise 
would  be  granted,  should  not  be  given  to  the  Federal  regulatory 
agency  because  Ave  think  that  its  role  should  be  limited  to  those  types 
of  regulations  which  are  necessary  to  foster  a  national  or  interstate 
communications  network. 

There  is  plenty  for  the  FCC  to  do  without  having  to  get  into  the 
business  of  selecting  which  local  group  will  better  serve  the  com- 
munity. T  think  that  is  something  that  could  just  as  easily  be  done  at 
the  local  level. 

Air.  Baker.  Let  me  generalize  a  little  bit.  I  think  we  are  constantly 
led  astray  because  of  the  parallels  in  relationship  to  broadcasting.  I 
mean,  essentially  what  we  have  done  with  the  radio  spectrum  is,  we 
have  nationalized  it,  we  have  made  it  a  national  resource.  And  the  na- 
tional Government  sits  here  handing  out  licenses  to  use  discrete 
elements  in  a  variety  of  different  ways. 

In  most  other  regulated  businesses  in  this  country,  however,  local 
utility  service,  and  so  forth,  we  do  not  have  this  kind  of  pervasive 
national  regulation.  And  I  think  basically  we  would  say  what  Mr. 
Grossman  just  has.  that  the  decision  of  who  is  going  to  be  the  broad- 
cast licensee  in  Des  Moines  or  Ithaca,  is  really  a  question  for  the  local 
government. 

There  may  be,  I  mean.  Ave  may — to  the  extent  that  you  have 
minimum  requirements,  and  going  back  to  one  of  Mr.  O'Leary's  earlier 
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questions— want  to  insist  on  certain  things.  Yes,  Ave  may  want  to  insist 
that,  for  instance,  everyone  have  20  channels,  or  what,  you  name  the 

national  goal. 

Then  you  will  probably  set  the  FCC  up,  or  some  counterpart,  as 
essentially  a  compliance  checker.  You  cannot  get  a  certificate  of  com- 
pliance to  run  a  cable  system  unless  you  meet  those  specifications.  But 
the  compliance  applicant  would  be  the  person  who  was  selected  by  the 
local  city  council. 

Mr.  Hellermax.  Today,  with  Mr.  Grossman  saving  the  FCC  should 
not  be  involved  in  determining  who  gets  the  cable  license,  and  you  are 
saying,  today  the  FCC  should  not' be  involved  in  regulating  pro- 
graming on  cable 

Mr.  Baker.  Except  to  that  minimum  extent  that  is  necessary  to 
secure  precisely  stated  public  values. 

Mr.  Hellermax.  OK.  What  should  the  FCC  regulate? 

Mr.  Baker.  Over-the-air  broadcasting. 

Mr.  Hellermax.  With  respect  to  pay-cable 

Mr.  Baker.  Maybe  I  am  being  contentious,  but  it  seems  to  me  that  we 
normally  do  not  go  around  and  say,  "Hey,  we  have  got  this  agency 
out  here,  what  can  we  give  it  to  do?"  T  mean,  we  normally  say.  "Why 
do  we  have  to  have  Government  involved,  and  how  and  for  what 
end?" 

And  what  I  have  been  trying  to  respond  to  you  with,  is  why  you 
might  want  Government  involved  in  some  cases  and  why  you  might 
not  want  it  in  other  areas.  It  seems  to  me  it  is  an  easy  enough  matter, 
once  you  have  answered  those  questions — questions  which  are  in- 
herently very,  very  difficult,  so,  you  know,  I  am  not  making  this  a 
game — to  say  OK,  we  will  give  the  FCC  authority.  In  other  words,  we 
will  not  give  them  this  authority,  but  we  will  give  them  that.  You 
know,  if  you  want  to  pursue  my  point  to  the  verge  of  heresay.  you- 
might  say  one  of  the  things  you  should  ask  yourself  is  whether  the 
FCC  should  be  given  the  job  at  all. 

Congress  has  deliberately  chosen,  for  instance,  in  the  banking  area,, 
to  have  a  number  of  different  regulatory  agencies  each  serving  some- 
what different  regulated  constituencies.  And  a  respectable  argument 
can  be  made,  given  the  history  in  this  area,  that  maybe  you  would  be 
better  off  with  someone — a  cable  agency,  for  instance — regulating. 

I  want  to  make  clear  that  is  not  either  a  department  or  administra- 
tion I  just  throw  that  out  as  a  question  in  terms  of  your  question,  what 
do  we  give  the  FCC  to  do  ? 

Mr.  Hellermax.  I  am  still  not  sure  what  you  would  have  the  FCC 
regulate. 

Mr.  Baker.  What  would  I  have  the  FCC  regulate — OK.  Let  me 
see  if  we  can  tick  off  some  of  the  things  that  one  would  want  on  the 
list.  One  is,  to  the  extent  that  you  have  established  national  standards, 
you  would  want  them  to  certify  compliance.  To  the  extent  that  you 
have  to  protect  some  aspect  of  over-the-air  broadcasting  for  some 
specific  purposes,  there  are  appropriate  roles  for  that. 

To  the  extent  that  you  see  competitive  problems  involved,  in  for  in- 
stance, cross-ownership  between  broadcast  licensees  and  cable  systems 
in  the  same  local  area,  I  would  have  no  objection,  indeed  I  think  it 
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would  be  a  good  idea  if  the  FCC  had  the  authority  to  condition  the 
broadcast  licenses  on  not  owning  competing  cable  systems  in  the  area. 

I  mean,  you  take  cable  policy  into  consideration  in  carding  out 
certain  other  communications  issues.  The  FCC  would  probably  end 
up  with  various  responsibilities  for  regulating  most  of  the  network 
aspects  of  cable  because  it  would  use  common  carrier  or  interstate 
facilities — I  do  not  care  whether  you  are  talking  about  satellites  or 
microwaves,  or  whatever. 

So,  it  has  a  number  of  roles.  It  is  a  difficult  and  sort  of  sweeping 
question  that  you  ask.  I  do  not  feel  fully  satisfactory  on  the  spur  of 
the  moment  to  come  back  with  the  whole  list. 

Mr.  Grossman,  whose  section  deals  with  cable  on  a  day-to-day  basis, 
may  well  have  something  that  he  would  add.  And  I  would  be  de- 
lighted to  have  him  do  this. 

Mr.  Grossman.  I  don't  think  I  want  to  recommend  anything  in  par- 
ticular, but  I  would  respond  to  the  import  of  your  question  by  saying 
that,  yes,  the  FCC  could  have  a  much  more  narrowly  defined  role  than 
it  presently  has  in  regulating  cable. 

I  think  this  has  been  the  thrust  of  much  of  the  administration's  pro- 
gram or  policy  of  looking  at  an  existing  regulation  and  trying  to 
narrow  it  to  the  point  where  it  obtains  only  in  those  areas  necessary 
to  serve  the  public  interest. 

You  can  see  from  a  number  of  our  statements  here  and  before  the 
Commission,  that  we  think  that  some  of  the  present  regulations  are 
not  necessarily  consistent  with  the  public  interest,  and  that  we  might 
well  be  better  off  with  the  FCC  exercising  far  less  control  of  the  cable 
industries  than  it  presently  does. 

Mr.  Hellerman.  Assuming  a  minimum  level  of  programing  by  over- 
the-air  television,  does  the  possibility  that  over-the-air  television  may 
be  adversely  affected  by  technological  change— in  this  case,  cable  tele- 
vision— justify  action  by  the  FCC  to  protect  it?  In  other  words,  is 
there  anything  unique  about  the  television  industry  to  protect  it  from 
technological  challenges  ? 

Mr.  Baker.  My  answer  to  your  question  is,  "No." 

One  of  the  worst  aspects  of  public  regulation  is,  that  it  gets  con- 
stantly dragged  in  to  protect  people  against  changes  in  technology, 
against  more  efficient  ways  of  doing  things. 

We  see  it  time  and  time  and  time  again  across  the  board.  And  it  is  a 
matter  of  great  concern  to  me. 

I  ran  an  example  of  this  in  a  speech  on  cable  television,  where  I  used 
the  ice  makers,  in  the  1920's.  Here  was  an  essential  industry  in  the 
1920's,  and  I  ran  a  whole  set  of  rules  that  you  might  put  out  in  order 
to  protect  the  ice  industry  in  a  regulated  environment.  And,  indeed, 
the  ice  industry  tried  to  get  regulated  in  some  States.  It  didn't  succeed. 

I  mean,  all  I  am  saying  is,  "Yes." 

Senator  Abotjrezk.  Mr.  Baker,  I  just  wanted  to  tell  you  that  that 
portion  of  your  speech  is  now  greatly  celebrated.  I  read  that  into  the 
record  at  our  last  hearing.  [Laughter.] 

Mr.  Baker.  Thank  you  very  much,  Senator. 

Senator  Abotjrezk.  The  television  networks  especially  enjoyed  it. 

Mr.  Baker.  Yes,  right. 

Mr.  Hellerman.  Mr.  Baker,  are  you  aware  of  any  credible  evidence 
that  siphoning  has  happened  or  is  about  to  happen  ? 
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Mr.  Baker.  What  you  mean  by  that,  I  take  it,  is  that  siphoning* 
is  a  highly  pejorative  term. 

Anytime  somebody  who  would  have  watched  something  that  was 
available  over  the  air  and  turns  to  something  else,  that  could  be  called 
siphoning.  You  can  go  out  for  a  movie,  and  that  could  be  called 
siphoning,  in  a  sense.  Anytime  someone  turns  on  his  cable  set,  and  he 
would  not  have  turned  it  on  but  for  the  fact  that  that  particular  pro- 
gram was  on  which  is  not  available  on  over-the-air  TV,  that  is  not 
siphoning,  I  guess. 

Now,  if  you  assume  a  marketplace  of  viewers  who  make  decisions 
based  on  what  they  really  want  and  what  they  don't  want,  and  you 
offer  some  other  alternatives,  some  people  are  going  to  turn  to  it. 

So,  yes,  there  will  be  some  "siphoning"'  in  that  sense.  You  would 
expect  it. 

But  I  think  your  real  question  is — maybe  I  am  putting  words  in 
your  mouth — is  there  any  credible  evidence  that  siphoning  would  exist 
on  such  a  scale  that  the  whole  structure  of  over-the-air  broadcasting 
would  be  significantly  threatened  ? 

I  know  of  no  evidence  of  that. 

Mr.  Hellerman.  That  is  the  basic  question. 

Mr.  Baker.  All  right. 

Mr.  Chumbris.  If  counsel  will  yield  on  this  question  of  siphoning. 

Mr.  Heleerman.  Certainly. 

Mr.  Chumbris.  We  have  the  movie  producers  who,  many  times,  will 
have  a  contract  with  TV  networks  Avhich  will  start  maybe  4  or  5  years 
after  the  release  of  that  movie.  They  certainly  feel  that  if  they  allowed 
TV  networks  to  have  them  much  sooner,  there  would  be  a  lot  of  siphon- 
ing of  the  patrons  who  would  normally  go  to  the  neighborhood  houses 
and  the  downtown  houses  throughout  the  country. 

So  the  question  comes  up,  if  siphoning  is  so  significant  there  that  the 
movie  industry  would  want  to  protect  itself,  and  not  allow  the  free  TV 
network  to  get  a  movie  for  a  2-5  year  period,  wouldn't  the  same  prin- 
ciple apply  here  ? 

Mr.  Baker.  I  guess,  the  whole  business  of  movie  runs  and  clear- 
ances— which  could  keep  us  here  well  into  your  executive  session— is 
a  rather  special  thing.  What  is  essentially  involved  there — call  it 
siphoning  if  you  want — is  a  pattern  of  price  discrimination. 

Basically,  what  the  movie  producers  have  always  tried  to  do  is,  first 
of  all,  run  it  downtown  at  a  high  price,  then  run  it  in  the  best  location 
neighborhood  theaters,  which  is  so-called  "second  runs."  Then  even- 
tually run  it  in  the  small  places,  which  in  the  industry,  I  understand, 
is  sometimes  called  the  "ash  can  run."  Basically,  what  you  want  to  do 
is — the  people  who  read  the  movie  reviews  have  lots  of  money  jangling 
around  in  their  pockets — you  want  them  to  run  down  and  pay  the 
first-run  price;  the  next  lot  of  people  who  are  pretty  keen,  you  want 
them  to  pay  a  fairly  high  price  for  that  big  shopping  center  theater; 
and  the  third  run,  you  want  to  get  anyone  who  will  cover  more  than 
grinding  costs. 

You  know,  it's  really  just  trying  to  separate  out  what  the  economists 
would  call  different  demand  elasticities. 

Mr.  Chumbris.  Yes,  but  that  was  applicable  maybe  20  or  30  years 
ago,  but  you  go  up  on  Wisconsin  Avenue  near  the  theaters  and  you  will 
find  that  "The  Four  Musketeers"  played  on  a  given  date  for  2  or  3 
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months,  and  then  it  went  off.  Yon  go  back  to  the  Wisconsin  Avenue 
movie  house  about  a  year  later,  they  have  put  ''The  Four  Musketeers" 
back  on  for  a  second  time. 

And  the  testimony  that  the  movie  producer  pointed  out  when  he 
testified  here,  is  that  said  movie  had  three  separate  runs  in  a  major 
theater,  and  I'm  not  talking  about  the  little  neighborhood  ones. 

I  am  not  condemning  them,  of  course ;  that  is  a  part  of  the  system. 

But  my  point  is,  that  if  siphoning— call  it  siphoning  if  you  want  to, 
or  whatever  you  want  to  call  it,  but  the  movie  producers  protect  their 
neighborhood  houses.  They  say,  "All  right,  free  TV,  I'll  give  you  this 
picture  but  I'm  not  going  to  allow  your  showings  on  TY  until  1977. 
I  want  to  give  plenty  of  time  to  allow  the  movies  to  be  played  in  the 
movie  houses,  because  that's  what  they  were  made  for.  They  were  made 
for  those  houses;  they  weren't  made  for  TY.  After  the  houses  are 
through  with  it,  we  will  let  you  use  it." 

In  between  that  time,  the  FCC  allows  pay-cable  to  use  so  much  of 
the  contract,  if  they  could  work  it  out  with  the  producers.  Then  pay- 
cable  can  use  it.  So  pay-cable  has,  let's  say,  from  14  months  after  the 
picture  was  released  to  36  months  to  show  that  on  pay-cable;  then,  the 
free  TV  takes  it  over. 

Mr.  Baker.  I  understand.  But,  basically,  what  you  are  talking  about 
is  the  movie  producers'  business  judgments  reflected  in  their  contracts 
as  to  how  they  want  to  run  and  clear  their  films. 

And  they  will  tell  you,  and  we  won't  disagree,  that  if  you  run  and 
clear  them  in  a  different  way,  they  won't  maximize  their  revenues. 

But  I  don't  find  it  particularly  helpful  to  introduce  the  siphoning 
concept  into  the  middle  of  that,  because  you  are  really  talking  about 
something  quite  different. 

In  siphoning,  you  are  talking  about  people  who  are  not  involved  in 
a  contractual  relationship.  The  theory  of  the  thing  is,  you  have  got  a 
contract  between  the  movie  producer  and  the  pay-cable  operator,  to  run 
the  thing.  The  television  station  is  the  third  party.  The  network  is  the 
third  party,  who  is  outside  the  thing. 

Now,  that's  a  little  different  than  the  situation  where  you  are  deal- 
ing with  the  contractual  rates  as  between  the  parties. 

Mr.  Chumbrts.  Technically,  you  are  accurate,  but  what  I  am  saying 
is  the  philosophy.  If  I  could  see  a  movie  on  television,  free  of  charge, 
which  will  be,  at  the  same  time,  showing  at  the  Loew's  Palace,  I'm 
going  to  stay  home  and  watch  it  on  free  TV,  especially  if  the  weather 
is  bad,  or  there  is  plenty  of  snow  on  the  ground. 

Therefore,  the  downtown  movie  man  is  going  to  lose  $3  or  $4,  what- 
ever the  price  of  the  ticket. 

But  if  I  am  barred,  if  I  know  that  I  won't  be  able  to  see  the  movie 
until  4  years  from  now  on  free  TV,  then  I  will  suffer  the  15-degree 
weather  and  go  downtown  and  see  the  movie.  And  then  when  it  comes 
on  free  TV,  I  will  see  it  over  again. 

Mr.  Baker.  All  right.  I  respectfully.  I  think,  disagree.  I  don't  think 
the  average  movie  patron,  unlike  you  or  I,  have  any  idea  when  some- 
thing is  going  to  be  available  a  way  down  the  line. 

I  mean,  this  sounds  to  me  like  the  argument  that  if  you  have  the 
blackout,  the  football  blackout,  for  sold-out  games,  you  will  never  sell 
out  another  game,  because  people  will  carefully  think  through  or  they 
won't  buy  tickets.  It  seems  to  me  that  that's  a  little  unlikely. 
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Now,  I  admit,  if  you  are  sitting  there  literally  with  the  thing  in 
the  theater  and  on  the  television  network  right  now,  or  very  close  to 
now,  it's  a  little  bit  different. 

Mr.  Hellerman.  Mr.  Baker,  I  have  one  further  question,  if  I  may. 

As  you  know,  the  FCC  now  permits  pay-cable  operators  to  show 
theatrical  films  during  the  3-year  period  following  theatrical  release. 

With  that  as  a  background,  what  is  your  reaction  to  provisions  in 
licensing  agreements  between  motion  picture  distributors  and  tele- 
vi>ion  networks,  which  further  restricts  the  period  a  film  is  available 
to  pay-cable? 

Mr.  Baker.  Well,  it  seems  to  me  that  what  you  really  have  here  are 
two  independent  questions.  One  is  the  regulation  question,  and  the 
other  is  the  question  of  the  contractual  restrictions  between  the  parties. 
And  as  I  have  said  back  and  forth  to  Mr.  Chumbris,  the  whole  question 
of  restrictions  in  licensing  agreements  for  showing  copyrighted  motion 
pictures  has  been  the  subject  of,  at  the  very  least,  great  excitement  over 
a  period  of  time. 

With  respect  to  the  particular  contracts,  the  whole  business  of  what 
contracts  are  out  there  now.  I  really  don't  want  to  talk  about  them 
because  of  the  fact  that  we  do  have  the  networks  case  pending  at  the 
present  time,  and  I  think  that  it  gets  endlessly  complicated,  both  for 
our  litigation  and  for  you,  if  we  sit  here  and  talk  on  about  things, 
evidence  we  have  collected,  and  so  forth,  which  I  may  well  not  be 
fully  aware  of. 

I*  don't  like  being  unresponsive,  but  I  think  it's  the  better  course  in 
this  case. 

Mr.  Hellerman.  Thank  you,  Mr.  Baker  and  "Sir.  Grossman. 

Senator  Abourezk.  Thanks  to  both  of  you  for  your  testimony. 

Mr.  Baker.  I  appreciate  the  invitation. 

Mr.  Grossman.  Thank  you. 

Senator  Abourezk.  The  next  witness  is  Emanuel  Gerard. 

STATEMENT  OF  EMANUEL  GERARD,  EXECUTIVE  VICE  PRESIDENT 

OF  WARNER  COMMUNICATIONS 

Mr.  GERARD.This  is  Stuart  Robinowitz  with  me,  from  the  firm  of 
Paul  Weiss.  I  would  like  to  try  to  summarize  my  statement,  rather 
than  go  through  it  completely. 

I  have  been  the  executive  vice  president  of  Warner  Communications, 
Inc.  since  September  1974. 

For  13  years  I  was  a  partner  of  Roth,  Gerard  &  Co.,  a  member  of 
the  New  York  Stock  Exchange,  specializing  in  institutional  research 
in  broadcasting,  motion  pictures,  television  production,  and  cable. 
Through  subsidiaries.  Warner  is  engaged  in  the  motion  picture,  tele- 
vision production,  cable,  record,  and  publishing  businesses. 

There  is  a  dual  theme  to  my  remarks.  The  first  is  that,  for  a  series 
of  peculiar  reasons,  the  television  broadcasting  industry  is  unique  in 
American  industry,  in  that  it  has  regulated  competition  because  of  the 
shortage  of  television  channels  and  free  market  pricing.  That  com- 
bination does  not  exist  anywhere  else  in  this  country.  Where  we  have 
regulated  competition,  we  have  price  regulation. 
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As  a  result  of  that,  this  is  an  extraordinarily  profitable  industry, 
virtually  at  all  levels.  It  has  become  so  in  recent  years  at  the  net- 
work level. 

The  second  part  of  my  theme,  that  the  broadcasting  industry  is 
trying  to  perpetuate  the  limited  competition  it  enjoys — specifically  in 
this  instance,  by  attempting  to  kill  off  the  infant  pay-cable  industry 
before  it  ever  gets  anywhere. 

It's  a  case  of  trying  to  create  a  stillborn,  I  think.  There  are  other 
potential  competitive  factors,  such  as  video  discs,  which  are  really 
quite  similar  to  pay-cable  in  some  ways.  But  the  broadcaster  cannot 
get  at  them  since  there  is  no  regulation  involved. 

But  let  me  get  into  the  first  point. 

For  technical  reasons  we  have  a  limited  number  of  stations  in  each 
market.  That  creates  de  facto  regulation  of  competition. 

There  is  no  way  there  will  be  four  networks  in  this  country,  under 
the  present  structure,  for  economic  and  technical  reasons. 

Faced  with  the  limited  supply  now  of  three  networks  and  increas- 
ing demand,  prices  have  moved  up  faster  than  costs,  creating  an  enor- 
mous increase  in  profitability. 

Using  figures  reported  to  the  FCC,  I  would  just  summarize  them. 

In  1970,  the  three  television  networks  earned  $50  million  before 
taxes.  In  1974  they  earned  $225  million  before  taxes.  And  that  was  an 
unbroken  string  of  increases. 

Perhaps  more  remarkably,  in  1974.  the  three  television  networks 
earned  an  astonishing  218  percent  return  on  the  net  tangible  assets 
employed  in  the  business.  There  were  $103  million  worth  of  assets  em- 
ployed in  the  television  networks,  and  they  earned  $225  million  before 
taxes.  There  are  very  few  industries  that  have  that  kind  of  return  on 
investment.  Even  in  1974,  a  recession  year,  the  networks  turned  in 
truly  spectacular  results. 

In  addition,  each  of  the  three  national  networks  owns  five  of  the 
most  valuable  VHF  stations.  Each  network,  as  you  know,  owns  a 
station  in  the  top  three  markets,  New  York,  Los  Angeles  and  Chicago. 
Each  one  owns  two  more  in  the  next  nine  largest  markets. 

Each  five-station  group  reaches  about  a  quarter  of  all  the  television 

homes. 

In  1973  these  15  stations,  representing  2  percent  of  all  stations, 
earned  22  percent  of  the  profits  earned  by  all  television  stations  re- 
porting to  the  FCC. 

In  one  sense,  the  profits  of  those  stations  can  be  attributable  to  the 
network,  because  it  is  the  existence  of  the  network  programing  that 
creates  a  good  part  of  that  profit.  In  any  event,  I'm  not  going  to  try 
to  analyze  station  profits.  Let's  assume  these  profits  really  exist  at 
the  stations.  Just  to  illustrate,  the  combined  profitability  of  the  three 
networks  and  the  stations  that  they  own,  rose  from  $167  million  before 
taxes  in  1970,  to  $331  million  in  1974. 

Each  of  the  units  involved  in  the  broadcasting  business,  the  net- 
works, namely,  ABC,  CBS,  and  NBC,  has  been  very  profitable.  It 
has  been  variable. 

CBS  and  NBC  television  networks  have  been  particularly  profit- 
able for  many  years.  Each  group  of  owned  stations  is  enormously 
profitable. 
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On  a  combined  basis,  all  three  networks  and  station  groups  have 
been  tremendously  profitable. 

Earnings  reported  to  the  FCC  are  after  allocation  of  corporate  over- 
head andlnterest  costs.  Before  these  allocations,  profits  are  consider- 

a  Further  the  earnings  reported  to  the  FCC  by  both  ABC  and  CBS, 
after  allocations,  are  lower  than  the  same  earnings  reported  to  the 
Securities  and  Exchange  Commission  and  their  stockholders,  also 
after  allocations,  indicating  that  more  expenses  are  allocated  to  broad- 
casting in  the  FCC  reports,  for  some  unexplained  reason. 

The  order  of  magnitude  appears  to  be  about  $10  million  calls  m 

1974  for  ABC  and  CBS.  ,,,■** 

The  only  explanation  T  can  come  up  with  is,  they  would  prefer  to 
show  lower  earnings  for  FCC  purposes. 

I  think  it's  safe  to  say  they  earned  at  least  what  they  reported  to 
the  FCC,  and  perhaps  more— but  that  gets  into  accounting  questions. 

There  are  now  10  million  cable  subscribers.  There  is  no  evidence 
that,  to  date,  they  have  had  any  negative  impact  on  the  network  tele- 
vision industry. 

To  the  extent  that  the  network  audiences  are  extended  by  cable,  the 
networks  have  probably  benefited  from  the  cable  industry  to  date. 

Networks  have  argued  that  pay-cable  may  severely  curtail  their 
profits,  making  it  ^difficult  to  sustain  news  and  public  affairs 
programing. 

There  is  no  evidence  that  pay-cable  will  have  a  meaningful  impact 
on  network  profits  in  the  foreseeable  future.  I  have  a  table  in  my 
prepared  statement1  illustrating  the  relationship  between  the  three 
networks'  gross  spending  on  news  and  public  affairs  over  the  last  5 
years,  as  compared  to  their  pretax  profits. 

News  and  public  affairs  costs  are  before  income  from  these  shows. 
These  are  pure  costs.  They  don't  represent  a  loss.  They  are  the 
expenses. 

The  networks'  news  and  public  affairs  losses  are  well  below  the 
figures  I  will  give  you.  At  least  $50  million  of  these  costs,  I  estimate, 
are  recouped. 

News  and  public  affairs  costs  for  the  three  networks  rose  from 
$116  million  to  $150  million  from  1970  to  1974. 

Pretax  profits,  after  these  expenses  rose  from  $50  to  $225  million. 

Despite  the  increased  news  costs,  profits  have  soared  over  the  last  5 
years,  and  the  three  networks  could  clearly  support  the  current  level 
of  news  and  public  affairs  programing  on  a  substantially  lower  profit 
base.  , 

To  summarize  the  first  portion,  the  networks  have  enjoyed  huge 
profits  from  the  oligopolistic  structure  of  the  television  industry;  and 
I  think  it's  against  that  background  that  their  charges  against  the 
infant  medium  of  pay-cable  should  be  evaluated. 

One  of  the  principal  claims  is  that  pay-cable  will  siphon  or  per- 
manently withdraw  feature  motion  pictures  from  the  networks. 

There  is  no  basis  for  the  claim  now  or  in  the  foreseeable  future,  in 
light  of  the  comparative  sizes  of  the  industries — there  are  70  million 
TV  homes  and  only  about  200,000  pay-cable  subscribers. 

1  See  p.  259. 
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Moreover,  there  is  more  than  ample  time  in  a  free  market  for  pay- 
cable  to  play  features  after  their  theatrical  run  and  before  network 
exhibition.  In  fact,  I  think  one  should  view  pay-cable  as  an  extension 
of  the  theatrical  market,  as  the  only  way  the  motion  picture  industry 
can  get  a  lot  of  paying  customers  who  have  given  up  going  to  theaters. 
And,  for  a  whole  host  of  reasons,  they  will  not  go,  especially  the  people 
over  30.  The  core  of  the  motion  picture  market  is  people  under  30. 

A  10-year  study  by  the  MPAA,  submitted  to  the  FCC,  shows  that 
feature  films,  on  average,  do  not  play  on  the  networks  for  approxi- 
mately 5  years  after  theatrical  release,  and  that  "blockbusters,"  on 
average,  take  7. 

The  free  play  of  economic  forces  would  lead  to  a  sequential  pattern 
of  distribution,  first  to  theaters,  then  to  pay-cable,  then  to  the  net- 
works, and  then  to  local  stations.  Under  this  pattern,  there  would 
never  be  a  permanent  withdrawal  of  features  from  free  television, 
under  any  circumstances. 

It  is  particularly  ironic  that  the  networks  now  renew  their  old 
charges  of  siphoning,  in  light  of  the  fact  that  they  have  been  decreasing 
their  use  of  theatrical  feature  films. 

Their  schedules  for  the  1975-76  season  show  that  theatrical  and 
made-for-TV  movies  have  dropped  from  nine  to  five  per  week,  and  use 
of  theatrical  features  within  that  will  drop  very  sharply. 

The  primary  reason  for  this  is  that  the  average  rating  for  features 
has  been  dropping  in  recent  years.  It  is  not  a  question  of  lack  of 
supply. 

Each  of  the  networks  have  an  enormous  inventory  of  feature  films 
at  the  present  time  that  it  could  play.  These  were  purchased  in  prior 
years. 

If  anything,  pay-cable  might  lead  to  a  major  increase  in  films  pro- 
duced if  it  can  recapture  the  interest  of  many  Americans  who  no 
longer  patronize  theaters. 

Better  economics  would  lead  to  more  production,  which  could  ulti- 
mately benefit  the  networks  by  creating  a  larger  supply. 

I  would  like  to  close  my  remarks  with  a  brief  discussion  of  the  issue 
of  exclusivity  against  pay-cable,  which  the  networks  and  stations  have 
demanded  in  licensing  feature  films. 

Originally,  they  demanded  exclusivity  from  the  date  of  the  license 
agreement,  although  the  availability  date — when  the  network  could 
actually  play  the  films — was  much  later. 

As  a  result  of  the  investigation  by  this  committee  and  inquiries  from 
the  FCC,  the  networks  have  recently  moderated  their  demands  some- 
what, and  have  asked  for  exclusivity  during  the  availability  period 
and  some  clearance  period  prior  thereto. 

It  seems  these  network  demands  are  still  unfair. 

The  new  FCC  rules  permit  pay-cable  to  show  features  less  than  3 
years  old,  but  between  years  3  and  10,  pay-cable  can  show  the  film 
only  during  the  availability  period  of  the  network  or  station  licenses. 

That  is  the  very  period  for  which  the  broadcasters  still  seek  ex- 
clusivity against  pay-cable ;  thus,  their  practices  render  the  3-  to  10- 
year  rule  essentially  meaningless. 

The  availability  period  in  a  film  license  normally  extends  for  2.  3, 
or  4  years,  and  allows  the  networks  one,  two  or,  sometimes,  three  runs 
of  the  feature. 
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Assuming  for  a  moment  that  the  networks  require  some  form  of 
exclusivity  against  pay-cable,  then  it  should  be  related  first  to  the 
actual  date  when  a  film  is  shown,  rather  than  the  entire  availability 
period. 

Once  the  network  is  finished  with  the  picture,  it  has  no  further 
interest  in  it. 

In  other  words,  there  could  be  a  clearance  period  of  perhaps  a  month 
or  so  prior  to  the  networks'  actual  use  of  a  picture. 

In  the  theatrical  field,  clearances  between  theaters  today  are  often 
only  a  matter  of  weeks. 

As  a  matter  of  fact,  it  is  really  difficult  to  understand,  from  an  eco- 
nomic point  of  view,  why  the  networks  require  an}-  exclusivity  or 
clearance  at  all,  since  the  number  of  pay-cable  subscribers  is  only  about 
a  third  of  1  percent  of  the  number  of  television  homes. 

Moreover,  it  seems  strange  that  a  medium  which  offers  films  free 
to  the  public — except  for  the  hidden  advertising  costs — requires  any 
form  of  exclusivity  against  a  medium  like  pay-cable,  which  imposes 
a  direct  charge  on  the  viewer. 

In  summary,  the  structure  of  the  TV  industry  has  assured  the 
networks  of  enormous  profits.  Their  claims  of  siphoning  by  pay-cable 
have  a  hollow  ring,  and  their  demands  for  exclusivity  are  clearly 
designed  to  stifle  a  new  alternative  medium  at  birth. 

I  would  appreciate  it  if  you  could  include  my  entire  statement  in 
the  record  because  there  are  a  number  of  tables  which  I  only 
summarize. 

Senator  Abourezk.  Yes ;  we  will  do  that. 

[Mr.  Gerard's  prepared  statement  follows.  Testimonv  resumes  on 
p.  262.] 

Prepared   Statement  of  Emanuel  Gerard,   June  24,  1975 

My  name  is  Emanuel  Gerard.  I  have  been  an  executive  vice-president  of 
Warner  Communications  since  September,  1974.  For  thirteen  years  I  was  a 
partner  of  Roth,  Gerard  &  Co.,  a  member  of  the  New  York  Stock  Exchange 
specializing  in  institutional  research  in  broadcasting,  motion  pictures,  tele- 
vision production,  and  cable.  Through  subsidiaries,  Warner  Communications 
is  engaged  in  the  motion  picture,  television  production,  cable,  record,  and 
publishing  businesses. 

Television  broadcasting  is  unique  in  American  industry  in  that  it  has  regu- 
lated competition  because  of  a  shortage  of  television  channels  and  free  market 
pricing.  Every  other  domestic  industry  with  regulated  competition  (e.g.,  rail- 
roads, electric  utilities,  telephone,  etc.)  has  price  regulation. 

For  technical  reasons,  there  are  a  limited  number  of  VHF  TV  stations — those 
with  the  greatest  audience  reach — that  can  exist  in  each  city.  Therefore,  com- 
petition within  each  market  is  limited,  thus  making  it  virtually  impossible  for 
more  than  three  "advertiser-supported"  TV  networks  to  exist  since  there  are 
not  enough  competitive  stations  for  a  fourth  network  to  gain  access  to  most 
markets.  Since  we  are  limited  to  three  networks  by  technical  factors  built  into 
the  shortage  of  VHF  spectrum  space  rather  than  by  design,  there  is  no  regula- 
tion of  network  prices  that  would  normally  accompany  the  de  facto  regulation 
of  competition. 

Demand  from  advertisers  for  network  time  has  grown  while  supply  has  been 
fixed,  resulting  in  higher  prices  to  the  networks.  This  trend  was  sharply  ac- 
centuated by  the  prime  time  access  rule,  which,  beginning  in  the  fall  of  1971, 
eliminated  12  network  hours  weekly  of  prime  time  programming  in  the  face 
of  long-term  growing  demand.  The  resultant  upward  pressure  on  prices  resulted 
in  an  extraordinary  increase  in  network  profits. 

The  following  figures  based  on  reports  to  the  FCC  summarize  the  history  of 
the  three  TV  networks  in  the  last  five  years  : 
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1970. 
1971. 
1972. 
1973. 
1974. 


Net  tangible 

Pretax 

Pretax 

profit 

broadcast 

Pretax  profit 

Net  revenues ' 

profits 

margin 

assets,  Jan.  1 

as  a  percent 

(thousands) 

(thousands) 

(pe 

rcent) 

(thousands) 

of  net  assets 

$1,330,000 

$50, 100 

3.6 

$127,000 

39.4 

1,321,100 

53,  700 

4.1 

118,900 

45.2 

1,490,900 

110,900 

7.4 

108,  000 

102.7 

1,633,900 

184,  800 

11.3 

101,100 

182.8 

1,789,600 

225, 100 

12.6 

»  103,  400 

2  217.7 

1  After  deducting  advertising  agency  commissions. 

2  Estimated. 

Source:  FCC  Reports. 

There  has  been  an  extraordinary  increase  in  pretax  profits,  profit  margins, 
and  return  on  net  tangible  broadcast  assets  in  the  1970-1974  period.  Even  in 
the  1974  recession  year  the  networks  turned  in  spectacular  results. 

Each  of  the  three  national  networks  owns  five  of  the  most  valuable  VHF 
stations.  Each  network  owns  a  station  in  the  top  three  markets  (NY,  LA,  and 
Chicago),  and  each  owns  two  more  in  the  next  nine  largest  markets.  These 
stations  reach  about  a  quarter  of  all  TV  homes.  In  1973,  these  15  network  owned 
stations  earned  22%  of  the  profits  earned  by  all  692  stations  reporting  to  the 
FCC.  The  networks  substantially  enhance  the  profits  of  the  15  owned  and  oper- 
ated (O&O)  stations. 

The  following  table  summarizes  the  total  profitability  of  the  three  national 
networks  and  their  15  O&O  stations  over  the  last  five  years. 

[In  thousands  of  dollars] 


Total  profit 
3  networks 


Total  profit 

15  0.  &  0. 

stations 


Combined 
total  profit 


1970. 
1971. 
1972. 
1973. 
1974. 


50, 100 

117,300 

167, 400 

53,700 

91,200 

144,  900 

110,900 

102,  500 

213,  400 

184,  800 

102,800 

287,  600 

225,100 

105,700 

330, 800 

Source:  FCC  reports. 

The  following  table  estimates  breakdowns  of  each  network's  profit  as  well  as 
those  of  its  five  O&O  television  stations  : 

ESTIMATED  PRETAX  PROFIT  BREAKDOWNS 
[In  millions  of  dollars] 


1970 


1971 


1972 


1973 


1974 


ABC: 

Network 

0.  &  0.  stations 

Total. 

CBS: 

Network. 

0.  &  0.  stations 

Total... 

NBC: 

Network 

0.  &  0.  stations 

Total 

Grand  total: 

Network 

0.  &  0.  stations 

Total 


(21) 
42 

(12) 
33 

23 

39 

37 
41 

44 

44 

21 

21 

62 

78 

88 

43 
35 

44 
25 

60 
31 

88 
32 

112 
35 

78 

69 

91 

120 

147 

28 
40 

22 

33 

28 
32 

60 
30 

69 
27 

68 

55 

60 

90 

96 

50 
117 

54 
91 

111 
102 

185 
103 

225 

106 

167 


145 


213 


288 


331 
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The  CBS  and  NBC  television  networks  have  been  particularly  profitable  for 
many  years ;  each  group  of  O&O  stations  is  enormously  profitable.  Finally,  on  a 
combined  basis  all  three  networks  and  station  groups  have  been  tremendously 
profitable.  Moreover,  the  earnings  reported  to  the  FCC  are  after  allocation  of 
corporate  overhead  and  interest  costs.  Before  these  allocations,  profits  are 
considerably  greater.  Further,  the  earnings  reported  to  the  FCC  by  both  ABC 
and  CBS  (after  allocations)  are  lower  than  those  reported  to  the  SEC  and 
stockholders  (also  after  allocations)  indicating  that  more  expenses  are  allocated 
in  FCC  reports  for  some  unexplained  reason. 

There  are  now  10  million  cable  subscribers.  There  is  no  evidence  that  they 
have  had  any  negative  impact  on  the  network  television  industry.  To  the  extent 
that  network  audiences  are  extended   by  cable,   the  networks  have  probably 
benefitted.   Networks  have  argued  that  pay  cable  will  severely  curtail  their 
profits  making  it  difficult  to  sustain  news  and  public  affairs  programming.  There 
is  no  evidence  that  pay  cable  will  have  a  meaningful  impact  on  network  profits 
in  the  foreseeable  future.  The  following  table  illustrates  the  relationship  be- 
tween the  three  networks'  gross  spending  on  news  and  public  affairs  over  the 
last  five  years  as  compared  to  their  pretax  profit.  These  news  and  public  affairs 
costs  are  before  income  from  these  shows ;  the  networks'  news  and  public  affairs 
losses  are,   therefore,   well  below  these  figures.   I  estimate  that  at  least  $50 
million  of  news  and  public  affairs  costs  are  recouped. 

[In  thousands  of  dollars] 

News  and  public 

affairs  costs        Pretax  profits 

1970 115,500  50,100 

1971 113,200  53,700 

1972 159,300  110,900 

1973 139,800  184,900 

1974 150,000  225,100 

Source:  FCC  reports. 

Despite  increased  news  costs,  profits  have  soared  over  the  last  five  years.  The 
three  networks  could  clearly  support  the  current  level  of  news  and  public  affairs 
programing  with  much  lower  profits. 

In  summary,  the  networks  have  enjoyed  huge  profits  from  the  oligopolistic 
structure  of  the  TV  industry.  It  is  against  that  background  that  their  present 
charges  against  the  infant  medium  of  pay  cable-casting  should  be  evaluated. 

One  of  the  principal  claims  is  that  pay  cable  will  "siphon" — or  permanently 
withdraw — feature  motion  pictures  from  the  networks.  There  is  no  basis  for  that 
claim  now  or  in  the  foreseeable  future  in  light  of  the  comparative  sizes  of  the 
two  industries:  there  are  approximately  70,000,000  TV  homes  and  only  about 
200,000  pay  cable  subscribers — or  about  Msoth  of  1%  of  all  TV  homes. 

Moreover,  there  is  more  than  ample  time  in  a  free  market  for  pay  cable  to 
play  features  after  their  theatrical  run  and  before  network  exhibition.  Indeed, 
pay  cable  should  be  viewed  as  an  extension  of  the  theatrical  market.  A  10-year 
study  by  the  MPAA  submitted  to  the  FCC  shows  that  feature  films  on  average  do 
not  play  on  the  networks  for  approximately  five  years  after  theatrical  release 
and  that  "blockbusters"  on  average  take  seven  years.  Thus,  the  free  play  of  eco- 
nomic forces  would  lead  to  a  sequential  pattern  of  distribution  of  features — first 
to  theatres,  then  to  pay  cable,  then  to  the  networks  and  then  to  local  stations. 

It  is  particularly  ironic  that  the  networks  now  renew  their  old  charges  of 
siphoning  in  light  of  the  fact  that  they  have  been  decreasing  their  use  of  theatrical 
feature  films.  Their  schedules  for  the  1975-1976  season  show  that  theatrical  and 
made-for-TV  movies  have  dropped  from  nine  to  five  per  week  and  use  of  theatrical 
features  will  drop  sharply.  Based  upon  my  experience  I  believe  that  the  net- 
works will  continue  to  decrease  their  use  of  theatrical  feature  films  in  prime  time 
as  they  play  off  the  large  inventories  of  film  they  licensed  in  earlier  years. 

If  anything,  pay  cable  might  lead  to  a  major  increase  if  it  can  recapture  the 
interest  of  the  millions  of  Americans  who  no  longer  patronize  theatres.  Better 
economics  would  lead  to  more  production  which  would  ultimately  benefit  the 
networks. 

I  would  like  to  close  my  remarks  by  a  brief  discussion  of  the  issue  of 
exclusivity  against  pay  cable  which  the  networks  and  stations  have  demanded 
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in  licensing  feature  films.  Originally,  they  demand  exclusivity  from  the  date 
of  the  license  agreement,  although  the  availability  date — when  they  could  actually 
play  the  films — was  much  later.  As  a  result  of  the  investigation  by  this  Com- 
mittee and  inquiries  from  the  FCC,  the  networks  have  recently  moderated  their 
demands  somewhat  and  have  asked  for  exclusivity  during  the  availability  period 
and  some  "clearance"  period  prior  thereto.  These  network  demands  are  still 
unfair. 

The  new  FCC  rules  permit  pay  cable  to  show  features  less  than  three  years  old. 
But  between  years  three  and  ten,  pay  cable  can  show  the  film  only  during  the 
availability  period  of  the  network  or  station  licenses.  But  that  is  the  very 
period  for  which  the  broadcasters  still  seek  exclusivity  against  pay  cable.  Thus, 
their  practices  render  the  FCC's  new  three-to-ten  year  rule  meaningless. 

The  "availability  period"  in  a  film  license  normally  extends  for  two,  three  or 
four  years  and  allows  the  networks  one,  two  or  sometimes  three  runs  of 
a  feature.  Assuming  for  a  moment  that  the  networks  require  some  form  of 
exclusivity  against  pay  cable,  then  it  should  be  related  to  the  actual  date  when 
a  film  is  shown  rather  than  the  entire  availability  period.  In  other  words,  there 
could  be  a  clearance  period  of  perhaps  a  month  or  so  prior  to  the  networks'  actual 
use  of  a  picture.  In  the  theatrical  field,  clearances  between  theatres  today  are 
often  only  a  matter  of  weeks. 

As  a  matter  of  fact,  it  is  really  difficult  to  understand,  from  an  economic  point 
of  view,  why  the  networks  require  any  exclusivity  or  clearance  at  all  since  the 
number  of  pay  cable  subscribers  is  only  about  one-third  of  1%  of  the  number  of 
television  homes.  Moreover,  it  seems  strange  indeed  that  a  medium  which  offers 
films  free  to  the  public  (except  for  the  hidden  advertising  costs  we  all  bear) 
requires  any  form  of  exclusivity  against  a  meduim  like  pay  cable  which  imposes 
a  direct  charge  on  viewers. 

In  summary,  the  oligopoly  structure  of  the  TV  industry  has  assured  the  net- 
works of  enormous  profits.  Their  claims  of  siphoning  by  pay  cable  have  a  hollow 
ring,  and  their  demands  for  exclusivity  are  clearly  destined  to  stifle  a  new 
alternative  medium  virtually  at  birth. 

Senator  Abotjrezk.  Mr.  Hellerman? 

Mr.  Hellerman.  Mr.  Gerard,  Arthur  Taylor,  president  of  CBS, 
took  exception  to  a  statement  by  David  Foster  of  the  National  Cable 
Television  Association  that  the  networks  wield  awesome  economic 
power. 

How  would  you,  as  a  financial  person,  characterize  the  power  of  the 
networks,  particularly  CBS? 

Mr.  Gerard.  Reasonably  awesome.  There  are  many  indications  of 
the  power  of  the  networks.  The  prices  that  networks  pay  for  ongoing 
programs,  series  programs,  are  all  remarkably  similar,  have  been  for 
years.  All  three  networks  pay  roughly  the  same  thing  for  program- 
ing. There  is  very  little  variation. 

For  some  years,  now,  I  think  it  is  quite  clear  the  program  suppliers 
have  been  in  a  substantial  loss  position.  I  would  include  ourselves, 
Warner  Universal.  MCA,  the  largest  supplier,  in  their  1974  annual 
report  made  it  quite  clear  that  the  price  level  was  unsatisfactory. 

You  might  question  why  suppliers  will  sell  product  at  an  inade- 
quate price.  Well,  they  do  not  have  a  lot  of  choice,  and  I  think  per- 
haps the  industry,  in  general,  has  been  foolish  to  do  that.  The  indus- 
try has  taken  a  much  stronger  stand,  and  prices  are  somewhat  better, 
although  I  would  hardly  characterize  them  as  adequate. 

The  reality  is  that  there  are  only  three  networks  and  there  are  a 
lot  more  suppliers.  That,  by  definition,  tends  to  set  up  a  negotiation 
that  is  not  among  equals. 

Mr.  Hellerman.  If  I  could  characterize  what  you  have  said,  there 
exists  in  the  television  industry  parallel  pricing  with  respect  to  series 
programing.  Does  that  apply  as  well  to  theatrical  films? 
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Mr.  Gerard.  The  one  example  where  I  think  that  got  out  of  hand 
was  the  case  of  a  unique  product  that  was  sold  at  a  true  total  auction, 
"The  Poseidon  Adventure,"  where  the  price  got  away.  The  networks 
swore,  by  the  way,  they  would  never  have  that  kind  of  an  auction 
again;  would  never  participate  in  one. 

Mr.  Hellerman.  Mr.  Gerard,  calling  your  attention  to  the  table  on 
page  2  x  where  you  compare  pretax  profit  as  a  percentage  of  net  as- 
sets, can  you  point  to  any  other  industry  where  you  have  a  percentage 
of  pretax  profit  of  net  assets  of  over  200  percent? 

Mr.  Gerard.  Not  offhand,  although  I  cannot  tell  you  there  are  not 
any  others.  I  cannot  think  of  any. 

Mr.  Hellerman.  If  you  were  still  at  Roth,  Gerard  &  Co.,  would 
you  be  now  advising  your  institutional  clients  to  sell  their  network 
securities  because  pay-cable  is  a  threat  to  networks'  continued 
viability  ? 

Mr.  Gerard.  No.  I  was  not  and  I  would  not. 

Mr.  Hellerman.  In  your  statement,  you  describe  the  television 
broadcast  industry  as  unique  in  American  history,  citing  regulated 
competition  with  free-market  pricing. 

How  do  the  prices  compare  between  the  networks  for  advertising? 
What  is  the  significance  of  this  ? 

Mr.  Gerard.  On  a  cost-per-thousand  basis,  they  are  roughly  similar. 
The  network  that  delivers  the  largest  audience  gets  the  highest  price, 
but  on  a  per  thousand  basis,  it  is,  in  a  broad  sense,  similar. 

Obviously,  the  network  with  the  high  rating  structure  has  some- 
what more  clout  and  can  probably  extract  a  somewhat  higher  price, 
but  in  a  broad  sense,  they  are  all  selling  on  a  cost  per  thousand,  so 
they  are  the  same,  roughly. 

Mr.  Hellerman.  In  your  prepared  statement,  you  indicate  that 
ABC  and  CBS  report  different  profits  to  the  FCC  than  they  do  to 
the  Securities  Exchange  Commission.2 

Mr.  Gerard.  Yes. 

Mr.  Hellerman.  Could  you  indicate,  for  the  record,  the  magnitude 
of  this  discrepancy  or  significance? 

Mr.  Gerard.  I  cannot  get  into  detail  on  that,  but  my  memory  is 
about  $10  million  before  taxes. 

Mr.  Hellerman.  In  considering  the  viability  of  pay-cable,  how 
important  are  theatrical  films? 

Mr.  Gerard.  I  think  they  are  very,  very  important.  Every  time  you 
involve  yourself  in  a  new  medium  such  as  this,  you  get  yourself  in 
a  classic  chicken  and  egg  confrontation :  How  do  you  get  the  guy 
interested  without  the  product  ?  And  I  think  that  the  most  attractive 
product,  at  the  moment,  available  for  pay-cable  to  get  people  inter- 
ested are  feature  films;  and  that  is  feature  films  that  can  be  played 
before  they  can  be  seen  on  free  television. 

I  do  not  really  understand  the  nature  of  the  conflict.  I  think  there 
is  plenty  of  room  in  a  free  economic  environment  for  pay-cable  to 
have  utilization  and  then  for  free  television  to  play  the  films. 

You  see,  the  nature  of  the  attraction  is  fundamentally  different.  I  do 
not  see  them  as  the  same  thing.  First  of  all,  we  must  understand  that 
on  pay-cable  you  see  the  film  unedited,  in  a  complete  version ;  some- 

1  See  p.  260. 

3  See  news  release  and  public  notice  of  FCC,  pp.  406  and  408. 
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thing  you  frequently  do  not  see  on  free  television.  And  there  are  some 
classic  examples  where,  in  order  to  make  a  film  qualify  for  free  televi- 
sion, it  is  so  chopped  up  it  has  nothing  to  do  with  the  film  that  was 
originally  shown.  Also,  pay-cable  shows  it  without  any  breaks,  with- 
out any  commercials  in  it,  and  also  shows  it  sooner  than  it  would  other- 
wise be  available  on  free  TV.  In  addition,  you  pay  for  it.  Those  are 
fundamentally  different. 

And  I  could  conceive  of  a  market — perhaps  not  enormous — where 
people  would  pay  to  see  a  film  on  pay-cable  if  they  could  see  it  that 
night  for  nothing  on  free  television.  I  could  make  a  fair  case  that  some 
people  might  want  to  do  that ;  do  not  want  to  be  bothered  with  commer- 
cials and  editing  and  would  make  a  choice  to  spend  their  money  for 
that.  I  think  it  is  a  choice  that  people  ought  to  have. 

Mr.  Hellerman.  Concerning  the  ability  of  the  networks  to  continue 
to  provide  news  shows,  you  estimate  at  least  $50  million  is  recouped 
from  advertising. 

Even  if  that  amount  were  not  recouped,  do  you  believe  it  to  be  in  the 
best  interest  of  the  networks  to  continue  to  offer  good  news  programing. 
Particularly,  I  have  in  mind  building  audience  loyalty  and  building 
audiences  ? 

Mr.  Gerard.  If  various  news  costs  in  1974  were  $100  million  and  the 
three  networks  earn  $225  million,  if  those  profits  fell  to  $125  million, 
for  the  sake  of  discussion,  I  suspect  that  they  would  continue,  for  a 
whole  lot  of  reasons,  spending  at  that  level.  I  do  not  think  that  is  what 
is  controlling  at  all.  For  FCC  reasons,  for  reasons  of  audience  loyalty, 
for  a  host  of  reasons  involving  their  licenses,  positions,  it  is  generally 
good  business.  I  think  that  news  and  public  affairs  losses  probably  have 
peaked  because  there  is  much  more  viability  in  news  shows. 

So,  the  answer  is,  I  do  not  think  that  the  level  of  spending  would 
change  if  profits  were  considerably  lower,  if  that  is  the  question. 

Mr.  Hellerman.  You  would  equate  them,  then,  to  a  loss  leader. 

Mr.  Gerard.  In  some  ways,  they  are  loss  leaders. 

Mr.  Hellerman.  I  have  one  further  question,  Mr.  Gerard.  There  has 
been  at  least  one  article  in  the  press  implying  that  the  higher  fees  the 
networks  are  paying  for  theatrical  films  may  have  something  to  do 
with  their  concern  for  pay-cable,  the  reasoning  going  something  like 
this:  If  the  networks  show  top  pictures  shortly  after  the  theaters,  pay- 
cable  will  not  be  as  attractive  to  potential  pay-cable  subscribers. 

Do  you  have  any  comment  on  that  ? 

Mr.  Gerard.  I  cannot  comment  on  what  goes  on  in  the  minds  of  the 
networks  in  terms  of  their  buying  practices. 

I  think  that  perhaps  that  may  be  the  effect.  If  I  am  a  consumer  who, 
over  a  period  of  time,  knows  that  he  sees  "The  Poseidon  Adventure" 
and  "The  Godfather"  and  "The  Towering  Inferno"  and  there  is  a  pro- 
cession of  important  movies,  my  motivation  to  go  out  to,  (a) ,  the  thea- 
ter may  be  somewhat  diminished,  or  even  (b),  pay-cable  mav  be 
seriously  diminished,  but  I  cannot  ascribe  motive  in  that  particular 
area.  I  do  not  know. 

Mr.  Hellerman.  Thank  you,  Mr.  Gerard. 

Senator  Abourezk.  Mr.  Chumbris. 

Mr.  Chumbris.  Thank  you,  Mr.  Chairman. 
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Just  a  couple  of  questions :  One,  when  I  had  my  colloquy  with  Mr. 
Baker  of  the  Justice  Department,  he  thought  that  the  public  really 
does  not  know  anything  about  when  the  movie  will  be  showing  on  TV 
in  relation  to  when  the  movie  was  first  released  for  movie  houses  view- 
ing or  TV  viewing.  Of  course,  you  are  building  your  hopes  on  pay- 
cable,  on  the  fact  that  you  will  be  able  to  show  that  particular  movie 
prior  to  free  television  audiences.  That  is  part  of  your  sales  operation, 
is  it  not,  that  a  person  would  not  have  to  wait  3  or  4  years  to  see  it  on 
free  TV?  If  he  subscribes  to  pay-cable,  he  may  see  it  as  early  as  8 
months  after  release  in  the  movie  theaters?  That  is  one  of  your  selling 
points,  is  it  not  ? 

Mr.  Gerard.  I  do  not  know  what  you  mean  by  "selling  point." 

Mr.  Chumbris.  Well,  to  have  subscribers  join  pay-cable  so  that  the 
subscribers  would  be  able  to  see  a  movie  over  pay-cable  quicker  than 
you  would  on  free  television. 

Mr.  Gerard.  Oh,  that  is  a  selling  point  of  pay-cable  ? 

Mr.  Chumbris.  Yes. 

Mr.  Gerard.  I  think  that  is  a  selling  point. 

Mr.  Chumbris.  Yes.  Let  me  ask  you  this:  Are  you  a  part  of  the 
Warner  Bros,  theaters  or  a  subsidiar}^  of  Warner  Bros,  theaters  ? 

Mr.  Gerard.  We  have  no  theaters.  We  have  nothing  to  do  with  the 
theater  business. 

Mr.  Chumbris.  The  fact  that  you  have  Warner  in  front  of  your  name 
has  nothing  to  do  with  Warner  Bros.  Productions  or  Warner  Bros, 
theaters  ? 

Mr.  Gerard.  Theaters  ?  No,  no,  the  motion  picture  production  com- 
pany has  nothing  to  do  with  the  theater  business. 

Mr.  Chumbris.  Are  you  in  the  pay-cable  business  or  not  ? 

Mr.  Gerard.  In  a  minor  way,  yes,  we  are. 

Mr.  Chumbris.  Are  you  one  of  the  operators  of  pay-cable  such  as 
the  subsidiary  of  Time  magazine?  Is  that  the  same  category  you  are 
in? 

Mr.  Gerard,  Yes,  we  have  operated  a  smaller  similar  system  in  some 
rural  areas. 

Mr.  Chumbris.  What  would  you  say — as  a  pay-cable  operator  who 
has  the  movies  as  his  subscribers — would  be  the  number  of  subscribers 
needed,  at  $7  a  month,  to  make  a  profit  or  reach  a  break-even  point  of 
income  versus  costs. 

Mr.  Gerard.  In  terms  of  numbers  ? 

Mr.  Chumbris.  Yes. 

Mr.  Gerard.  Well,  (a)  I  do  not  know  the  answer,  but  (b)  I  am 
not  sure  you  can  answer  it  in  terms  of  an  absolute  number.  I  think  it 
is  relative  to  your  inflation  costs,  it  would  vary,  but  I  do  not  know  the 
answer  to  the  question. 

Mr.  Chumbris.  What  I  am  trying  to  get  at  is,  that  at  this  time  there 
are  200,000  subscribers,  they  say,  as  of  April  of  this  year.  They  predict 
iy2  million,  I  believe  the  record  shows,  by  either  the  end  of  this  year 
or  next  year. 

Mr.  Gerard.  Whose  prediction  is  that?  Who  are  "they"? 

Mr.  Chumbris.  It  is  in  the  record.  One  of  the  predictors  that  make 
surveys,  let  us  say  Band  made  a  prediction,  I  think,  1%  million  by 
sometime  at  the  end  of  this  or  next  year.  And  at  the  end  of  1980,  I 
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think  the  record  shows,  the  prediction  will  be  that  it  is  going  to  reach 
about  §y2  million.  And,  I  think,  by  the  end  of  1985  they  predict  about 
25  million  subscribers. 

Mr.  Gerard.  Can  I  interrupt  for  a  second  ? 
Mr.  Chttmbris.  Sure. 

Mr.  Gerard.  I  believe  those  are  predictions  made  by  the  Stanford 
Research  Institute. 

There  was  a  report  on  pay  television  done  by  the  Stanford  Research 
Institute  in  the  early  60's,  and  according  to  that  report,  I  think,  we 
should  have  had  25  million  subscribers  now. 

What  I  am  trying  to  say  is  predictions  are  what  they  are ;  they  are 
predictions.  They  are  very  faulty  numbers,  derived  by  people  who  are 
sincerely  trying  to  be  right,  and  may  be  right  and  may  be  all  wet.  So 
that  I  do  not  know  what  those  numbers  mean.  They  are  speculation. 

Mr.  Chumbris.  Well,  let  us  say  that  becomes  a  fact.  In  the  first 
place,  I  am  not  being  critical  of  your  operation.  What  I  am  trying  to 
do  is  point  out  this:  That  under  the  law  and  under  FCC  rules,  the 
pay-cable  industry  is  improving  all  the  time  in  getting  subscribers. 
And  let  us  say,  under  these  same  rules,  that  industry  is  going  to  have 
iy2  million  subscribers  by  the  end  of  1976,  and  let  us  assume  that  the 
prediction  reaches  €>y2  million  by  1980,  the  pay-cable  industry  will  be 
doing  it  under  the  existing  law  and  the  existing  rules  of  the  FCC. 
And  if  you  reach  &y2  million,  would  you  say  that  pay-cable  will  be  a 
fairly  well  operated  and  profitable  operation  ? 

Mr.  Gerard.  I  could  give  you  §y2  million  subscribers  in  a  way  that 
is  inordinately  profitable  and  I  could  give  you  Qy2  million  subscribers 
in  a  way  that  is  inordinately  unprofitable.  Six  and  a  half  million  as  a 
number  does  not  tell  you  anything. 

Mr.  Chumbris.  Well,  that  is  what  I  am  trying  to  get  to. 

Mr.  Gerard.  Yes,  I  do  not  know  what  that  means.  Where  and  how, 
when  and  at  what  cost,  they  are  economic  considerations.  Six  and  a 
half  million,  per  se,  does  not  really  tell  us  anything.  So  I  cannot  anwser 
your  question. 

Mr.  Chumbris.  All  right, 

Mr.  Gerard.  There  is  no  answer. 

Mr.  Chumbris.  Well,  that  is  an  answer  in  itself.  People  have  been 
predicting  that  by  the  time  the  pay-cable  industry  reaches  V/2  million 
or  when  it  reaches  6  million  or  when  it  reaches  25  million  it  is  going 
to  have  such  strong  economic  power  it  will  be  able  to  do  this  and  do 
that,  as  reported  in  these  hearings. 

Mr.  Gerard.  To  make  my  point  very  clear  to  you,  if  those  iy2 
million  subscribers  were  all  in  the  city  of  New  York,  I  would  presume 
that  would  be  very  profitable.  If  those  iy2  million  subscribers  were 
spread  out  over  every  system  in  the  United  States,  I  would  presume 
they  would  be  very  unprofitable.  And  I  cannot  answer  the  question 
just  on  one  number. 

Mr.  Chumbris.  The  hour  of  2  has  arrived  and  I  will  yield  to  any 
further  questions,  Mr.  Chairman.  Thank  you  very  much,  gentlemen. 

Senator  Abourezk.  Thank  you,  Mr.  Gerard. 

Mr.  Gerard.  Thank  you. 

[Whereupon,  at  2  p.m.,  the  hearings  were  adjourned.] 
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[Roger  G.  Noll  was  scheduled  to  testify  as  a  witness  before  the 
subcommittee  today.  He  was  unable  to  appear  but  submitted  a  prepared 
statement  which  follows :] 

Prepared  Statement  of  Roger  G.  Noll,  Professor  of  Economics,  California 
Institute  of  Technology,  June  24,  1975 

The  regulation  of  pay  cable  by  the  Federal  Communications  Commission  is 
characteristic  of  the  policies  towards  broadcasting  that  the  FCC  has  promulgated 
for  two  decades.  In  fact,  pay  cable  regulations  are  a  relatively  minor  part  of  a 
web  of  restrictive  regulations  that  have  retarded  innovation  in  television  for 
twenty  years.  One  can  understand  the  Commission's  policies  toward  any  one  of 
several  new  ideas  in  broadband  communications  only  by  considering  them  to- 
gether in  the  context  of  the  FCC's  general  attitude  toward  the  purpose  of 
broadcast  regulation. 

For  the  past  two  decades  the  Federal  Communications  Commission  has  pur- 
sued a  policy  with  respect  to  television  that  supposedly  protects  the  American 
public  from  an  enormous  loss  of  welfare  and,  incidentally,  generates  profit  rates 
for  some  VHF  network  affiliate  stations  in  excess  of  200  percent  on  physical  capi- 
tal per  year.  The  policy  is  reflected  in  many  FCC  rulings:  (1)  the  decision  not 
to  grant  the  DuMont  Television  Network  the  powerful  regional  VHF  stations 
it  required  in  order  to  become  a  fourth  economically  viable  network;  (2)  the 
decision  not  to  "deintermix"  station  allocations  so  that  each  community  would 
have  either  all-VHF  or  all-UHF  stations,  thereby  perpetuating  a  situation  in 
which  stations  do  not  compete  on  an  equal  footing  in  terms  of  signal  quality 
and  television  equipment  manufacturers  have  little  incentive  to  improve  UHF 
reception  capability  ;  (3)  the  lack  of  interest  in  the  possibility  of  using  satellites 
for  direct  national  broadcasts  to  home  receivers ;  (4)  the  restrictions  on  cable 
television  development  with  respect  to  the  stations  and  programs  cable  system 
are  allowed  to  retransmit;  and  (5)  the  restrictions  on  pay-TV  or  subscription 
television  (STV)  with  respect  to  the  types  of  programs  they  may  offer. 

Each  of  these  policies  serves  to  inhibit  or  prevent  competition  in  broadcasting. 
Most  students  of  the  television  industry,  based  on  observations  of  the  high  profits 
and  high  salaries  of  those  who  participate  in  it,  believe  that  considerable  ex- 
pansion of  the  industry  is  economically  warranted.  But  whether  or  not  a  greater 
number  and  variety  of  television  offerings  could  survive  economically,  the  fact 
remains  that  FCC  regulation  of  the  industry  prevents  such  expansion  in  any 
event.  Twenty  years  ago  the  Commission  decided  that  expansion  of  the  industry 
should  come  via  a  substantial  increase  in  the  number  of  free,  over-the-air  stations 
through  use  of  the  UHF  band  of  the  electromagnetic  spectrum.  Although  this 
band  was  beset  by  numerous  difficulties,  probably  the  most  important  of  which 
is  the  poor  signal  propagation  characteristics  of  those  frequencies,  the  Com- 
mission expressed  the  belief  that  in  time  these  difficulties  would  be  overcome 
and  the  American  television  industry,  like  radio  before  it,  would  become  com- 
petitive. The  decision  not  to  permit  more  powerful  regional  VHF  stations  was 
based  in  the  belief  that  a  fourth  free,  over-the-air  network,  built  around  the  few 
independent  VHF  stations  and  a  large  number  of  UHF  stations,  would  be  viable 
within  a  reasonable  time,  so  that  there  was  no  need  to  sacrifice  the  concept  of 
"local"  (that  is,  metropolitan  area)  stations.  This  belief  also  underlay  the  deci- 
sion not  to  go  ahead  with  a  plan  to  reassign  stations  so  that  each  market  was 
deintermixed  with  respect  to  frequency  assignments. 

That  the  FCC  believed  the  predictions  of  electrical  and  communications  engi- 
neers about  the  future  technical  viability  of  UHF  is  neither  surprising  nor  de- 
serving of  criticism.  But,  after  twenty  years,  it  should  be  apparent  that  free 
UHF  television  is  unlikely  to  be  the  vehicle  for  introducing  competition  into 
television  broadcasting,  in  spite  of  such  efforts  as  the  "All  Channel  Receiver  Act" 
and  the  "Click  Tuning  Requirement."  Yet  the  Commission  has  persistently  clung 
to  the  UHF  development  policy  while  restricting  the  development  of  cable  tele- 
vision and  STV  either  on  cables  or  over-the-air. 

THE   RATIONALE  FOR   FCC   POLICIES 

The  restrictions  on  STV  on  cable  systems  are  best  understood  as  one  of  a  series 
of  decisions  intended  to  direct  the  expansion  of  television  according  to  tho 
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POC's  vision  of  what  constitutes  a  socially  desirable  broadcasting  system.  The 
main  features  of  the  FCC  vision  are :  (1)  local  service,  which  is  to  say  a  system 
in  which  stations  serving  a  relatively  small  geographic  area  and  providing  a  sub- 
stantial amount  of  programming  geared  to  the  special  tastes  of  that  locality; 
(2)  free  service,  except  for  a  supplementary  STV  system  that  provides  only  cer- 
tain types  of  programs  that  are  not  offered  through  the  free  system  ;  and  (3)  pub- 
lic service,  which  consists  of  programming  that  informs  or  elevates  the  tastes  of 
the  audience,  regardless  of  its  commercial  viability.  The  last  objective,  of  course, 
requires  that  the  conventional  offerings  be  sufficiently  profitable  to  offset  the 
losses  from  public  service.  Together  with  the  first  requirement,  this  leads  to  the 
conclusion  that  television  stations  should  be  local  monopolists  or  oligipolists, 
that  is,  that  they  should  be  somewhat  insulated  from  competition  so  that  they 
can  offer  some  unprofitable  local  and  public  service  programs  while  still  remain- 
ing economically  viable. 

The  FCC's  policy  is  based  on  some  assumptions  that  certainly  ought  to  be 
made  explicit.  First  is  a  purely  factual,  empirical  matter :  that  new  television 
technologies,  such  as  powerful  regional  stations,  STV,  cable  television  and  the 
rest,  would  significantly  reduce  the  amount  and  quality  of  programs  now  offered 
for  free.  Second  is  the  normative  judgment  that  the  FCC  needs  to  constrain  the 
selection  of  programs  that  viewers  and  broadcasters  would  select  if  there  were 
a  competitive  television  industry — that  is,  that  without  FCC  intervention,  the 
demand  and  supply  conditions  with  respect  to  public  service  and  local  program- 
ming would  lead  to  "too  little"  of  these  programs  being  broadcast. 

As  an  ideal,  the  FCC's  vision  makes  sense.  Certainly  if  American  viewers  were 
forced  to  pay  for  exactly  the  same  service  that  they  now  receive  free  (including 
all  the  advertising),  there  would  be  a  massive  reduction  in  their  welfare.  Viewers 
would  probably  be  willing  to  pay  several  billion  dollars  rather  than  see  television 
disappear  entirely ;  it  is,  in  fact,  this  large  economic  demand  for  television  that 
explains  why  businessmen  seek  to  invest  in  cable  and  pay  television  systems. 

In  addition,  it  is  plausible  that  viewers  may  not  express  sufficient  demand  for 
the  most  socially  desirable  types  of  programs.  If  it  is  true,  as  communications 
experts  and  psychologists  contend,  that  television  affects  our  tastes,  our  social 
and  political  attitudes,  and  even  our  personalities,  then  television  viewing  by  one 
person  may  well  affect  the  welfare  of  others  who  are  not  viewers.  If  so,  viewers 
basing  program  selections  only  on  their  own  preferences  are  not  likely  to  take 
adequate  account  of  the  effects  of  their  selections  on  others. 

These  arguments,  however  plausible,  are  insufficient  justifications  for  existing 
FCC  policy  because  they  do  not  deal  with  the  practical  issue  of  whether  the 
existing  system  somehow  performs  better  overall  than  alternatives.  In  particular, 
the  paucity  of  public  service  and  locally  originated  programs  on  television  sug- 
gests that  however  lofty  the  FCC's  ideals,  the  reality  of  contemporary  television 
does  not  exhibit  much  of  a  public  benefit  from  present  policies.  All  but  a  few 
percent  of  television  broadcasts  on  networks,  independents  and  even  noncom- 
mercial stations  are  national  programs.  Only  on  the  noncommercial  system  is  a 
significant  amount  of  programing  of  the  public  affairs  or  culturally  uplifting 
type,  and  the  former  has  come  to  be  almost  exclusively  financed  by  the  stations 
themselves,  not  the  national  quasi-governmental  agency  that  finances  programing. 
If  the  FCC's  programing  ideals  have  not  been  realized,  nevertheless  the  policies 
in  pursuit  of  those  ideals  have  had  major  effects  on  the  television  industry.  Most 
obviously,  as  a  former  Vice  President  of  the  United  States  correctly  if  inelegantly 
pointed  out,  these  policies  have  concentrated  control  of  the  nation's  most  impor- 
tant mass  communications  medium  in  the  hands  of  three  corporations.  Recitation 
of  the  political  costs  of  such  concentration  is  probably  best  left  to  politicians.  The 
economic  costs  of  this  concentration  are:  (1)  less  quantity  and  variety  of  tele- 
vision programing  than  people  are  willing  to  pay  for;  (2)  advertising  prices  that 
are  so  high  that  only  the  largest  corporations  can  afford  to  pay  them  (hence  lead- 
ing to  concentration  in  industries  that  find  television  advertising  especially 
effective)  ;  and  (3)  earnings  of  those  involved  in  the  production  of  popular  pro- 
graming that  are  high  enough  to  continue  to  attract  production  personnel  to 
Hollywood  in  the  face  of  80  to  85  percent  unemployment  rates  (a  fifteen  percent 
shot  at  landing  a  regular  series  job  is  a  very  good  gamble,  indeed). 
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THE   POLICIES   APPLIED   TO  PAY  CABLE 

Pay  cable  has  been  affected  by  the  FCC's  policies  to  protect  and  promote  over- 
the-air  service  in  two  ways.  First,  pay  cable  is  regulated  in  much  the  same 
fashion  as  pay  broadcasts  on  over-the-air  stations.  Without  elaborating  on  the 
details  of  the  regulations,  their  thrust  to  prohibit  the  use  of  types  of  programs 
that  are  the  standard  fare  of  the  free,  over-the-air  system,  such  as  medium  vin- 
tage movies,  regularly  televised  sporting  events  and  continuing  series  entertain- 
ment programs.  Second,  pay  cable  is  indirectly  affected  by  restrictions  on  cable 
systems.  Although  the  details  differ  according  to  circumstances,  cable  systems  in 
large  metropolitan  areas  are  limited  with  respect  to  the  number  of  distant  sta- 
tions that  can  be  carried  on  the  system  and  with  respect  to  the  programs  that  can 
be  carried.  These  regulations  limit  the  extent  of  competition  to  which  local  sta- 
tions can  be  subjected  on  cable  systems  by  controlling  the  number  of  competing 
signals  and  protecting  the  exclusive  rights  of  the  station  to  the  programing  it 
has  acquired.  Pay  cable  is  affected  by  these  regulations  in  that  they  limit  the 
extent  to  which  cable  television  systems  will  be  developed,  and  hence  the  potential 
audience  for  pay  systems. 

The  principal  stated  justification  for  these  rules  is  the  fear  that  pay  cable, 
and  cable  television  generally,  threatens  to  produce  no  fundamental  change  in 
television  programming  except  to  make  mandatory  a  charge  for  programs  that 
would  otherwise  be  available  for  free.  While  exact  estimates  of  the  likely 
future  growth  of  pay  cable  are  not  possible,  a  rough  idea  of  the  extent  of  the 
threat  can  be  formed  by  examining  the  historical  experience  of  cable  systems 
and  experiments  with  STV.1 

Much  of  the  debate  over  the  effects  of  STV  boils  down  to  a  disagreement  over 
the  nature  of  the  demand  for  television :  is  the  effective  demand  for  STV  so 
great  that,  if  given  free  reins,  it  would  supplant  the  present  commercial  sys- 
tem, and  is  the  composition  of  demand  such  that  a  switch  to  a  pay  mode  would 
cause  present  program  types  to  be  supplanted  by  significantly  different  pro- 
gramming? While  the  evidence  relevant  to  these  empirical  questions  is  sparse, 
it  is  nonetheless  sufficient  to  be  interesting. 

The  most  relevant  information  comes  from  the  experiences  of  the  few  STV 
systems  that  have  been  launched  during  the  past  twenty  years.  In  the  early 
1960s,  three  rather  extensive,  albeit  temporary,  STV  systems  were  operated: 
one  in  Hartford,  another  in  Etobicoke,  Ontario,  a  suburb  of  Toronto,  and  a  third 
in  Los  Angeles  and  San  Francisco.  In  the  late  1950s  and  early  1960s,  less 
ambitious  systems  were  also  operated  in  Eartlesville,  Chicago,  Los  Angeles, 
Palm  Springs  and  San  Francisco.2  All  but  the  Hartford  system,  which  used 
a  UHF  television  station,  were  operated  on  cable  television  systems.  These  early 
attempts  to  launch  STV  are  often  referred  to  as  "experiments,"  but  this  is 
probably  a  misnomer.  They  were  experiments  only  in  that  (1)  government 
authorities  in  Canada  and  the  United  States  regarded  them  as  tests  and,  con- 
sequently, when  governmental  acquiscence  was  required,  were  willing  to 
suspend  at  least  temporarily  the  otherwise  dim  view  that  they  normally  took 
towards  the  idea  of  paying  for  television,  and  (2)  businessmen  gained  some 
experience  in  dealing  with  the  technical  and  marketing  facets  of  STV.  But 
these  early  systems  were  not  designed  to  provide  clear  answers  to  the  empirical 
questions  most  relevant  to  the  development  of  public  policy :  would  popular 
programs  now  on  free  TV  switch  to  pay  if  given  the  opportunity,  and  would 
STV  significantly  affect  program  diversity? 

The  early  systems  practiced  neither  the  variation  in  prices  nor  the  diversifica- 
tion in  programming  that  would  be  necessary  to  provide  conclusive  evidence  on 
these  questionst  Nevertheless,  the  results  provide  some  support  for  the  follow- 
ing conclusions:    (1)    STV  probably  would  be  economically   viable  in   a   few 


1  Much  of  the  folio-wing  analysis  of  the  economics  of  pay  cable  is  based  upon  the  more 
extensive  examination  contained  in  Roger  G.  Noll.  Merton  J.  Peck  and  John  J.  McGowan, 
Economic  Aspects  of  Television  Regulation,  Brookings  Institution,  1974. 

2  In  the  past  few  years,  several  cable  television  systems  have  also  Introduced  STV 
channels  ;  however,  almost  no  information  is  publicly  available  on  the  financial  details 
of  their  operation. 
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large  cities  if  broadcast  over  present  UHF  independent  stations,  in  a  few  more 
cities  if  offered  on  VHF  stations,  and  relatively  widely  if  STV  channels  in 
large  cities  and  on  cable  combined  to  form  an  STV  network;  (2)  STV  poses 
only  a  minor  threat  to  free,  over-the-air  television,  since  only  a  few,  unique 
events,  such  as  a  world's  championship  sports  contest  or  great  movies,  would 
be  likely  to  generate  more  profits  on  STV  than  on  free  TV;  (3)  while  there  is 
support  for  the  notion  that  some  types  of  programs  that  are  not  now  shown 
on  free  TV  would  be  economically  viable  on  STV,  it  is  not  likely  that  STV  would 
concentrate  primarily  on  such  programming  and  thereby  greatly  increase  tele- 
vision diversity;  and  (4)  on  the  contrary,  the  staple  fare  of  STV  is  likely  to  be 
quite  similar  to  that  of  free  TV  (and  of  other  mass  communications  media)  : 
light  entertainment  (recent  popular  movies,  sports,  variety  programs)  oriented 
towards  a  relatively  large  segment  of  the  viewing  public. 

GENEEAL  ECONOMIC   VIABILITY   OF   A    SINGLE   PAY   STATION 

Unfortunately,  for  only  the  Hartford  system  has  relatively  complete  financial 
information  been  made  public.  Table  1  reproduces  a  summary  financial  report 
given  by  Teco  Inc.,  a  subsidiary  of  Zenith  Radio  Corporation,  to  the  FCC. 
According  to  the  Teco  calculations,  the  Hartford  system  needed  20,000  sub- 
scribers to  break  even.  In  order  to  earn  an  18  percent  pretax  rate  of  return 
to  equity  (the  average  for  U.S.  industry),  the  system  would  have  required 
about  75,000  subscribers.  By  contrast,  the  Hartford  system  peaked  at  slightly 
under  5,000  subscribers  while  operating  on  a  weak  UHF  station  that,  when 
operated  in  the  normal  commercial  mode,  had  a  net  weekly  circulation  of  about 
100,000  homes.  Assuming  that  the  well-known  reception  difficulties  in  the  UHF 
band  halved  the  system's  potential  penetration,8  so  that  on  VHF  the  system 
would  have  achieved  twice  the  number  of  subscribers,  a  Hartford-like  system 
would  capture  normal  profits  only  in  broadcasting  areas  containing  more  than 
900,000  homes,  of  which  there  are  only  twelve.  On  UHF  television,  Hartford-style 
STV  would  be  profitable  only  in  areas  with  more  than  about  1.75  million  tele- 
vision homes,  of  which  there  are  only  four.4 

Table  1. — Restatement  on  a  per-subscriber  basis  of  Zenith-Teco's   breakeven 
projection  for  subscription  television  system 

[Variable  income  and  expense  items] 
Income:  Per  subscriber 

Programs  $65.  00 

Decoder  rental 39.  00 

Installation  12. 00 

Total  income a106.  00 


Expenses : 

Program  product 22.  75 

Sales  and  commissions 8. 15 

Franchise  fee3 5.  20 

Technical  7.  93 

Taxes  (other  than  federal) 2.22 

Supplies,  truck,  bad  debts,  other 3. 10 

Depreciation*  27.  09 

Total  variable  expense 76.  44 

Gross  margin  before  fixed  expense 29.  56 


See  footnotes  at  end  of  table. 


3  Econometric  analyses  of  the  audience  shares  of  stations  have  shown  the  "UHF  handi- 
cap" to  be  very  close  to  50  percent. 

1  These  are,  of  course,  crude  estimates.  For  a  more  complete  discussion  of  these  and 
subsequent  calculations,  see  Roger  G.  Noll.  "Comments  Regarding  Limitations  on  Program- 
ming Available  for  Broadcast  on  Pay-TV  Channels,"  Social  Science  Working  Paper  #65, 
California  Institute  of  Technology,  October  1974. 
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Table  1. — Restatement  on  a  per-subscriber  basis  of  Zenith-Teco's  breakeven 
projection  for  subscription  television  system — Continued 

[Variable  income  and  expense  items] 

Fixed  expense  items 6—  (per  station)  :  Per  subscriber 

Station    time $300,000 

Administrative  salaries 94,  000 

Program  staff 23,  000 

Lines  and  facilities 32,  000 

Fees  to  Broadcast  Music,  Inc.,  and  American  Society  of  Composers, 

Authors  and  Publishers 18,  000 

IBM  equipment  rental 88,000 

Rent    15, 000 

Legal,   audit,   insurance,  travel,   telephone,  utilities,   dues,   main- 
tenance      20, 000 

Total  fixed  expenses 590,000 

1  Zenith-Teco  assumes  20  percent  turnover,  or  4,000  per  year.  This  gives  a  total  of 
$40,000  Installation  Income,  or  52  subscriber  (of  which  there  are  20,000  at  the  breakeven 
point). 

2  The  figure  Is  somewhat  lower  than  the  1962-64  average  because  It  counts  on  lower 
Installation  revenues  in  the  long  run. 

3  Five  percent  of  program  and  rental  Income. 
*  Primarily  for  decoders. 

5  Some  fixed  expenses  Increase  slightly  with  increased  income. 

Breakeven  point:  $590,000-^$29.56  =  20,000  subcribers 

Source  :  Prepared  by  the  Federal  Communications  Commission  staff  as  part  of  Docket 
11279  on  subscription  television  service,  from  data  supplied  by  Zenith  Radio  Corporation 
and  Teco,  Inc.,  on  the  basis  of  the  Hartford  subscription  television  experiment.  Reproduced 
in  Subscription  Television,  Hearings  before  the  Subcommittee  on  Communications  and 
Power  of  the  House  Committee  on  Interstate  and  Foreign  Commerce,  90  Cong.  1  sess. 
(1967),  p.   131. 

On  cable  systems,  the  $300,000  franchise  fee  would  all  but  disappear.  Trans- 
mission costs  on  cable  are  $5  to  $10  per  hour  at  most,  so  that  the  transmission 
cost  of  operating  a  Hartford-style  STV  channel  is  probably  around  $10,000 
annually.  This  cuts  the  breakeven  number  of  subscribers  by  10,000.  These  sub- 
scribers probably  could  be  spread  over  several  different  cable  systems  within  a 
few  counties  with  little  effect  on  costs  or  the  magnitude  of  break-even  operations. 

While  these  results  are  hardly  definitive,  they  do  suggest  a  result  that  is 
almost  squarely  in  the  middle  of  the  pro  and  con  arguments  over  STV.  A  single- 
station  STV  operation  is  probably  viable  in  a  few  large  cities,  but  it  will  not 
be  so. profitable  that  existing  VHF  stations  (even  most  VHF  independents) 
are  likely  to  become  pay  outlets.  A  single  STV  operation  spread  over  a  few 
cable  systems  that  are  close  enough  together  geographically  to  be  managed  from 
a  single  location  is  also  probably  viable,  so  long  as  cable  systems  with  an  ade- 
quate number  of  subscribers  already  exist  so  that  STV  can  gain  access  to  enough 
viewers  at  the  incremental  cost  of  activating  one  more  cable  channel.  In  either 
case,  STV  is  neither  much  of  a  threat  nor  much  of  a  promise,  ranking  roughly 
on  a  par  with  VHF  independent  stations  as  an  economic  factor  in  the  industry. 
Of  course,  to  those  (including  myself)  who  would  like  to  have  access  to  a  Hart- 
ford-style STV  system,  offering  recent  movies  at  $1.50  each  without  commercial 
interruptions,  this  conclusion  is  hardly  unimportant.  But  it  does  not  constitute 
a  revolution  in  broadcasting,  as  many  proponents  and  opponents  have  claimed 
it  would. 

GENERAL   ECONOMIC   VIABILITY   OF  NETWORK    STV 

As  in  the  case  in  conventional  broadcasting,  networking  and  national  pro- 
gram syndication  provide  scale  economies  and  probably  would  make  STV  viable 
in  much  of  the  nation  if  network  STV  were  offered  on  existing  independent 
stations  and  on  all  but  the  smallest  cable  systems. 

For  a  national  system,  the  first  cost  entry  in  Table  1  would  be  covered  at  the 
national  level,  since  the  additional  programming  costs  for  adding  another  sta- 
tion to  the  network  are  zero.  This  increases  the  gross  margin  per  subscriber  to 
$52,  and  drops  the  minimum  number  of  subscribers  needed  to  achieve  normal 
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profits  for  a  UHF  station  to  under  20,000,  or  on  a  cable  STV  system  to  under 
10,000.  Assuming  that  five  percent  of  the  potential  audience  would  subscribe 
to  STV  over-the-air,  the  minimum  viable  size  market  for  a  UHF  STV  station 
in  an  STV  network  would  be  400,000  homes,  which  is  roughly  the  size  of  the 
fiftieth  largest  television  market.  If  STV  were  offered  in  the  fifty  largest 
markets  and  on  large  cable  systems,  about  half  the  nation  would  have  access  to 
the  service. 

To  calculate  the  viability  of  this  kind  of  a  system,  costs  and  revenues  must  now 
be  brought  to  current  dollars  since  porgramming  costs  have,  in  the  past  ten 
years,  risen  more  rapidly  than  have  prices  in  general.  Results  of  these  calcula- 
tions are  shown  in  Table  2. 

Table  2. — Annual  costs  and  revenues  of  national  STV 

Millions 

Revenues   $285 

Expenses : 

Programs  . 175 

Subscriber  costs 20 

Station  costs 50 

Cable  costs   (20  regional  systems) 10 

Interconnection    20 

Total  $275 

Programming  costs  in  Table  2  are,  for  want  of  a  better  benchmark,  based 
upon  the  prices  currently  paid  by  networks  for  first-run  movies.  Generally,  net- 
works pay  about  $750,000  for  the  right  to  show  a  two-hour  movie  three  times 
in  prime  time  during  one  programming  year.  This  works  out  to  be  about 
$125,000  per  hour  of  broadcast  time.  It  is  assumed  that  this  represents  reason- 
able estimate  of  programming  costs  for  STV,  an  heroic  assumption  since  (1) 
other  television  programs  are  less  expensive  than  movie  rights  including  movies 
"made  for  television,"  which  are  about  half  as  expensive  as  regular  movies,  and 
(2)  movie  rights  fees  are  pure  rents  (the  true  costs  of  releasing  a  four-year-old 
movie  for  television  use  are  zero,  and  for  most  movies  even  the  opportunity 
costs  are  essentially  zero  since  the  gate  potential  of  most  movies  has  been 
close  to  exhausted  within  a  few  years  after  its  release).  At  any  rate,  this  figure 
generates  a  total  cost  for  STV  programming  for  one  year  of  about  $175  million. 

As  the  calculations  in  Table  2  reveal,  a  national  system  along  the  lines  de- 
scribed is  right  on  the  borderline  of  viabilty.  The  costs  and  revenues  as  calcu- 
lated are  sufficiently  close  that,  given  the  unreliability  of  the  basic  data,  the 
absolute  difference  of  $10  million  is  of  far  less  meaning  than  that  the  numbers 
came  out  so  close. 

Obviously,  the  future  of  STV  depends  critically  on  two  factors :  the  extent 
of  growth  of  cable  television  and  the  sensitivity  of  system  revenues  to  depar- 
tures from  the  price  structure  charged  in  Hartford.  STV  on  cables  would  avoid 
the  station  fees,  as  discussed  above,  and  the  signal  handicaps  associated  with 
UHF  stations.  The  relationship  between  cable  and  STV  may  well  be  symbiotic : 
in  the  present  regulatory  environment  with  severe  restrictions  on  which  stations 
a  cable  system  may  retransmit,  cable  probably  can  not  attain  many  more  sub- 
scribers than  ten  to  fifteen  percent  of  television  homes ;  at  the  same  time,  an 
extensive  national  STV  system  may  not  develop  unless  it  gains  access  to  the 
inexpensive,  VHF-quality  channels  that  could  only  be  provided  by  an  extensive 
national  cable  industry. 

THE    COMPOSITION    OF    PROGRAMMING   ON    STV 

The  major  offerings  of  STV  systems  thus  far  have  been  recent  movips  and 
sports  events.  Of  course,  it  is  not  surprising  that  this  result  transpired.  STV 
has  never  had  enough  subscribers  to  enable  it  to  afford  to  produce  its  own 
programming.  Instead,  it  has  had  to  rely  on  material  produced  for  other  media 
and  available  to  STV  at  very  minimal  marginal  costs.  Whatever  special  possi- 
bilities might  inhere  in  home  television  for  providing  innovative  forms  of  enter- 
tainment or  even  instruction  are  not  likely  to  emerge  until  the  potential  STV 
market  is  much  larger  than  it  was  while  the  early  systems  were  operating. 
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The  Hartford  system  did  attempt  to  provide  occasional  programs  other  than 
the  standard  fare  of  movies  and  sports.  Most  of  these  programs  were  videotapes 
of  performances  in  theatres  and  nightclubs,  or  of  programs  offered  in  other 
cities  on  independent  stations  but  not  available  in  Hartford  because  the  city 
lacked  any  independent  stations  other  than  the  STV  outlel.  The  principal  excep- 
tion was  educational  programming.  The  Hartford  station  produced  several  dis- 
cussion programs  featuring  Yale  professors,  with,  perhaps  predictably, 
disastrous  box  office  results  (one  program  on  the  American  economy  attracted 
one  viewer  at  50<*,  another  on  politics  had  an  audience  of  zero). 

The  Hartford  data  suggest  that  movies,  boxing,  serious  music  and  popular 
variety  programs  are  most  likely  to  generate  revenues  adequate  to  cover  costs 
on  national  STV.  The  next  category,  comprising  program  types  that  are  on  the 
borderline  of  viability,  includes  most  other  sports  events  (except,  of  course,  for 
the  major  professional  sports  other  than  hockey,  which  were  not  tested  in 
Hartford  and  probably  would  do  better)  and  dramatic  productions.  These  results 
emphasize  a  dual  role  for  STV  which  has  not  generally  been  recognized,  and 
indeed  once  again  places  it  squarely  in  the  middle  of  the  expectations  of  most 
proponents  and  opponents.  First,  some  classes  of  ''serious"  programming  did  well, 
but  not  well  enough  to  sustain  STV  on  their  own.  Second,  several  categories  of 
lighter  entertainment  were  popular  on  STV.  The  Hartford  station,  with  its  low 
budget,  could  not  experiment  with  the  staple  of  free  TV,  the  regular  series,  but 
all  other  categories  found  in  the  usual  TV  fare  did  very  well,  earning  revenues 
that  easily  would  cover  production  costs. 

THE   EXPERIMENTS   AND   THE   STV  REGULATION 

The  overriding  implication  of  the  preceding  analysis  is  that  the  concern  over 
substantial  diversion  of  popular,  conventional  programming  to  STV  is  probably 
unwarranted.  Past  experience  supplies  two  guides  on  this  issue:  the  existing 
network  systems  are  highly  profitable  and,  according  to  the  Hartford  results, 
only  a  small  fraction  of  viewers  ave  willing  to  pay  the  steep  prices — about  $12 
monthly — that  experiment  charged.  Even  if  half  the  nation  were  wired  to  cable 
or  living  in  cities  with  over-the-air  STV,  and  if  20  percent,  rather  than  4  per- 
cent, of  these  homes  subscribed  to  STV  at  $10  monthly,  and  viewed  it  half  of 
the  time,  network  audiences  (and  advertising  revenues)  would  decline  only  by 
5  percent.  While  such  a  loss  would  reduce  profits  in  the  network  system  by  about 
one-fourth,  it  would  still  leave  the  industry  a  45  percent  after-tax  rate  of  return 
on  investment,  significantly  above  average.  Meanwhile,  the  STV  systems  would 
raise  revenues  of  $720  million  from  subscribers.  Since  no  technical  limit  would 
restrict  the  number  of  cable  STV  systems  that  could  be  formed,  or  received  by  a 
viewer,  competition  would  cause  them  to  multiply  until  profits  per  system 
dwindled  to  average  for  business  generally.  With  costs  $250  million  annually 
at  most,  two  or  three  STV  systems,  in  addition  to  the  three  existing  networks, 
would  be  viable,  all  producing  programming  of  roughly  the  current  quality  of 
network  fare.  Of  course,  the  STV  penetration  and  viewing  figures  assumed  are 
very  high — five  times  as  high  as  Hartford.  A  final  result  much  closer  to  the 
Hartford  projection  is  a  more  reasonable  expectation. 

Substantial  program  erosion  is  unlikely  even  in  the  most  favorable  STV 
environment.  If  30  million  homes  become  cable  subscribers  or  are  offered  over-the- 
air  STV,  if  10  percent  of  these  subscribe  to  STV,  and  if  12  percent  of  these  are 
willing  to  pay  $1  to  watch,  say,  a  single  showing  of  an  hour-long  episode  of  the 
most  popular  network  shows,  the  STV  revenues  would  be  about  $360,000  per 
showing.  These  revenues  are  substantially  less  than  the  shows  now  generate  from 
advertising  on  free  network  TV.  Yet  to  be  even  that  large  would  require  that  each 
STV  subscriber  pay  nearly  $200  a  year  for  pay  programs. 

The  preceding  analysis  goes  much  further  than  is  necessary  to  justify  a  per- 
missive attitude  toward  STV.  As  long  as  channel  capacity  on  cable  is  reasonably 
large,  and  as  long  as  a  large  fraction  of  tne  nation  remains  unwired,  the  alleged 
dangers  of  STV  to  the  existing  broadcasting  system  are  illusory. 

The  principal  exceptions  to  this  generalization  are  a  few  highly  popular,  special 
events  such  as  major  athletic  championships.  The  reception  of  the  STV  audience 
to  championship  boxing  bears  out  the  possibility  that  these  especially  attractive 
events  might  draw  more  revenues  from  STV.  Such  events  are  sufficiently  infre- 
quent that  large  numbers  of  households  could  afford  to  pay  a  substantial  charge 
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for  viewing  them  without  experiencing  disastrous  consequences  with  respect  to 
the  family  entertainment  budget — which  is  not  the  case  with  the  regular  fare  of 
television,  the  regularly  scheduled  movie,  sports  event  or  series.  Given  the 
political  climate  with  respect  to  STV,  it  is  unlikely  that  the  industry  would  at- 
tempt to  divert  these  events  from  commercial  television,  but  even  so  the  Com- 
mission is  undoubtedly  correct  in  ruling  that  such  events  can  not  switch  to  STV. 

The  point  of  the  rules  relating  to  motion  pictures  is  less  obvious.  The  current 
rule  may  impose  some  costs  on  STV,  but  not  because  it  prevents  competition 
between  STV  and  broadcasters.  Its  effect  is  to  deny  STV  access  to  some  program- 
ming that  is  not  used  by  broadcasters.  First  run  threatre  exhibition  of  motion 
pictures  is  simply  too  valuable  to  make  either  commercial  television  or  STV 
competitors  for  movie  rights  immediately  after  a  picture  is  released.  For  the 
more  interesting  pictures,  lucrative  theatre  exhibition  is  likely  to  be  possible  for 
well  over  a  year,  especially  if  the  film  is  nominated  for  major  awards.  Obviously, 
the  motion  picture  companies  would  prefer  to  keep  the  picture  earning  the  high 
revenues  from  threatre  exhibition  as  long  as  that  is  possible,  so  that  negotiations 
for  release  to  STV  much  in  advance  of  the  end  of  the  major  theatre  runs  are  not 
feasible.  Thus,  the  three-year  limitation  on  cable  STV,  given  the  lead  time  re- 
quired by  STV  systems  for  negotiating  the  rights  and  scheduling  showings,  can 
be  an  obstacle  in  gaining  access  to  the  best  films. 

It  is  highly  doubtful  that  elimination  of  the  3-10  year  rule  will  have  an  ap- 
preciable impact  upon  the  availability  of  programming  for  commercial  television. 
Most  importantly,  the  program  production  industry — firms  that  produce  series, 
specials,  made-for-TV  movies  and  movies  exhibited  first  in  theatres — is  highly 
competitive  and  able  to  respond  quite  rapidly  to  changes  in  the  demand  for  its 
product.  Mortality  of  firms  in  the  industry  is  very  high,  with  about  forty  percent 
of  the  firms  selling  their  first  program  in  one  year  going  out  of  business  by  the 
next,  and  with  several  times  as  many  programs  for  sale  each  spring  as  are 
eventually  purchased  by  networks  or  independent  stations.  If  STV  significantly 
increases  the  profitability  of  the  movie  and  program  production  industries,  the 
response  will  be  a  substantial  increase  in  the  production  of  both  movies  and 
programs  made  directly  for  television,  rather  than  a  decline  in  the  program- 
ming available  to  commercial  television. 

Another  important  feature  of  the  current  television  industry  is  that  owners 
of  the  rights  to  motion  pictures  apparently  do  much  better  at  bargaining  with 
networks  over  exhibition  fees  than  do  series  producers :  the  maximum  share  of 
advertising  income  from  movie  showings  on  television  that  could  be  paid  to 
owners  of  movie  rights  without  causing  networks  to  lose  money  on  movies  has 
been  estimated  as  45  percent ;  the  actual  payments  for  movies  average  over  40 
percent  of  advertising  income.5  This  means  that  holders  of  movie  rights  release 
movies  to  television  roughly  at  the  point  when  networks  can  finally  outbid  the 
income  from  theatre  exhibition — that  is  to  say,  largely  on  the  terms  of  the  movie 
producers.  Since  the  typical  movie  is  not  released  to  television  for  several  years 
after  it  is  made,  it  is  apparent  that  motion  pictures  are  being  withheld  from 
television  now  well  past  the  first  run  of  pictures.  In  this  environment,  it  is  con- 
ceivable that  STV  would  actually  reduce  the  average  wait  between  release  in 
theatres  and  showing  on  commercial  television.  If  the  release  to  STV  is  towards 
the  end  of  the  first  theatre  run  and  serves  primarily  as  a  replacement  for  show- 
ings at  neighborhood  theatres  several  years  after  release,  then  the  principal 
effect  of  STV  would  be  to  provide  a  quicker,  more  effective  way  for  motion  pic- 
ture companies  to  capture  the  relatively  low-priced  second  and  third  run 
exhibitions. 

The  main  attractions  of  the  second  and  third  run,  neighborhood  theatre  exhibi- 
tion are  economy  (ticket  prices  are  lower  than  for  first  run  showings)  and  con- 
venience (theatres  are  closer  to  home  and  seldom  have  long  waiting  lines).  STV 
is  well  suited  to  satisfy  this  market,  since  it  can  be  at  least  as  inexpensive  and 
convenient  as  the  local  second  run  theatre.  At  any  rate,  the  STV  industry  sees 
its  primary  market  for  movies  as  being  in  the  first  few  years  after  release,  in 
competition  with  the  neighborhood  run.  If  STV  is  successful,  it  will  reduce  the 


B  See  Noll,  Peck  and  McGowan,  Economic  Aspects  of  Television  Regulation,  p.  67. 
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duration  of  the  neighborhood  run  by  substituting  for  some  of  the  latter's  busi- 
ness, and  thereby  lead  to  an  earlier  release  for  commercial  television.  If  STV 
does  not  succeed  in  reducing  the  second  and  third  run,  then  it  will  have  no  effect 
on  the  release  date  to  commercial  television,  which  with  a  minor  STV  industry 
will  continue  to  be  determined  by  the  duration  of  lucrative  theatre  exhibitions. 

Finally,  it  bears  repeating  that  the  most  optimistic  projections  of  the  size  of 
the  STV  market  still  leave  the  vast  majority  of  Americans  not  subscribing  to 
the  service.  This  means  that  an  STV  business  that  is  extremely  successful  will 
still  leave  an  enormously  attractive  market  for  movies  on  commercial  television. 
If  half  the  nation  is  offered  STV,  if  twenty-five  percent  of  those  offered  the 
service  actually  buy  it,  and  if,  as  was  the  case  in  Hartford,  less  than  twenty- 
five  percent  of  subscribers  watch  any  given  movie,  then  about  3  percent  of  the 
TV  households  will  view  the  typical  movie  on  STV.  Considering  that  some 
households  are  likely  to  view  a  movie  a  second  time  when  it  is  offered  free 
on  commercial  television,  an  STV  industry  of  even  this  magnitude  can  have  no 
appreciable  affect  on  movie  audiences  on  free  television. 

Consequently,  it  is  difficult  to  find  any  good  reason  to  deny  STV  full  access 
to  movies.  There  is  adequate  programming  for  all  modes  of  exhibiting  films, 
and  the  impact  of  even  a  fantastically  successful  STV  industry  on  commercial 
television  is  likely  to  be  so  small  as  to  be  imperceptible,  and  may,  for  the  reasons 
given  above,  actually  bring  movies  to  commercial  television  sooner  after  release 
than  is  now  the  case. 

The  rules  with  respect  to  sports  events  are  perhaps  the  most  difficult  to  deal 
with,  in  part  because  of  the  fanatical  attitude  of  most  people  towards  sports. 
If  STV  offers  a  threat  to  commercial  television  in  any  program  category,  it  is 
in  sports.  In  fact,  several  sports  events  have  already  switched  in  that  they  are 
exhibited  through  closed-circuit  television  in  theatres.  For  instance,  the  last 
World  Cup  soccer  matches,  which  would  not  rank  high  on  most  Americans' 
lists  of  sports  events,  were  shown  only  in  theatres,  whereas  four  years  earlier 
the  matches  were  carried  by  a  commercial  network.  Similarly,  championship 
boxing  events  long  ago  abandoned  free  television  for  the  theatre. 

Nevertheless,  STV  has  an  important  potential  benefit  with  respect  to  sports. 
If  STV  can  be  an  important  source  of  revenue  to  sports  enterprises,  it  will 
make  possible  the  emergence  of  new  leagues  in  the  professional  team  sports. 
Thusfar,  the  emergence  of  new  leagues  has  been  the  only  successful  mechanism 
for  introducing  competition  into  professional  sports,  to  the  benefit  of  players 
(teams  now  compete  for  player  services  in  every  major  team  sport  but  base- 
ball), of  fans  (competition  among  leagues  increases  the  availability  of  games 
on  television  and  in  person)  and  of  broadcasters  (the  World  Football  League 
and  the  Hughes  Television  Network  have  given  independent  stations  the  oppor- 
tunity, to  participate  in  the  presentation  of  major  league  professional  football 
and,  thereby,  capture  very  handsome  prime  time  ratings  in  competition  with 
the  networks).  Thus,  if  STV  can  be  used  as  a  vehicle  for  promoting  competition 
in  sports  without  actually  causing  sports  broadcasts  on  commercial  television 
to  disappear,  it  will  constitute  a  major  advance  to  all  concerned  except  those 
sports  enterprises  that  would  lose  a  monopolistic  position  in  selling  tickets 
and  broadcasting  rights. 

With  respect  to  regular  series  programs,  the  necessity  of  restrictive  rules 
is  highly  dubious.  Each  year  literally  scores  of  ideas  for  series  are  made  into 
pilots,  and  many  promising  ideas  are  not  picked  up  by  the  networks  simply 
because  the  amount  of  national  network  time  is  so  limited.  Given  the  resources 
available  to  the  programming  industry  and  the  extraordinarily  high  unemploy- 
ment rates  among  actors,  there  is  simply  no  good  reason  to  prevent  STV  from 
having  access  to  these  types  of  offerings.  A  minimal  step  in  the  right  direction 
would  be  to  permit  STV  exhibition  of  new  episodes  of  any  series  or  sequence 
of  movies  with  a  continuing  cast  of  characters  that  is  rejected  as  a  pilot  or 
cancelled  by  the  commercial  networks.  As  argued  above,  there  is  simply  no 
threat  at  all  that  popular  series  will  massively  shift  to  STV.  The  program 
production  industry  can  always  supply  good  series  for  free  exhibition,  under* 
cutting  the  demand  for  STV  series,  and,  in  any  event,  consumers  simply  are 
not  going  to  be  willing  in  sufficient  numbers  to  devote  a  large  portion  of  their 
viewing  time  to  pay  television. 


276 

But  in  some  specific  cases,  relatively  small  but  very  loyal  audiences  may  be 
willing  to  pay  enougb  for  a  series  that  is  not  designed  to  maximize  the  size 
of  the  audience  to  make  it  commercially  viable.  Every  year  the  commercial 
networks  cancel  one  or  two  series  that  have  low  ratings  but  that  nonetheless 
have  very  devoted  audiences  who  loudly  express  disapproval  at  the  cancellation. 
If  STV  can  create  a  regular  series  format  that  can  attract  a  small,  paying 
audience,  it  might  thereby  make  a  significant  contribution  to  television  diversity. 
Right  now,  this  does  not  appear  likely,  since  STV  is  too  small  a  factor  in  the 
market  for  programming  to  be  able  to  support  productions  as  costly  as  a  regular 
series.  But  in  the  future,  as  it  grows,  STV  might  be  able  to  display  considerable 
originality  in  its  offerings  in  ways  that  really  offer  no  direct  competition  with 
commercial  television  but  nevertheless  fall  within  the  "regular  series"  rubric. 
Certainly  it  is  a  mistake  to  foreclose  the  possibility  of  such  innovative  behavior. 

CONCLUSIONS 

Taken  by  themselves,  current  restrictions  on  pay  cable  are  anticompetitive, 
but  probably  of  no  major  immediate  economic  importance.  As  long  as  cable 
television  regulations  prevent  the  development  of  a  relatively  extensive  nation 
cable  network,  the  potential  audience  for  STV  over  cables  will  be  small.  But 
if  cable  television  ever  does  grow  to  reach  a  large  proportion  of  American 
homes,  restrictions  on  pay  cable  will  have  major  economic  significance.  If  the 
potential  market  for  pay  cable  becomes  large,  it  will  constitute  a  major  com- 
petitive alternative  to  the  existing  broadcast  system,  although  not  one  that  will 
come  anywhere  near  close  to  bankrupting  free  stations. 

As  time  progresses  and  the  initial  impact  of  loosening  the  regulations  on  pay 
cable  or  STV  generally  grows  larger,  prospects  for  rectifying  existing  anticom- 
petitive policies  are  certain  to  diminish.  In  hearings  on  airline  regulation  held 
last  February  by  the  Senate  Subcommittee  on  Government  Operations  it  was 
clear  that  the  most  important  argument  against  deregulation  was  the  transition 
cost.  In  moving  to  a  deregulated  environment  in  which  airline  prices  were 
substantially  lower,  many  lines  would  face  severe  financial  hardship  until  the 
excess  capacity  created  by  the  existing  system  was  worked  off,  and  aircraft 
manufacturers  would,  in  the  meantime,  suffer  a  period  of  perhaps  as  long  as 
two  or  three  years  in  which  domestic  sales  of  aircraft  were  significantly  reduced. 
Thus,  an  inefficient  regulatory  structure  becomes  extremely  difficult  to  dismantle 
because  of  its  very  inefficiency. 

The  same  kind  of  situation  can  arise  in  broadcasting.  The  very  fact  that 
STV  is  now  small  and,  even  if  regulations  are  relaxed,  no  significant  threat 
to  the  existing  system  is  the  best  reason  for  acting  now  to  undo  the  policies 
that  protect  broadcasters  from  its  development.  This  will  allow  the  transition 
to  a  mixed  free  and  pay  system  to  be  gradual,  inflicting  no  sudden,  dramatic 
change  on  the  economic  condition  of  either  the  broadcasting  or  the  program 
production  industries. 

It.  is  apparent  from  the  history  of  the  FCC  that  a  move  towards  more  com- 
petition in  television  must  be  initiated  by  the  Congress.  The  FCC  has  interpreted 
its  legislative  mandate  in  a  manner  that,  while  anticompetitive,  has  nonetheless 
stood  the  challenge  of  the  courts.  The  historical  record  of  the  Commission  shows 
admirable  consistency — the  policies  underlying  seemingly  unrelated  decisions 
with  respect  to  television  all  have  a  common  base  in  the  vision  of  television 
that  the  Commission  has  held  since  the  early  1950s.  There  is  no  reason  to  believe 
that  this  vision  will  change  dramatically  in  the  years  to  come  without  a  clear 
directive  to  do  so  from  the  Congress,  Cable  television  and  STV  regulations 
provide  an  important  opportunity  for  Congress  to  change  the  direction  of  the 
development  of  the  broadcasting  industry  in  favor  of  more  competition  and 
greater  programming  diversity. 
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CABLE'S  FUTURE  IN  EDUCATION 


Constructing  the  Electronic 
Highway 


Dr.  Charles  Ruffing 

University  of  Michigan,  Ann  Arbor 


In  Michigan  there  are  many  people  working  in  the  field  of  education 
who  look  upon  cable  not  just  as  more  television,  but  as  a  communications 
system  which  has  the  potential  of  delivering  instructional  materials  to  every 
person  in  the  state,  no  matter  what  his  location,  Teed,  or  status.  They  look 
at  cable  as  some  day  being  the  backbone  of  a  statewide  educational 
telecommunications  network  wherein  most  of  the  schools  in  the  state  will 
be  interconnected,  with  a  bidirectional  transfer  of  information  in  video, 
audio,  and  digital  modes.  This  is  a  major  unc'ertaking,  for  it  will  take 
decades  to  accomplish. 

But  we  are  planning  a  super  highway,  and  I  would  like  to  remind  you 
that  the  automotive  super  highways  of  today  were  planned  decades  ago  and 
are  still  not  complete,  if  at  all  started.  We  have  :he  luxury  at  this  point  in 
time  to  plan.  The  Michigan  view  of  cable  is  not  solely  instructional  televi- 
sion. It  is  an  approach  whereby  the  six-megahertz  television  channel  can  be 
modulated  into  subcarriers,  and  that  fact,  that  yc  j  can  use  that  channel  to 
interconnect  other  electronic  equipment,  has  exciting  potential  for  educa- 
tion. 

We  are  now  doing  some  things  in  Michigan  i/ising  this  form  of  narrow- 
casting.  But  the  cable  we  are  using  belongs  to  the  Bell  System  and  we  are 
being  priced  out  of  the  marketplace.  For  example:  In  Macomb  County  every 
junior  high  and  high  school  building  has  a  g.oup  of  teleprinters  in  it 
connected  to  a  master  computer  at  the  intermed.ate  school  district  office. 
Every  day  every  junior  high  school  student  and  high  school  student  who  is 
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taking  mathematics  and  science  can  extract  data  from  that  computer  to 
help  him  in  his  problem-solving.  At  this  point  in  time,  we  have  about  100 
teleprinters  connected  to  that  computer.  The  phone  bill  is  $32,000  a  month. 

When  you  think  that  a  six-megahertz  television  channel  can  accommo- 
date close  to  1,000  teleprinters  connected  to  that  computer  and  negate  that 
recurring  $32,000  monthly  charge,  you  can  understand  why  educators  might 
be  excited  about  cable.  In  Hazel  Park  14  school  buildings  in  a  four-square- 
mile  area  connected  to  Northwestern  Community  College  in  Traverse  City 
— the  phone  bill  at  the  end  of  the  school  year:  $20,000.  These  are  recurring 
costs.  These  are  the  costs  that  educators  have  to  live  with  if  they  want  to 
use  these  kinds  of  systems  and  these  are  the  kinds  of  recurring  cost  that 
keep  educators  from  extending  those  kinds  of  instructional  programs. 

In  Genesee  County  every  high  school  is  connected  to  a  master  compu- 
ter and  every  youngster  in  junior  or  senior  high  has  access  to  a  computer 
that  helps  him  make  judicious  career  selections.  In  Saginaw  County  every 
elementary  school  is  connected  to  a  master  computer  whereby  special- 
education  youngsters,  those  who  .can  be  taught,  are  put  into  classrooms 
with  their  peer  groups,  and  each  week  prescribed  instruction  is  typed  out  to 
the  teacher  of  that  student  and  he  or  she  can  do  these  extra-special  things 
that  enable  that  special  ed  youngster  to  remain  with  his  or  her  peer  group. 
Incidentally,  these  are  all  connected  by  cable  but  the  cable  we  are  using,  I 
must  say,  is  Michigan  Bell's. 

Up  in  Cheboygan  every  school  has  an  input/output  device,  a  teleprinter 
with  a  cathode  ray  tube  connected  by  computer  to  a  regional  educational 
media  center  by  cable.  When  a  teacher  wants  to  teach  a  particular  concept, 
she  goes  to  the  teleprinter  and  types  in  the  word  or  the  phrase  and,  just  like 
the  airlines  have  everything  popping  out  on  a  CRT  tube,  everything  that  is  in 
the  media  that  pertains  to  that  particular  subject  slowly  rolls  by  her  and  then 
it  is  annotated,  and  she  knows  at  that  moment  what  is  in  the  regional 
educational  media  library  that  will  help  her  to  teach  that  particular  concept. 
And  then  it  will  also  tell  her  if  it  is  booked.  And  if  it  is  not,  she  can  book  it 
instantaneously.  Once  again,  this  is  cable. 

One  of  the  other  intermediate  school  district  offices  is  connected  to 
every  superintendent's  office  at  the  local  school  district  level  with  a  fac- 
simile device  so  every  morning  the  important  work  that  has  to  get  out  from 
the  intermediate  superintendent  is  sent  to  each  school  superintendent.  This 
is  done  by  FAX.  We  are  at  this  time  transferring  that  to  FM  to  ready  it  for 
cable  when  that  community  is  cabled,  so  that  the  transfer  to  cable  is  not  too 
much  of  a  problem. 

We  are  doing  some  things  with  slow-scan  television.  At  this  point  in 
time  we  are  televising  slow-scan  pictures  on  the  subcarriers  of  an  FM  radio 
station.  The  scan  rate  is  seven  seconds.  If  you  will  for  the  moment,  consider 
instructional  television  and  perhaps  say  to  yourself  that  maybe  most  instruc- 
tional television  doesn't  have  to  move,  it  only  moves  because  the  medium 
dictates  it,  and  you  can  see  how  slow-scan  television  has  a  tremendous 
potential  as  an  alternative  delivery  system.  When  this  is  aced  out  and 
worked  at,  we  can,  on  one  six-megahertz  channel,  put  on  300  individual 
slow-scan  programs  with  accompanying  audio.  So  there  is  potential. 

All  of  these  programs  can  be  extended  to  other  school  communities  in 
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Michigan  only  through  cable  and  only  through  the  cooperation  of  the  cable 
entrepreneur.  I  would  like  to  direct  myself  to  that  concept,  cooperation 
between  the  cable  industry  and  education,  and  offer,  if  I  may,  a  mutually 
advantageous  proposal.  It  is  my  understanding  that  the  auxiliary  services 
concept  proposed  for  cable  by  the  cable  industry  has  not  developed  with 
much  rapidity  because  of  the  high  cost  of  constructing  such  a  sophisticated 
system,  coupled  with  the  uncertainty  of  the  marketplace  in  accepting  and 
subscribing  to  such  services.  Consequently,  most  research  in  that  area  is 
singular,  spasmodic  and  isolated. 

I  contend  that  the  research  to  develop,  test,  and  evaluate  the  blue  sky 
potential  of  the  auxiliary  services  is  in  the  field  of  education,  because  we  are 
there.  These  are  our  offerings  to  the  cable  television  industry.  We  have  the 
need.  The  first  is  the  extension  of  quality  educational  programs  to  every 
citizen,  regardless  of  his  need  or  location.  We  have  the  track  record, 
attested  to  by  hundreds  of  functional  telecommunications  program  modes 
functioning  in  educational  institutions  around  the  United  States.  We  have 
the  input-output  devices.  We  have  countless  computers.  We  have  thousands 
of  computer  terminals.  We  have  hundreds  of  audiovisual  retrieval  systems. 
We  have  many  TV  studios  and  complementary  equipment,  mostly  unener- 
gized.  We  have  huge  libraries  of  software  already  existent  to  feed  those 
existing  systems.  We  have  the  track  record;  we  have  been  there.  We  have 
researchers  who  are  looking  for  new  worlds  to  conquer  at  the  university  and 
college  level.  And  we  have  the  money.  Federal,  state,  and  local  monies  are 
available  and  can  be  obtained  to  supplement  and  complement  what  we 
presently  have,  or  what  we  are  about  to  receive.  And  we  can  do  it. 

Just  last  year  in  Adrian,  Michigan,  the  Department  of  Education,  with  a 
consortium  of  schools  in  the  City  of  Adrian  and  the  local  CATV  entre- 
preneur, Liberty  Television,  did  indeed  get  into  the  development  of  an 
experimental  cable  system.  The  educational  units  are  Adrian  College, 
Sienna  Heights  College,  a  Catholic  girls  school,  St.  Joe's  Academy,  a 
Catholic  high  school  for  girls,  soon  to  be  co-ed,  a  state  correctional 
institution  for  teenage  boys  and  girls,  a  county  vocational-technical  center, 
and,  from  the  complex  of  the  Adrian  public  schools,  a  high  school,  two 
middle  schools,  and  three  elementary  schools.  And  we  connected  all  of 
these  units  together. 

Fortunately,  we  found  such  a  mixture  of  educational  institutions  in 
Adrian  in  a  six-mile  area,  so  we  didn't  have  to  lay  or  hang  too  much  cable. 
We  also  found,  most  importantly,  the  kind  of  enlightened  educational 
leadership  that  you  need  to  mount  this  kind  of  a  project.  The  administrators 
in  those  educational  units  saw  the  benefit  of  cabla  and,  with  no  hesitancy, 
got  involved  in  bringing  into  the  fold  their  share  of  the  expenses. 

So  we  have  functioning  at  this  point  in  time,  right  now  today,  in  Adrian, 
Michigan,  a  14  channel  bi-directional  system,  bi-directional  audio,  video, 
and  telemetry.  The  reason  we  did  this  is  because  most  of  our  major  cities 
are  perhaps  maybe  three  or  four  years  away  from  any  kind  of  an  educational 
combination  on  the  cable;  and  I  would  be  the  first  to  admit,  if  they  had  them 
today,  they  would  fall  flat  on  their  duff.  What  we  are  attempting  to  do  in 
Adrian  is  to  develop  an  experimental  test  bed.  We  want  to  develop,  test  and 
evaluate  what  educators  would  do  with  the  system  if  they  had  it. 
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Consequently,  now  in  Michigan,  for  the  first  time,  educators  have  14 
bi-directional  audio,  video,  and  digital  channels.  We  hope  over  the  next 
three  years  to  program  what  we  possibly  can  with  that  kind  of  system,  have 
people  in  the  system  fly  high  as  an  eagle,  if  you  will.  Every  failure  will  be  a 
success  because  we  can  then  take  that  to  school  systems  in  the  future  as  an 
example  of  what  won't  work.  But  we  are  very  sure  that  we  will  find  many, 
many  different  kinds  of  programs  that  will  function  and  we  can  turn  them 
over  to  the  Detroits,  to  the  Saginaws,  to  the  Kalamazoos  and  say,  "Here,  this 
works;  here,  this  doesn't  work."  Next  September,  when  the  switch  is 
thrown,  we  should  have  some  exciting  programs. 

Be  all  that  as  it  may,  I  recommend  that  educators  and  cable  people  get 
together.  Congressman  Torbert  Macdonald  said  that  the  next  few  years  for 
the  cable  industry  should  be  a  period  of  experiment  and  special  service. 
This  proposal  affirms  that  statement.  Two  years  ago,  the  Michigan  Depart- 
ment of  Education  conducted  a  cable  education  conference  in  Lansing, 
Michigan,  and  NCTA  President  David  Foster  and  National  Chairman  Amos 
Hostetter  were  our  keynote  speakers.  Their  consensus  in  regard  to  cable 
and  education  working  together  was,  "No  more  talking,  let  us  begin."  To 
that  I  can  only  add,  "Why  not?" 
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CABLE:    THE  THREAD  BY  WHICH  TELEVISION 
COMPETITION  HANGS* 

D.  BRUCE  PEARSON** 

L     Introduction 

Television  viewers  consumed  142  billion  hours  of  telecasting  time 
in  1972  at  a  cost  of  a  little  more  than  two  cents  per  hour  per  house- 
hold.1 These  figures  suggest  that  the  social  importance  of  television 
far  exceeds  its  economic  importance  despite  the  four  billion  dollars 
that  the  industry  generates  annually.  Other  surveys  indicate  that  in 
1973,  for  the  eleventh  consecutive  year,  television  viewing  reached  a 
record  high.2  Ninety-six  percent  of  all  American  households  have  at 
least  one  television  set;  the  average  television  household  watches  tele- 
vision six  hours  and  25  minutes  a  day,  seven  days  a  week,  52  weeks 
a  year.3 

The  thesis  of  this  article  is  that  television  programming  is  now  con- 
centrated in  too  few  sources — the  three  national  networks — and  that 
the  media  are  generally  too  concentrated  at  the  local  level.  Cable 
television,  however,  offers  a  means  of  reducing  this  concentration  if 
it  is  released  from  its  present  confining  regulations  and  is  allowed  to 
compete  more  freely  with  the  powerful,  concentrated,  and  profitable 
television  industry,  whose  interests  these  regulations  seem  to  serve. 

*  This  article  expresses  the  personal  views  of  the  author  and  in  no  way  reflects 
the  official  position  of  the  Department  of  Justice. 

**  Staff  attorney,  Antitrust  Division,  Department  of  Justice;  formerly  Staff  At- 
torney, FCC,  1968-70;  A.B.  1960,  Colgate  University;  M.A.  1962,  University  of  Penn- 
sylvania; J.D.  1968,  Harvard  University. 

1.  A  Television  Digest  White  Paper,  Weekly  Television  Digest,  Dec.  24,  1973, 
at  1  (remarks  of  Vincent  T.  Wasilewski,  President  of  the  National  Association  of 
Broadcasters  (NAB)).  The  cost  figure  was  derived  by  dividing  total  net  television  rev- 
enues by  total  household  viewing  hours.  Of  course,  the  advertisers  bore  the  direct  cost, 
and  presumably  passed  it  on  to  those  who  bought  their  products. 

2.  See  Broadcasting,  Dec.  21,  1973,  at  5. 

3.  Advertising  Age,  Nov.  21,  1973,  at  93-94.  Television  viewing  has  unques- 
tionably become  the  leading  national  pastime,  possibly  ranking  second  only  to  sleep  as 
a  national  activity.  Furthermore,  we  are  often  reading  'about  television  when  we  are 
not  watching  it.  For  example,  TV  Guide  is  our  second  leading  magazine,  with  only 
one  percent  less  circulation  than  Readers  Digest.  Id.  at  74.  Moreover,  a  browse 
through  the  magazine  titles  at  virtually  any  newsstand  will  reveal  the  inroads  that  tele- 
vision-gossip magazines  have  made  into  a  field  formerly  dominated  by  movie-gossip 
magazines. 
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II.     Television:  The  Regulatory  Framework — 
A  Guarantee  of  Concentration 

A.     Channel  Allocations 

On  April  14,  1952,  the  Federal  Communications  Commission 
(FCC)  issued  its  Sixth  Report  and  Order  on  Television  Allocations* 
which  lifted  a  45 -month  freeze  on  the  processing  of  applications  to  con- 
struct television  stations  and  established  a  national  television  policy. 
This  report  is  the  most  important  document  in  the  federal  regulation 
of  television;  the  allocation  scheme  it  established  persists  to  this  day. 
The  Commission's  channel  allocations  permitted  television  stations  to 
utilize  617  very  high  frequency  (VHF)  channels  and  1,436  ultra  high 
frequency  (UHF)  channels.5  At  the  time  the  Sixth  Report  was  re- 
leased, however,  all  108  television  stations  then  operating  broad- 
casted on  VHF  bands,  and  virtually  none  of  the  17  million  television 
receivers  in  operation  was  equipped  to  receive  UHF  signals.6  The 
FCC  rejected  proposals  either  to  move  the  entire  commercial  televi- 
sion band  to  UHF  or  to  allocate  to  each  city  either  UHF  or  VHF  chan- 
nels but  not  both.7  It  also  rejected  proposals  for  high-powered  re- 
gional VHF  stations  which  would  serve  wide  areas.  Instead,  the  Com- 
mission adopted  the  principle  of  localism  in  television  broadcasting  by 
dispersing  VHF  allocations  among  many  communities.  Because  of 
spectrum  crowding  problems,  this  scheme  so  reduced  the  number  of 
VHF  allocations  to  any  one  market  that  only  Los  Angeles  and  New 
York  now  have  more  than  four  commercial  VHF  stations. 

Thus,  the  Sixth  Report  had  the  effect  of  eliminating  the  possibility 
that  more  than  three  national  television  networks  could  operate  on  the 
VHF  spectrum.     Before  the  Sixth  Report,  the  Allen  B.  Dumont  net- 


4.  Amendment  of  §  3.606,  Sixth  Report  and  Order,  17  Fed.  Reg.  3905  (1952). 
See  generally  Broadcasting,  April  14,  1952,  at  23,  67-68. 

5.  Eighty  VHF  channels  and  162  UHF  channels  were  reserved  for  use  by  non- 
commercial stations.  As  of  January  1974,  there  were  605  VHF  stations  and  334  UHF 
stations  on  the  air;  of  these,  513  VHF  and  185  UHF  were  commercial.  Weekly  Tele- 
vision Digest,  Weekly  TV  Addenda,  Jan.  28,  1974,  at  1.  These  totals  include  satel- 
lite stations.  The  VHF  spectrum  consists  of  channels  2  to  6,  operating  between  54 
and  88  megacycles,  and  channels  7  to  13,  operating  between  174  and  216  megacycles. 
The  UHF  spectrum  consists  of  channels  14  to  84,  operates  between  470  and  890  mega- 
cycles, and  adjoins  the  higher  FM  spectrum.  Each  television  channel  occupies  a  fre- 
quency band  six  megacycles  wide. 

6.  See  Amendment  of  §  3.606,  Sixth  Report  and  Order,  17  Fed.  Reg.  3905,  4097 
(1952)  (Jones,  Commissioner,  dissenting).  The  All-Channel  Receiver  Act,  47  U.S.C. 
§§  303(s),  330  (1970),  enacted  in  1962,  led  to  the  requirement  that  all  television  re- 
ceivers must  have  adequate  UHF  receiving  capability.  Yet,  by  1974,  22  years  after 
the  Sixth  Report  and  Order,  only  86  percent  of  all  television  households  were  equipped 
to  receive  UHF  signals.    Broadcasting,  Feb.  4,  1974,  at  24. 

7.  The  examples  of  the  Bakersfield  and  Fresno,  California,  markets  indicate  that 
even  without  local  VHF  competition,  UHF  stations  can  still  be  financial  losses  or 
merely  marginal  financial  successes.  See  43  Television  Factbook  70-b  to  72-b,  78- 
b  to  81-b  (Stations  Vol.  1973-74). 
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work  was  offering  a  fourth  network  service,  but  Dumont  failed  to  con- 
vince the  FCC  to  preserve  the  existing  number  of  competitors  by  al- 
locating four  VHF  channels  to  the  major  markets.  The  result  has 
been  that  five  of  the  top  ten  television  markets — Detroit,  Boston, 
Cleveland,  Philadelphia,  and  Pittsburgh — were  allocated  only  three 
commercial  VHF  channels  each,  and  only  14  of  the  top  50  television 
markets  have  more  than  three  VHF  channels.  Hence,  the  survival 
of  only  three  networks  was  guaranteed.  Dumont,  a  television  pioneer, 
ceased  networking  in  1955  and  left  the  television  industry  entirely  by 
the  end  of  the  decade.8 

The  objectives  of  the  allocation  scheme  adopted  in  the  Sixth  Re- 
port were  frustrated  by  the  subsequent  development  of  television,  de- 
spite some  Commission  attempts  to  diversify  the  industry.  In  1953, 
it  adopted  rules  limiting  owners  of  multiple  stations  to  seven  television 
stations  each,  no  more  than  five  of  which  may  be  in  the  VHF  band, 
and  applied  its  "duopoly"  rules  to  television  broadcasting.9  More  re- 
cently, the  Commission  declared  that  "a  primary  objective"  of  its  Pol- 
icy Statement  on  Comparative  Broadcasting  Hearings10  was  diversity 
of  control  of  the  media.  The  principle  of  localism  in  television  broad- 
casting was  undermined,  however,  by  the  dependence  of  licensees 
upon  network  originations  and  off-network  syndicated  programming 
for  most  of  their  air  time.  Further,  the  Report's  assumption  that  UHF 
would  develop  as  a  rival  medium  to  VHF  has  not  materialized. 

B.     Station  Licensing 

The  FCC's  choices  for  licensees  of  VHF  stations  in  the  major  mar- 
kets during  the  first  decade  of  television  showed  little  regard  for  pro- 
moting competition.  NBC  and  ABC  initially  received  licenses  for 
VHF  stations  in  each  of  the  three  largest  markets — New  York,  Los 
Angeles,   and  Chicago — and  afterwards  received  licenses  to  operate 

8.  Dumont  was  possibly  handicapped  by  a  lack  of  radio  broadcast  experience 
which  deprived  it  of  the  performance  history  which  the  other  three  networks  possessed. 
See  Broadcasting,  April  14,  1952,  at  70-71.  See  generally  D.  Le  Due,  Cable  Tele- 
vision and  the  FCC:  A  Crisis  in  Media  Control  (1973). 

9.  Amendment  of  §§  3.35,  .240,  .636,  18  Fed.  Reg.  7796,  7799-7800  (1953).  The 
multiple  ownership  rules  were  upheld  in  United  States  v.  Storer  Broadcasting  Co.,  351 
U.S.  192  (1956).  Earlier,  the  Commission  had  adopted  its  "duopoly"  rules,  Rules  Gov- 
erning Standard  and  High  Frequency  Broadcast  Stations,  5  Fed.  Reg.  2282,  2384 
(1940),  which  forbade  a  broadcast  licensee  to  obtain  a  second  license  in  the  same 
broadcast  service  in  any  market.  Recently,  the  Commission's  rules  were  amended  to 
bar  television-radio  cross-ownership  in  the  same  market,  although  existing  cross-owners 
were  "grandfathered."  See  Amendment  of  Part  74,  Subpart  K,  Second  Report  and  Or- 
der, 23  F.C.C.2d  816  (1970). 

10.  1  F.C.C.2d  393,  394  (1965).  The  criteria  of  the  Policy  Statement  were  ap- 
plied in  the  famous  WHDH-TV  proceeding,  which  finally  imposed  the  drastic  remedy 
of  forfeiture  of  a  multimillion-dollar  broadcast  property.  WHDH,  Inc.,  16  F.C.C.2d 
1  (1969),  aff'd,  444  F.2d  841  (D.C.  Cir.  1970),  cert,  denied,  403  U.S.  923  (1971). 
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VHF  stations  in  two  other  top  ten  markets.11  CBS  held  only  one  ini- 
tial license,  to  operate  Channel  2  in  New  York.  It  subsequently  ac- 
quired stations  in  Los  Angeles  (1950),  Chicago  (1953),  Philadelphia 
(1957),  and  St.  Louis  (1957).12  Thus,  by  1953  each  network  had 
become  the  licensee  of  stations  in  each  of  the  nation's  top  three  mar- 
kets and,  by  1957,  each  also  became  the  licensee  of  two  other  sta- 
tions located  in  top  ten  markets.13 

The  three  networks'  cross-ownership  of  television  stations  has  en- 
trenched their  position  in  at  least  two  ways.  First,  their  five  directly 
owned-and-operated  stations  give  each  network  immediate  access  to 
a  potential  market  of  nearly  25  percent  of  the  nation's  television 
households.  No  other  multiple  station  owner  can  reach  that  large  a 
market.  Second,  the  enormous  profitability  of  the  networks'  owned- 
and-operated  stations  enables  them  to  subsidize  their  network  activi- 
ties. Between  1966  and  1972  their  cumulative  pretax  income  from 
networking  was  approximately  $500  million  whereas  that  of  their 
owned-and-operated  stations  was  nearly  $800  million.14  Thus,  within 
those  seven  years  the  networks  averaged  60  percent  greater  profits 
from  their  owned-and-operated  stations  than  from  their  networking 
operations,  which  were  generating  total  revenues  nearly  four  times 
those  of  the  stations. 

The  results  are  striking.  Nearly  95  percent  of  the  513  commercial 
VHF  stations  and  about  half  of  the  185  commercial  UHF  stations  are 


11.  ABC  now  operates  stat'ons  in  Detroit  and  San  Francisco,  while  NBC  owns  sta- 
tions in  Cleveland  and  Washington,  D.C.  NBC  forced  Westinghouse  Broadcasting  to 
exchange  its  Philadelphia  stations,  located  in  the  fourth  largest  market,  for  NBC's  sta- 
tions in  Cleveland,  the  eighth  largest  market.  The  exchange  was  later  rescinded  after 
the  Justice  Department  sued  NBC,  charging  the  network  with  having  coerced  Westing- 
house  by  threatening  to  deprive  other  Westinghouse  stations  of  NBC  affiliation.  United 
States  v.  Radio  Corp.  of  America,  358  U.S.  334,  335-36  (1959). 

12.  At  one  point,  CBS  was  a  minority  owner  of  stations  in  Los  Angeles  (Los 
Angeles  Times  was  majority  owner),  Washington  (Washington  Post  was  majority 
owner),  and  Minneapolis-St.  Paul  (Ridder  Publications  and  Minneapolis  Tribune  Com- 
pany controlled  the  majority  owner).  43  Television  Factbook  190-a  to  198-a  (Serv- 
ices Vol.  1973-74).  During  its  acquisition  period,  CBS  divested  itself  of  minority  own- 
erships in  the  Minneapolis,  Washington,  and  Los  Angeles  stations  and  transferred  a 
construction  permit  for  a  St.  Louis  station. 

13.  The  St.  Louis  station  of  CBS  is  located  in  what  is  now  only  the  12th  largest 
market. 

14.  A.  Pearce,  The  Economic  Consequences  of  the  Federal  Communication  Com- 
mission's Prime  Time  Access  Rule  on  the  Broadcasting  and  Program  Production  Indus- 
tries, Sept.  1973,  at  26  (unpublished  report  prepared  for  FCC)  [hereinafter  cited  as 
Pearce].  "Not  only  are  the  three  networks  a  tripoly  in  the  distribution  of  program- 
ming nationally,  they  also  own  the  three  most  powerful  groups  of  stations."  Id.  at  11. 
NBC  and  CBS  each  realize  between  $25  and  $50  million  annual  profit  from  network- 
ing; ABC's  networking  did  not  become  profitable  until  1972.    See  id.  at  26. 

1972  was  the  only  year  in  the  past  decade  in  which  networking  profits  were  higher 
than  those  from  the  owned-and-operated  stations.  CBS  realized  $60.2  million  of  1972 
pretax  profits  from  networking,  NBC  $28.1  million,  and  ABC  $22.6  million.  Weekly 
Television  Digest,  Feb.  11,  1974,  at  1. 
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network  affiliates.  A  typical  network  affiliate  carries  network  pro- 
gramming for  76  hours  and  35  minutes  during  an  average  week;  this 
equals  62.7  percent  of  its  total  air  time.15  Moreover,  as  might  be  ex- 
pected, the  common  control  of  network  programming  and  of  15  of 
the  most  important  VHF  stations  has  resulted  in  great  concentration 
of  television  advertising  sales.  In  1972,  the  most  recent  year  for 
which  FCC  statistics  are  available,  total  television  advertising  revenues 
before  agency  commissions  were  $3,675  billion.16  The  three  national 
networks  sold  46  percent  of  that  total,  their  15  owned-and-operated 
stations  sold  10  percent,  and  the  675  other  stations  sold  44  percent.17 

In  addition  to  reinforcing  the  tripolistic  structure  of  television  broad- 
casting, the  FCC's  initial  licensing  decisions  had  the  effect  of  vesting 
local  control  of  the  media  in  newspaper-broadcaster  cross-owners  at 
a  time  when  competition  between  colocated  metropolitan  dailies  was 
declining.18  Although  it  should  have  been  apparent  throughout  this 
period  that  television  would  compete  with  newspapers  for  local  adver- 
tising, news  gathering,  and  circulation,  the  FCC  invariably  granted 
VHF  licenses  to  dominant  daily  newspapers.19  Metropolitan  newspa- 
pers generally  control  the  largest  share  of  the  local  advertising 
market,20  and  ordinarily  VHF  television  stations  are  their  major  com- 

15.  Broadcasting  Yearbook  1973,  at  72.  Seventy  percent  of  NBC  and  CBS  affili- 
ates' programming  and  slightly  more  than  50  percent  of  ABC  affiliates'  programming 
is  network-supplied.  Of  course,  virtually  all  affiliates'  prime-time  programming  is  net- 
work-supplied. 

16.  TV  Broadcast  Financial  Data,  FCC  Mimeo  05693,  Aug.  22,  1973,  at  Table  3. 

17.  Id.  The  networks  sell  a  certain  percentage  of  the  advertising  spots  on  each 
network  program.  They  then  "compensate"  their  affiliates  who  run  the  program  (usu- 
ally 10  to  15  percent  of  the  total  advertising  sold  by  the  network  on  that  program) 
and  stations  are  given  "spots"  and  "station  breaks"  to  sell  on  their  own.  Stations  then 
sell  their  spots  or  station-break  time  either  in  their  locality  or  through  station  repre- 
sentatives in  New  York  and  other  major  media-buying  centers.  Preliminary  reports  in- 
dicate that  network  time  sales  exceeded  $2  billion  in  1973— $729  million  by  CBS  (35.7 
percent),  $696  million  by  NBC  (34  percent),  and  $620  million  by  ABC  (30.3  per- 
cent). This  is  an  increase  of  11.4  percent  over  1972.  Broadcasting,  Feb.  4,  1974, 
at  41. 

18.  Between  1945  and  1960,  when  the  Commission  made  nearly  all  of  its  import- 
ant initial  television  licensing  decisions,  the  number  of  cities  with  competing  dailies  de- 
creased by  nearly  half.  See  Roberts,  Antitrust  Problem's  in  the  Newspaper  Industry, 
82  Harv.  L.  Rev.  319,  319-20  n.3. 

19.  In  each  of  the  top  14  markets  at  least  one  colocated  metropolitan  daily  was 
awarded  a  television  license.  Even  in  Seattle,  the  15th  market,  Hearst,  publisher  of 
the  Seattle  Post-Intelligencer,  had  a  temporary  25  percent  interest  in  Channel  5  between 
1953  and  1955.  Among  the  top  20  television  markets  only  Indianapolis  and  Miami 
escaped  newspaper-television  cross-ownership  entirely,  although  the  following  newspa- 
pers later  divested  their  local  VHF  television  stations:  the  Philadelphia  Bulletin,  Phila- 
delphia Inquirer,  and  Philadelphia  News;  the  Boston  Herald-Traveler;  and  the  Pitts- 
burgh Post-Gazette.  Newspaper-VHF  cross-ownerships  continue  today  in  13  of  the  top 
20  markets.  In  Atlanta,  the  18th  market,  and  numerous  smaller  markets  the  monopoly 
daily  newspaper  also  owns  a  local  VHF  station. 

20.  Letter  from  St.  Paul  Dispatch  &  Pioneer  Press  to  author,  Feb.  19,  1974;  letter 
from  Minneapolis  Star  &  Tribune  Co.  to  author,  Feb.  18,  1974,  on  file  at  FCC.     Cf. 
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petitors.  A  merger  between  a  metropolitan  daily  and  a  colocated 
VHF  station  would  therefore  clearly  be  subject  to  Justice  Department 
challenge21  under  section  7  of  the  Clayton  Act.22  Yet  the  FCC  rou- 
tinely found  that  either  original  grants  of  television  licenses  or  trans- 
fers of  licenses  to  newspapers  would  serve  the  "public  interest,  con- 
venience and  necessity"23  and  has  routinely  continued  to  make  that 
same  finding  in  granting  renewal  applications. 

The  scarcity  of  VHF  channels  in  major  markets  created  by  the  FCC's 
allocation  scheme  produced  a  class  of  licensees  that  has  hugely  ben- 
efited from  this  scarcity.  VHF  network  affiliates  enjoyed  a  pretax  in- 
come amounting  to  29  percent  of  sales  in  1972.24  It  is  this  group, 
acting  through  the  association  of  the  largest  affiliates,  Association  of 
Maximum  Service  Telecasters  (AMST),  which  has  vigorously  opposed 
the  growth  of  cable  television. 

In  summary,  the  FCC's  Sixth  Report  guaranteed  a  tripolistic  struc- 
ture for  American  television  broadcasting.  The  choice  of  numerous, 
relatively  low-powered  VHF  stations  necessarily  limited  the  number 
of  such  assignments  to  each  market.  The  principle  of  local  broadcast- 
ing, which  motivated  this  choice,  has  been  undermined  by  the  reliance 
of  VHF  affiliates  on  network  programs.  UHF  development  has  not 
overcome  the  technological  handicaps  existing  at  the  time  of  the  Sixth 
Report,  and  UHF  will  continue  to  be  a  disappointing  source  of  televi- 
sion diversity  and  economic  competition  in  most  cases.  Finally,  many 
FCC  choices  of  station  licensees,  particularly  networks  and  colocated 
metropolitan  newspapers,  have  poorly  served  the  public  interest  in  di- 
verse sources  of  information  and  vigorous  competition. 

III.     Cable  Television  Development 

Cable  television  began  either  in  the  hills  of  Pennsylvania25  or  along 

U.S.  v.  Citizen  Publishing  Co.,  280  F.  Supp.  978  (D.  Ariz.  1968),  aff'd,  394  U.S.  131 
(1969). 

21.  See  U.S.  Department  of  Justice,  Merger  Guidelines  (May  30,  1968),  re- 
ported  in  Trade  Reg.  Rep.  No.  363  (June  3,  1968)  [hereinafter  cited  as  Merger 
Guidelines].  The  Guidelines  stated  that  in  highly  concentrated  markets  the  Depart- 
ment would  ordinarily  challenge  an  acquisition  by  any  company  with  a  15  percent  or 
greater  share  of  the  market  of  a  company  with  a  one  percent  or  greater  share.  Id. 
at  13. 

22.  15U.S.C.  §  18  (1970). 

23.  47U.S.C.  §  309(a)  (1970^ 

24.  Supplement  to  TV  Broadcast  Financial  Data,  FCC  Mimeo  08723,  Oct.  17, 
1973,  at  Table  2(a).  VHF  independents  had  a  return  of  ten  percent  on  sales,  UHF 
affiliates  a  one  percent  return,  and  UHF  independents'  losses  totaled  23  percent  of 
sales.  These  are  combined  figures  for  each  class.  Birmingham  led  all  markets  with 
a  45  percent  return  of  sales  as  pretax  income.  Station  income  constitutes  an  even 
greater  percentage  of  investment.  The  490  VHF  stations  annually  return  70-90  percent 
of  net  tangible  investment.  TV  Broadcast  Financial  Data — 1972,  FCC  Mimeo  05693, 
Aug.  22,  1973,  at  Table  13. 

25.  See  The  Wired  Nation,  210  The  Nation  582  (May  18,  1970). 
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the  shores  of  Oregon26  in  1950.27  It  was  conceived  of  as  community 
antenna  television  (CATV),  a  means  by  which  a  remote  community 
could  receive  television  reception  by  constructing  a  giant  antenna  to 
receive  the  signals  of  the  closest  television  stations  and  then  transmit- 
ting the  signals  through  cable  from  the  antenna  to  households  in  the 
community.  It  was  then  the  only  means  of  bringing  some  television 
service  to  remote  areas;  television  broadcasters  welcomed  it  as  a  com- 
plementary service. 

Television  broadcasters  first  became  concerned  with  CATV  devel- 
opment in  the  late  1950's  when  many  cable  systems  began  to  import 
distant  television  signals  through  microwave  relay  common  carriers. 
They  became  even  more  concerned  during  the  latter  half  of  the  1960's 
when  CATV  development  crept  from  the  fringe  reception  areas  into  the 
heart  of  major  television  markets.28  CATV  development  now  poses  a 
major  competitive  threat  to  television  broadcasting,  because  it  can  give 
viewers  many  more  channels  through  cablecasting — importing  distant 
television  signals  and  utilizing  cable  originations.29 

Today,  however,  cable  television  is  a  significant  competitive  force 
in  only  a  very  few  major  television  markets.  The  typical  system  re- 
sembles more  nearly  the  prototype  than  the  large  San  Diego  system."0 
Most  cable  systems  still  do  not  originate  programming31  or  sell  adver- 
tising.32 Nationwide,  only  about  11.5  percent  of  all  television  house- 
holds receive  cable  service.33  Penetration  is  even  lower  in  the  urban 
centers  of  the  major  markets  which  constitute  the  most  desirable  circu- 
lation area  for  advertisers.     Just  recently,  committees  studying  the 

26.  Hearings  on  Community  Antenna  Television  Problems  Before  the  Subcomm. 
on  Communications  of  the  Senate  Comm.  on  Commerce,  92d  Cong.,  1st  Sess.,  ser.  12, 
at  21  (1971). 

27.  There  were  no  television  signals  originating  in  Oregon  before  1953.  See  43 
Television  Factbook  659-b  to  673-b  (Stations  Vol.  1973-74). 

28.  E.g.,  in  1962,  Mission  Cable  TV,  Inc.,  began  operations  in  San  Diego,  a  major 
television  market  with  only  two  VHF  channels.  Operating  only  120  miles  from  Los 
Angeles,  which  had  the  most  commercial  VHF  channels  in  the  country  (seven),  Mis- 
sion Cable  became  the  largest  cable  system  in  the  country,  with  75,000  subscribers  as 
of  June  1973.    43  Television  Factbook  83-a  (Services  Vol.  1973-74). 

29.  The  ultimate  channel  capacity  of  cable  is  not  known.  The  FCC's  current  cable 
rules  require  a  20-channel  capacity  for  systems  with  more  than  3,500  subscribers.  47 
C.F.R.  §  76.251(1)  (1973).  FCC  rules  define  a  cable  "system"  as  one  serving  a  sep- 
arate and  distinct  community  or  municipality.  47  C.F.R.  §  76.5(a)  (1973).  By  com- 
parison, industry  practice  defines  a  cable  system  as  one  sharing  the  same  technical  fa- 
cilities, i.e.,  headend,  trunk,  and  feeder  lines.    This  article  follows  the  latter  usage. 

30.  The  average  system  has  2,829  subscribers.  1973-74  CATV  Systems,  A-l  (on 
file  in  FCC  Library).  Nearly  two-thirds  of  all  systems  have  fewer  than  2,000  subscrib- 
ers.   See  43  Television  Factbook  84-a  (Services  Vol.  1973-74). 

31.  See  43  Television  Factbook  84-a  (Services  Vol.  1973-74). 

32.  See  id.    About  one-sixth  sell  advertising.    See  id. 

33.  As  of  February  1974,  7,668,100  of  the  nation's  66,575,000  television  house- 
holds enjoyed  cable  services.    Broadcasting,  Feb.  18,  1974,  at  77. 
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feasibility  of  cable  development  in  Kansas  City  and  Boston  reported 
that  such  development  was  impossible  at  this  time.34 

Cable  television  has  been  developing  in  two  stages.  The  first  stage, 
beginning  in  the  1950's,  was  based  on  improvement  of  television  re- 
ception in  areas  with  poor  off-the-air  reception.  The  market  for  this 
kind  of  cable  service  has  been  almost  fully  developed.  The  exceptions 
consist  of  those  sparsely  populated  areas  which  cannot  at  present  fi- 
nancially support  cable  construction,  and  those  poor  reception  areas 
in  major  cities  which  are  too  isolated  to  support  cable  development 
solely  to  improve  reception.  The  second  stage  of  cable  development, 
beginning  in  the  1960's,  was  based  on  CATV's  capability  of  offering 
greater  diversity  in  programming.  So  far,  this  diversity  has  depended 
mainly  on  the  carriage  of  many  distant  television  signals.35  But  this 
advantage  alone  will  probably  not  attract  enough  subscribers.  Cable 
will  gain  wide  consumer  acceptance  in  this  decade  only  if  it  proves 
to  be  a  source  of  additional  entertainment  programming.36  Since 
1966,  however,  access  to  marketable  entertainment  programming 
— hence  cable  entry  into  the  major  markets — has  been  denied  by  FCC 
rules  protective  of  television  licensees  and  the  television  networks. 

IV.     The  FCC's  Assertion  of  Jurisdiction  over  Cable  Television 

Quite  early  in  the  development  of  CATV  the  FCC  was  asked  to 
assert  jurisdiction  over  CATV's  importation  of  distant  television  sig- 
nals via  microwave  relay.37  The  first  proponents  of  FCC  jurisdiction 
were  generally  licensees  of  television  stations  located  in  small,  remote 
television  markets.  Many  of  these  stations  provided  the  only  televi- 
sion service  to  their  area  and  feared  that  CATV  would  reduce  their 
monopoly  share  of  television  circulation  and  advertising.38     In  its  Re- 

34.  See  Broadcasting,  Dec.  31,  1973,  at  5  (Kansas  City  study);  Broadcasting, 
Dec.  17,  1973,  at  40  (Boston  study).  Cable  systems  have  been  successfully  developed, 
however,  in  the  major  Canadian  cities.  Montreal,  Toronto,  and  Vancouver  all  have 
well  over  100,000  cable  subscribers.  43  Television  Factbook  772-a,  780-a,  784-a 
(Services  Vol.  1973-74).  Figures  for  our  five  largest  cities  show  a  sharp  contrast; 
there  are  only  about  120,000  cable  subscribers  in  New  York,  40,000  in  Los  Angeles, 
a  small  number  in  Philadelphia  and  Chicago,  and  none  in  Detroit.  Id.  at  578-a  to 
579-a,  412-a,  467-a,  646-a,  523-a. 

35.  Cable  capabilities  include:  electronic  home  delivery  of  newspapers  (with  a 
copier  attachment);  fire  and  burglar  alarm  connections  to  central  stations;  extensive 
data  delivery  services;  and  two-way  video  transmissions  (e.g.,  "Picturephone").  For 
cable's  other  potential  uses  see  Amendment  of  Part  74,  Subpart  K,  Cable  Television 
Report  and  Order,  36  F.C.C2d  141,  144  n.10.  The  possibility  that  "Big  Brother"  may 
use  two-way  video  to  watch  the  television  owner  through  the  television  set  has  alarmed 
some  civil  libertarians.  See,  e.g.,  The  Cabinet  Committee  on  Cable  Communica- 
tions, Report  to  the  PREsroENT  ch.  Ill,  35-37  (Jan.  14,  1974). 

36.  See  The  Wall  Street  Transcript,  June  12,  1972,  at  28,734. 

37.  22  FCC  Ann.  Rep.  40  (1956). 

38.  E.g.,  of  the  19  individual  stations  which  petitioned  for  a  rulemaking  proceeding 
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port  and  Order,  the  Commission  decided  that  it  could  find  no  basis 
for  asserting  jurisdiction  over  CATV.39  Instead,  it  recommended  that 
Congress  require  CATV  to  get  the  approval  of  stations  whose  signals 
they  carried  and  to  carry  the  signals  of  local  stations  at  their  request.40 
The  FCC  found  insufficient  proof  of  adverse  impact  on  television41 
and  considered  petitioners'  request  to  be  overly  protective: 

In  essence,  the  broadcasters'  position  shakes  down  to  the  funda- 
mental proposition  that  they  wish  us  to  regulate  in  a  manner  favorable 
toward  them  vis-a-vis  any  nonbroadcast  competitive  enterprise.  Thus, 
for  example,  we  might  logically  be  requested  to  invoke  a  prohibition 
against  access  to  common  carrier  facilities  by  such  enterprises  as  closed- 
circuit  music  and  news  services,  closed-circuit  theater  television  opera- 
tors, and,  possibly,  even  ordinary  motion  picture  and  legitimate  stage 
operators,  magazine  and  newspaper  publishers,  etc.,  comprising  all  of 
the  entities  which  compete  with  broadcasting  for  the  time  and  attention 
of  potential  viewers  and  listeners.  The  logical  absurdity  of  such  a  posi- 
tion requires  no  elaboration.42 

Nonetheless,  three  years  later,  in  Carter  Mountain  Transmission 
Corp.,4'6  the  Commission  did  deny  a  license  to  a  CATV  to  construct 
relay  stations  for  microwave  carriage  of  distant  video  signals  because 
of  the  adverse  effect  such  carriage  would  have  on  local  television. 

Judicial  approval  of  Carter  Mountain  and  the  entry  of  cable  into 
major  markets  provided  the  impetus  for  FCC  assertion  of  jurisdiction 
over  cable  in  its  initiation  of  a  major  rulemaking  proceeding  in  1965.41 
The  manner  in  which  the  Commission  framed  its  inquiry  indicated  its 
attitude  toward  cable  television.45  Interestingly,  the  Commission's 
concern  was  directed  not  to  the  small  market  stations  but  to  UHF  sta- 
tions in  large  markets.  It  was  urged  that  the  recent  passage  of  the 
All  Channel  Receiver  Act46  would  result  in  development  of  the  UHF 

in  the  late  1950's,  17  were  located  in  cities  with  only  one  station.  Inquiry  into  the 
Impact  of  Community  Antenna  Systems,  Report  and  Order,  26  F.C.C.  403,  415  (1959). 

39.  Id.  at  427-31. 

40.  Id.  at  438.    Such  legislation  has  never  been  enacted. 

41.  26  F.C.C.  at  424.  The  Commission  noted  that  of  96  television  stations  which 
had  gone  off  the  air  since  1952  (89  UHF,  7  VHF),  only  three  had  mentioned  CATV 
as  a  factor  contributing  to  their  demise.  Id.  at  415.  One  of  those  three  later  returned 
to  the  air;  the  other  two  were  in,  to  say  the  least,  disadvantaged  positions.  For  ex- 
ample, a  licensee  in  Helena,  Montana,  built  an  antenna  which  was  370  feet  below  aver- 
age terrain.    Id.  at  416. 

42.  Id.  at  431-32. 

43.  32  F.C.C.  459  (1962),  aff'd,  321  F.2d  359  (D.C.  Cir.),  cert,  denied,  375  U.S. 
951  (1963). 

44.  Amendment  of  Part  11,  Subpart  L,  First  Report  and  Order,  38  F.C.C.  683 
(1965). 

45.  The  Commission  stated  it  was  inquiring  whether  to  issue  rules  "designed  to 
limit  and  regulate  the  manner  in  which  CATV  competes  with  the  basic,  off-the-air  tele- 
vision broadcast  service  to  which  it  is  an  adjunct."    Id.  at  684. 

46.  47  U.S.C.  §§  303(s),  330  (1970). 
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spectrum,  at  least  in  the  major  markets,  unless  potential  UHF  audi- 
ences were  preempted  by  the  unregulated  growth  of  cable.47  The 
Commission  designated  the  rulemaking  proceeding  on  the  understand- 
ing that  it  was  of  the  "utmost  importance"  to  the  public  interest  that 
cable  and  television  broadcasting  have  "complementary"  rather  than 
conflicting  roles.  Commissioner  Loevinger  dissented,  believing  that 
the  FCC  was  seeking  only  to  limit  competition,  since  it  had  been 
plainly  shown  that  the  Commission  and  its  staff  had  "strong  and  fixed 
views"  regarding  the  subordinate  place  of  CATV.48 

The  following  year  the  Commission  adopted  what  was  then  section 
74.1107  of  its  rules,  which  prevented  CATV  entry  into  the  major  mar- 
kets by  requiring  cable  companies  to  prove  in  an  evidentiary  hearing 
that  carriage  of  distant  signals  into  a  top  100  market  would  not  ad- 
versely affect  UHF  development  in  that  market.49  Various  cable 
companies  contested  on  appeal  the  FCC's  jurisdiction  to  adopt  these 
cable  rules.  But  United  States  v.  Southwestern  Cable  Company50  up- 
held FCC  jurisdiction  as  being  "reasonably  ancillary  to  the  effective 
performance  of  [its]  responsibilities  for  the  regulation  of  television 
broadcasting,"  regardless  of  whether  cable  companies  were  using  mi- 
crowave relay  to  carry  distant  signals.51  During  the  period  section 
74.1107(a)  was  in  force,  no  cable  operator  was  able  to  meet  its  evi- 
dentiary burden  in  a  hearing. 

The  Commission's  1966  rulemaking  represented  the  fruition  of  its 
UHF  protectionism.  Section  74.1107  was  designed  to  protect  UHF 
stations  from  "unfair  competition"  for  circulation  posed  by  cable  com- 
panies who  import  distant  signals.  The  Commission  believed  that 
such  competition  was  "unfair"  since  cable  did  not  pay  copyright  licens- 
ing fees  for  its  distant  signal  programming.52 

Six  months  after  the  Southwestern  Cable  decision  was  announced, 
the  Commission  released  its  Notice  of  Proposed  Rulemaking.53  This 
decision  signaled  the  Commission's  clear  intent  to  undertake  compre- 
hensive cable  regulation.  Among  the  initial  regulations  adopted  in  the 
rulemaking  proceeding  was  the  requirement  that  cable  systems  with 


47.  38  F.C.C.  at  690.  These  arguments  were  made  by  such  multiple  major-market 
VHF  licensees  as  Westinghouse  Broadcasting  Co.  and  the  AMST,  a  collection 
of  the  most  powerful  and  profitable  major-market  VHF  licensees.  It  is  easy  to  be  cyni- 
cal about  the  apparently  altruistic,  pro  bono  publico  pleadings  submitted  by  groups 
whose  dominance  is  attributable  to  the  scarcity  of  VHF  channels  in  the  major  markets. 

48.  38  F.C.C.  at  750. 

49.  Amendment  of  Part  91,  Subpart  L,  Second  Report  and  Order,  2  F.C.C.2d  725, 
782  (1966). 

50.  392  U.S.  157  (1968),  rev'g  378  F.2d  118  (9th  Cir.  1967). 

51.  Id.  at  178.  The  Court  pointed  out  that  it  was  not  passing  on  the  validity  of 
section  74.1 107(a).    Id.  at  167. 

52.  2  F.C.C.2d  at  737. 

53.  Amendment  of  Part  74,  Subpart  K,  Notice  of  Proposed  Rulemaking  and  Notice 
of  Inquiry,  15  F.C.C.2d  417  (1968). 
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more  than  3,500  subscribers  must  originate  their  own  programming.54 
The  cable  industry  again  contested  the  Commission's  jurisdictional  ba- 
sis for  this  action,  but  without  success.  A  sharply  divided  Supreme 
Court  in  United  States  v.  Midwest  Video  Corporation55  found  the  ca- 
blecasting, or  origination,  requirement  also  to  be  reasonably  ancillary 
to  the  Commission's  exercise  of  its  responsibilities  to  regulate  broad- 
cast television.  However,  Chief  Justice  Burger,  while  concurring, 
stated  that  the  Commission  had  reached  the  "outer  limits"  of  its  cable 
jurisdiction.56 

Thus,  within  15  years  the  Commission  moved  from  a  denial  of  its 
own  jurisdiction  to  regulate  cable  television  to  an  assertion  of  regula- 
tory authority  extending  even  to  nonbroadcast  matters.  Certainly,  the 
Commission's  shift  has  been  heavily  influenced  by  claims  of  injury  by 
the  television  broadcasting  industry.  The  Commission's  initial  regula- 
tory efforts  were  premised  on  the  necessity  of  affording  protection  to 
UHF  stations  competing  in  major  markets.  Yet,  UHF  is  an  insignifi- 
cant competitor  in  all  but  a  few  markets  and  most  likely  will  remain 
so.  UHF  offers  an  inferior  reception  service  which  is  corrected  by 
cable  transmissions  establishing  technical  parity  between  VHF  and 
UHF.  Moreover,  UHF  stations  in  the  major  markets  are  seldom  net- 
work affiliates.  The  FCC's  assertion  of  jurisdiction  over  cable  has 
been  brought  about  largely  by  the  powerful,  major  market  VHF  sta- 
tions claiming  potential  injury  to  UHF  from  cable  television.  This 
claim  was  rejected  when  the  Commission  abandoned  its  UHF  impact 
theory.57 

V.     Competitive  Consequences  of  the  FCC's  Cable  Rules 

Once  the  Supreme  Court  upheld  FCC  jurisdiction  over  cable  tele- 
vision, the  Commission  began  comprehensive  cable  rulemaking.58  In 
a  series  of  decisions  culminating  in  its  Cable  Television  Report  and 
Order,59  the  Commission  issued  numerous  rules  imposing  technical 

54.  See  Amendment  of  Part  74,  Subpart  K,  First  Report  and  Order,  20  F.C.C.2d 
201,  208-15  (1969).  In  addition  to  requiring  originations,  the  Commission  applied  to 
cablecasting  such  broadcasting  restrictions  as  the  fairness  doctrine  and  equal  time  pro- 
visions.   Id.  at  218-22. 

55.  406  U.S.  649  (1972),  rev'g  441  F.2d  1322  (8th  Cir.  1971). 

56.  Id.  at  677.  The  majority  opinion  in  Midwest  Video  seems  to  bear  out  the  fear, 
expressed  by  the  Commission  when  it  disclaimed  jurisdiction  in  1959,  that  the  Commis- 
sion's jurisdiction  may  depend  on  the  competitive  effect  on  television  of  the  subject  the 
Commission  is  attempting  to  regulate.    See  text  accompanying  note  42  supra. 

57.  See  Amendment  of  Part  74,  Subpart  K,  Cable  Television  Report  and  Order, 
36F.C.C.2d  141,  169  (1972). 

58.  Amendment  of  Part  74,  Subpart  K,  Notice  of  Proposed  Rulemaking,  15 
F.C.C.2d417  (1968). 

59.  Amendment  of  Part  74,  Subpart  K,  Cable  Television  Report  and  Order,  36 
F.C.C.2d  141  (1972). 
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and  programming  requirements  on  cable.  While  liberalizing  its  rules 
governing  distant  signal  carriage  into  major  markets,60 — regarded  as 
the  prerequisite  for  cable  penetration — the  Commission  placed  ardu- 
ous technical  and  programming  requirements  on  cable  operations  in 
most  major  markets. 

A.     Distant  Signal  Carriage 

The  cable  television  industry  has  regarded  distant  signal  carriage  as 
the  keystone  to  cable  growth  in  most  major  markets.  This  may  ex- 
plain the  various  strategies  employed  by  the  industry  to  gain  FCC  ap- 
proval of  distant  signal  carriage.  Initially,  negotiators  for  the  NCTA 
and  the  National  Association  of  Broadcasters  (NAB)  worked  out  a 
market  allocation  proposal  in  May  1969,  whereby  the  cable  industry 
would  forego  interconnection  of  cable  systems  in  exchange  for  the 
rights  to  sell  advertising  on  one  origination  station  and  to  import  dis- 
tant signals  up  to  a  service  standard  requirement  of  three  network  sta- 
tions and  three  independent  stations.  Since  this  plan  protected  only 
the  networks  and  not  individual  stations  from  cable  competition,  the 
NAB  defeated  the  agreement.61 

The  following  year  the  Commission  proposed  that  cable  operators 
be  permitted  to  carry  four  distant  signals  and  that  UHF  stations  broad- 
casting in  the  same  market  as  the  cable  company  be  permitted  to  sell 
and  substitute  commercials  on  the  carried  stations'  commercial  time.62 
However,  since  cable  operators  suggested  passing  on  the  costs  of  ac- 
quiring and  operating  switching  equipment  necessary  to  effect  the  sub- 
stitution of  commercials  to  the  beneficiary  UHF  stations,63  and  since 
broadcasters  described  the  proposal  as  "harebrained"  and  a  "Rube 
Goldberg  device,"64  the  Commission  declined  to  adopt  it.65 

By  August  1971,  the  Commission  had  reached  a  consensus  with  re- 
spect to  distant  signal  carriage  in  the  top  100  markets.  Chairman 
Dean  Burch,  in  response  to  requests  from  the  chairmen  of  the  Com- 
munications Subcommittee  of  the  Senate  Commerce  Committee  and 

60.  Only  an  outright  ban  on  the  carriage  of  distant  signals  could  have  exceeded 
the  stringency  of  section  74.1107(a).  There  was  only  one  evidentiary  hearing  held 
to  determine  the  impact  of  distant  signal  carriage  into  a  top  100  market  while  that 
rule  was  in  effect,  and  that  hearing  resulted  in  denial  of  the  distant  signal  request. 
Midwest  Television,  Inc.,  13  F.C.C.2d  478  (1968). 

61.  Broadcasting,  June  2,  1969,  at  24-25;  Broadcasting,  June  23,  1969,  at  42, 
44. 

62.  Amendment  of  Part  74,  Subpart  K,  Second  Further  Notice  of  Proposed  Rule- 
making, 24  F.C.C.2d  580  (1970).  It  was  also  proposed  that  five  percent  of  the  cable 
company's  subscription  revenues  be  turned  over  to  public  broadcasting.    Id.  at  583. 

63.  Amendment  of  Part  74,  Subpart  K,  Cable  Television  Report  and  Order,  36 
F.C.C.2d  141,  155  (1972). 

64.  Id.  at  155-56. 

65.  Id.  at  165. 
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the  Communications  and  Power  Subcommittee  of  the  House  Interstate 
and  Foreign  Commerce  Committee,  announced  that  cable  systems  op- 
erating in  the  top  100  markets  would  be  allowed  to  import  two  distant 
signals  in  addition  to  those  necessary  to  achieve  service  standard  re- 
quirements.66 

This  expansion — and  limitation — of  distant  signal  carriage  into  the 
top  100  markets  was  later  formally  adopted  into  the  Commission's 
rules  in  the  Cable  Television  Report  and  Order.67  Simply  stated,  the 
distant  signal  rules  permit  a  cable  system  located  in  a  top  50  market 
to  import  enough  distant  signals  to  provide  television  service  from 
three  network  stations  and  three  independents.  Regardless  of  the 
availability  of  local  signals,  a  cable  system  located  in  a  top  50  market 
is  allowed  to  import  a  minimum  of  two  distant  independent  stations. 
The  same  rule  applies  to  a  cable  system  located  in  a  second  50  mar- 
ket except  that  for  this  market  the  minimum  service  requirement  is 
three  network  stations  and  only  two  independents.68  Cable  systems 
located  in  the  smaller  markets  were  allowed  to  import  distant  signals 
to  meet  the  service  standard  of  three  network  stations  and  one  inde- 
pendent, but  no  additional  distant  signal  carriage  was  provided  be- 
yond this  minimum.69 

However,  the  effect  of  allowing  cable  systems  to  carry  distant  signals 
in  the  major  markets  was  partially  negated  by  the  Commission's  ban 
on  "leapfrogging,"  "exclusivity"  or  "nonduplication,"  "siphoning,"  and 


66.  Commission  Proposals  for  Regulation  of  Cable  Television,  31  F.C.C.2d  115, 
120-21  (1971). 

67.  36  F.C.C.2d  at  170-71.  See  47  C.F.R.  §  76.61  (1973)  (top  50  markets);  47 
C.F.R.  §  76.63  (1973)  (second  50  markets).  It  should  be  pointed  out  that  noncom- 
mercial stations  are  not  included  for  purposes  of  the  rules;  any  number  of  distant  edu- 
cational and  foreign  language  stations  may  be  carried. 

68.  There  is  little  practical  difference  between  the  top  50  rule  and  the  second  50 
rule.  The  former  rule  requires  that  the  third  distant  independent  carried  must  be  a 
UHF  station  if  one  is  located  within  200  miles.  47  C.F.R.  §  76.61(B)(2)(I)  (1973). 
All  top  100  markets  have  three  network  stations.  Fourteen  of  the  top  50  markets  have 
no  operating  independents.  43  Television  Factbook  55-a  to  56-a  (Services  Vol.  1973- 
74). 

69.  47  C.F.R.  §  76.59  (1973).  Cable  systems  located  in  communities  outside  any 
market,  as  defined  by  the  cable  rules,  were  allowed  unlimjted  distant  signal  carriage. 
Id.  §  76.57.  Cable  can  become  competitively  significant  only  through  growth  in  the 
top  100  markets  because  87  percent  of  all  television  households  are  located  in  those 
top  100  markets.  See  Broadcasting  Yearbook  1973,  at  42-45.  Hence  cable  growth 
in  the  smaller  markets  will  not  be  directly  discussed.  Yearbook  markets  are  defined 
according  to  viewing  habits,  while  the  cable  rules'  markets  are  defined  as  circles  with 
a  35-mile  radius  from  the  central  city;  but  the  difference  should  not  markedly  affect 
the  87  percent  figure. 

This  set  of  rules  created  problems  in  the  core  cities  of  certain  markets  located  within 
off-the-air  receiving  distance  of  stations  located  in  core  cities  of  adjoining  markets.  For 
example,  Washington,  D.C.,  receives  off-the-air  service  from  four  Baltimore  TV  sta- 
tions, but  a  cable  system  could  only  carry  Baltimore's  UHF  independent  and  not  the 
stations  which  telecast  Baltimore  Orioles  baseball  games  or  Baltimore  Colts  football 
games.  This  occurs  in  other  markets  as  well  and  undoubtedly  will  make  cable  difficult 
to  sell  where  it  carries  fewer  stations  than  an  antenna. 
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miscellaneous  requirements  on  originations,  advertising,  and  access  to 
channels. 

B.     Leapfrogging 

"Leapfrogging"  describes  the  practice  of  cable  operators  carrying 
a  television  signal  which  is  farther  away  than  the  nearest  distant  signal. 
There  are  basically  two  reasons  for  this  practice.  First,  an  available 
video  microwave  relay  system  may  be  utilized  to  make  the  more  dis- 
tant signal  easier  and  cheaper  to  carry.  Second,  and  more  im- 
portantly, the  more  distant  station  may  offer  programs  more  likely  to 
attract  subscribers.  The  most  attractive  distant  signals  for  cable  car- 
riage are  the  few  major-market  VHF  independents,  especially  those 
located  in  New  York,  Chicago,  Los  Angeles,  and  San  Francisco-Oak- 
land, which  can  effectively  compete  with  the  networks  for  popular  pro- 
grams, particularly  sports70  and  movies.  For  this  reason,  both  televi- 
sion broadcasters  wishing  to  limit  competition  from  cable  and  weaker 
independent  stations  wanting  to  increase  their  circulation  by  cable  car- 
riage have  a  strong  incentive  to  urge  leapfrogging  restrictions  by  the 
FCC.  Such  appeals  were  made  to  the  Commission,  which  sub- 
sequently imposed  leapfrogging  restrictions  on  all  cable  systems  except 
those  located  outside  any  television  market.71  These  restrictions  re- 
quire cable  operators  that  import  distant  signals  originating  from  a  top 
25  market  to  take  such  signals  from  one  or  both  of  the  two  nearest 
top  25  markets.  The  leapfrogging  ban  imposes  upon  cable  operators 
distant  signals  they  may  not  want  to  carry  and  detrimentally  affects 
cable  subscription  sales  if  the  required  distant  signals  offer  poorer  pro- 
gramming. 

The  Commission  adopted  the  leapfrogging  rules  because  (1)  there 
was  a  "risk"  that  without  such  rules  most  cable  systems  would  import 
the  New  York,  Chicago,  or  Los  Angeles  independents,72  thus  obviat- 
ing "general  participation"  by  broadcast  stations  in  the  benefits  of  ca- 

70.  An  independent  station  has  the  advantage  in  bidding  for  local  sports  program- 
ming such  as  baseball,  hockey,  or  basketball,  because  it  need  not  preempt  network  pro- 
gramming to  run  such  telecasts  during  prime  time. 

71.  Amendment  of  Part  74,  Subpart  K,  Cable  Television  Report  and  Order,  36 
F.C.C.2d  141,  179  (1972),  47  C.F.R.  §§  76.59(b)(2),  .61(b)(2),  .63(a)  (1973). 

72.  Dissenting  Commissioner  Robert  E.  Lee  may  have  exaggerated  the  risks  in  al- 
lowing cable  operators  to  choose  freely  which  signals  to  import.  Lee  was  concerned 
with  "concentration  of  control"  resulting  from  untrammeled  selections  of  distant  sig- 
nals. For  example,  he  stated  that  without  leapfrogging  rules,  a  cable  system  in  West- 
erly, Rhode  Island,  could  carry  Los  Angeles  stations  and  a  cable  system  in  Longview, 
Washington,  could  carry  New  York  stations.  36  F.C.C.2d  at  303-04.  Aside  from  exor- 
bitant microwave  costs,  such  importations  would  be  impractical  since  the  Los  Angeles 
stations  would  be  carrying  local  news  in  the  middle  of  Westerly's  prime  time  and  the 
New  York  stations  would  go  dark  in  the  middle  of  Longview's.  Both  systems  would 
certainly  incur  copyright  liability  if  they  attempted  to  videotape  distant  signals  and  pre- 
sent their  programming  on  a  delayed  basis. 
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ble,  and  (2)  the  nearer  stations  would  be  more  likely  to  carry  pro- 
grams of  interest  to  the  local  cable  community.73  But  it  is  important 
to  recognize  that  the  Commission  responded  to  concentration-of-con- 
trol  concerns  vigorously  pressed  by  those  benefiting  from  the  existing 
heavily  concentrated  structure  of  the  broadcast  television  industry.74 
After  all,  leapfrogging  could  lead  to  the  establishment  of  independent, 
regional  "one-station  networks,"  financially  capable  of  competing  with 
the  three  major  networks  for  programming  and  regional  advertising.75 
The  leapfrogging  rules,  however,  circumscribe  the  exercise  of  business 
judgment  by  cable  operators,  and  restrict  program  choice.  Thus  they 
effectively  reinforce  the  status  quo  in  television  broadcasting. 

C.     Exclusivity 

"Exclusivity,"  once  known  as  "nonduplication,"  is  the  remedy  ap- 
plied by  the  FCC  to  relieve  broadcast  television  of  unfair  competition 
caused  by  cable  television.  While  the  leapfrogging  rules  present  an 
obstacle  to  the  use  of  distant  signals  to  improve  the  saleability  of  cable 
subscriptions,  the  exclusivity  rules  virtually  foreclose  the  use  of  such 
signals  in  the  largest  markets. 

The  FCC  first  undertook  to  regulate  cable  television  because  it  felt 
cable  was  unduly  advantaged  in  its  competition  with  broadcast  televi- 
sion, especially  UHF.76  But  the  Commisison  did  not  determine  until 
its  comprehensive  Notice  of  Proposed  Rulemaking17  that  the  unfair 
competition  charged  against  cable  television  did  not  violate  the  Fed- 
eral Trade  Commission  Act.78  In  1968,  the  Commission  explained 
that  unfair  competition  had  to  do  with  "the  larger  and  more  effective 
use  of  radio."79  Two  years  later  the  FCC  described  unfair  competi- 
tion as  a  problem  largely  between  UHF  and  cable,  since  the  latter 
stands  outside  the  competition  of  the  television  program  distribution 

73.  Id.  at  179. 

74.  Id.  at  157. 

75.  Even  with  the  leapfrogging  ban  in  effect,  some  independent  stations  receive  a 
significant  boost  in  their  circulation  by  cable  carriage.  ,  It  has  been  estimated  that 
WPIX-TV  (New  York)  reaches  1.1  million  television  households  by  cable,  KTVU-TV 
(Oakland)  reaches  610,000  homes  by  cable,  and  the  Los  Angeles  independents  reach 
480,000  homes  by  cable.  Cable  News,  Oct.  1,  1973,  at  14.  WTTG,  the  Washington, 
D.C.,  independent  VHF,  has  the  highest  circulation  of  any  station  licensed  to  that  mar- 
ket as  a  direct  result  of  being  extensively  carried  as  a  distant  signal  by  cable  systems. 
See  43  Television  Factbook  151-b  to  157-b  (Stations  Vol.  1973-74). 

76.  See  Amendment  of  Part  11,  Subpart  L,  First  Report  and  Order,  38  F.C.C.  683, 
697-715  (1965). 

77.  Amendment  of  Part  74,  Subpart  K,  Notice  of  Proposed  Rulemaking  and  Notice 
of  Inquiry,  15  F.C.C.2d  417,  431  (1968). 

78.  15  U.S.C.  §  45(a)(1)  (1970)  provides: 

Unfair  methods  of  competition  in  commerce,  and  unfair  or  deceptive  acts  or 
practices  in  commerce,  are  declared  unlawful. 

79.  15  F.C.C.2d  at  431,  quoting  47  U.S.C.  §  303(g)  (1970). 
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market.80  By  1972,  however,  in  its  Cable  Television  Report  and  Or- 
der, the  FCC  abandoned  its  UHF  impact  theory81  and  adopted  the 
extreme  exclusivity  rules  applicable  to  cable  systems  located  in  the 
major  markets.  Since  the  Commission  did  not  specify  its  reasons  for 
adopting  them,82  its  intent  must  be  inferred  from  the  effect  of  these 
rules. 

Running  through  many  of  the  FCC  rulings  on  cable  is  the  theme 
that  it  unfairly  appropriates  to  its  own  use  programming  paid  for  by 
off-the-air  television.  Despite  the  Supreme  Court's  ruling  in  Fort- 
nightly Corp.  v.  United  Artists  Television,  Inc.83  that  CATV  was  not 
a  "performer"  liable  for  copyright  licensing  fees,84  the  FCC  has  not 
found  cable  television  entitled  to  import  freely  the  programming  of 
distant  signals.  Rather  than  await  congressional  resolution  of  this  mat- 
ter85 or  judicial  clarification  of  Fortnightly,  the  Commission  imposed 
exclusivity  requirements  to  protect  program  producers  who  derive 
most  of  their  revenues  from  copyright  royalties  paid  by  stations  in  the 
major  markets. 

The  exclusivity  rules  adopted  in  the  Cable  Television  Report  and 
Order  are  quite  complicated.  With  respect  to  network  programming, 
the  Commission  actually  relaxed  its  previous  same-day,  nonduplication 
requirement  to  a  simultaneous  nonduplication  requirement.86  Essen- 
tially, the  network  exclusivity  rules  require  a  cable  system  to  black 
out  all  network  programs  broadcast  on  an  imported  station  whenever 
such  programs  are  being  broadcast  simultaneously  by  local  stations.87 

80.  Amendment  of  Part  74,  Subpart  K,  Second  Further  Notice  of  Proposed  Rule- 
making, 24  F.C.C.2d  580  (1970). 

81.  The  Commission  stated: 

[I]t  is  our  judgment  that  it  would  be  wholly  wrong  to  halt  cable  development  on 
the  basis  of  conjecture,  for  example,  as  to  its  impact  on  UHF  stations.  We  be- 
lieve the  improvements  that  cable  will  make  in  clearer  UHF  pictures  and  wider 
UHF  coverage  will  offset  the  inroads  on  UHF  audiences  made  by  the  limited 
number  of  distant  signals  that  our  rules  would  permit. 
36F.C.C.2dat  169. 

82.  See  Id.  at  181-85.  The  Commission  describes  the  exclusivity  provisions  and 
their  operation  but  does  not  state  why  the  exclusivity  rules  were  adopted  other  than 
effectively  to  protect  syndicated  programming. 

83.  292  U.S.  390  (1968). 

84.  Id.  at  399-400.  The  Court's  discussion  in  Fortnightly  describes  cable  television 
in  its  first  stage,  a  community  antenna  to  enhance  reception.  More  recently,  in  Co- 
lumbia Broadcasting  System,  Inc.  v.  Teleprompter  Corp.,  94  S.  Ct.  1129  (1974),  CATV 
systems  were  held  not  subject  to  copyright  liability  for  "distant"  as  well  as  "in  the  com- 
munity" signal  programming. 

85.  A  bill  introduced  by  Senator  McClellan  which  would  require  copyright  pay- 
ments by  all  but  the  smallest  cable  systems  is  now  pending  in  the  Senate  Subcommittee 
on  Patents,  Trademarks  and  Copyrights.    S.  1361,  93d  Cong.,  1st  Sess.  (1972). 

86.  47  C.F.R.  §§  76.91 -.99  (1973).  There  is  little  practical  difference  between  a 
requirement  of  same-day  or  simultaneous  nonduplication,  since  network  feeds  are  sel- 
dom presented  on  a  delayed  basis. 

87.  Id.  §  76.93.  The  local  station  must  request  the  exclusivity  protection  under 
this  and  all  other  exclusivity  rules. 
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Since  the  bulk  of  network  affiliates'  air  time  is  devoted  to  network 
programming,  the  exclusivity  rule  by  itself  effectively  eliminates  a  net- 
work station  as  a  choice  for  importation.88 

Restrictions  which  grant  syndicated  programming  exclusivity  to  local 
stations89  are  significantly  more  adverse  to  cable  interests.  Syndicated 
programs  are  defined  as  off-network  programming  sold  to  more  than 
one  station.90  Most  syndicated  programs  consist  of  reruns  of  network 
series,  such  as  Mission  Impossible,  which  have  been  dropped  by  the 
network.91  This  is  still  the  case,  although  the  Commission,  through 
its  Prime  Time  Access  Rule,92  has  been  attempting  to  develop  other 
sources  of  programs.  Usually  the  independent  stations  are  buyers  of 
network  reruns  or  off-network  original  programs.  Network  affiliates 
also  fill  their  off-network  hours  with  reruns  to  varying  degrees.  Nor- 
mally, the  most  desirable  programming  in  syndication  will  be  a  recent 
series  which  had  fairly  high  ratings  during  its  run  as  a  network  series. 
This  type  of  syndicated  program  is  likely  to  be  broadcast  in  nearly 
every  market  with  an  independent  station.  Since  syndicated  pro- 
grams, unlike  network  feeds,  do  not  originate  from  a  single  source, 
they  will  ordinarily  appear  at  different  times  in  different  markets  ac- 
cording to  the  schedule  of  the  local  station. 

The  Commission  adopted  the  most  stringent  syndicated  program- 
ming exclusivity  rules  for  cable  systems  located  in  the  top  50  mar- 
kets.93 In  these  markets  cable  systems  may  not  carry  any  distant  sig- 
nal programming  which  consists  of  (1)  off -network  reruns,  during  the 
life  of  their  exclusive  contract  with  a  local  station;  (2)  any  feature 
film  for  which  a  local  station  has  exclusive  local  television  rights  during 
the  length  of  the  station  contract;  and  (3)  a  new  series  or  an  original 
program  never  shown  on  the  networks  and  sold  for  the  first  time  in 
the  United  States.94    Exclusivity  protection  in  the  second  50  markets95 

88.  Of  course,  carriage  of  a  distant  station  which  largely  duplicates  locally  avail- 
able programming  would  offer  little  incentive  for  a  consumer  to  subscribe  to  cable.  Dis- 
tant network  affiliates  are  desirable  for  those  cable  systems  located  in  areas  without 
network  service  or  in  areas  where  one  station  is  affiliated  with  more  than  one  network. 
These  situations  usually  occur  in  remote  areas. 

89.  47  C.F.R.  §§  76.151,  .153,  .155,  .157,  .159  (1973').  These  provisions  are  ex- 
traordinary because  they  allow  copyright  holders  to  impose  exclusivity  requirements  di- 
rectly on  cable  systems.  See  Id.  §§  76il51(a),  .153(a),  .155(a).  They  ensure  that 
syndicated  programming  will  be  sold  on  an  "exclusive"  basis.  See  Chazen  &  Ross,  Fed- 
eral Regulation  of  Cable  Television:  The  Visible  Hand,  83  Harv.  L.  Rev.  1820,  1820- 
22  (1970). 

90.  47  C.F.R.  §  76.5(p)  (1973). 

91.  FCC  rules  forbid  the  networks  to  syndicate  old  network  programs.  Id.  § 
73.658(j)(l). 

92.  Id.  §  73.658(k). 

93.  This  is  probably  because  copyright  holders  derive  over  80  percent  of  their 
royalties  from  stations  in  the  largest  markets. 

94.  47  C.F.R.  §  76.151  (1973).  Once  a  particular  program  has  been  sold  any- 
where in  the  United  States,  cable  may  not  import  it  for  one  year  following  the   sale, 
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is  less  restrictive  but  even  more  confusing.  The  rules  for  these  mar- 
kets forbid  a  cable  system  from  importing  off-network  reruns  during 
the  first  year  of  syndication  to  a  local  station,  and  new  series  or  feature 
films  for  two  years  following  sale  to  a  local  station.  This  means  that 
once  the  exclusive  rights  to  a  program  such  as  Mission  Impossible  are 
sold  to  a  television  station,  no  colocated  cable  system  can  import  a 
distant  signal  featuring  that  program  either  for  the  length  of  the  local 
station's  exclusive  contract,  if  the  cable  system  is  located  in  a  top  50 
market,  or  for  one  year  if  the  system  is  in  a  second  50  market.  Thus, 
a  cable  system  in  a  top  50  market  must  black  out  distant  signal  car- 
riage of  Mission  Impossible  as  long  as  that  program  is  under  exclusive 
contract  to  a  local  station  regardless  of  when  that  station  schedules 
Mission  Impossible  or  whether  it  appears  in  its  programs  at  all.96 

The  exclusivity  rules  virtually  deny  distant  signals  to  any  cable  sys- 
tem located  in  a  top  50  market  with  a  local  independent  station.97  As 
Commissioner  Johnson  pointed  out  in  his  dissent  to  the  Cable  Tele- 
vision Report  and  Order,  the  rules  mean  that  a  cable  system  located 
in  Charlotte,  North  Carolina,  the  42nd  market,  would  have  to  black 
out  16  hours  a  day  of  programming  imported  from  the  strongest  in- 
dependent, while  a  cable  system  in  Fort  Wayne,  Indiana,  would  have 
to  black  out  WGN-TV  (Chicago),  one  of  the  nation's  strongest  inde- 
pendents, for  eight  hours  a  day.98  Commissioner  Bartley,  concurring 
in  dissent,  stated  that  the  exclusivity  rules  were  a  victory  for  the  larg- 
est television  stations  and  the  copyright  owners  who  "again  succeeded 
in  preventing  the  development  of  cable  in  most  of  the  largest  mar- 
kets."99 Even  Chairman  Burch  conceded  that  the  exclusivity  rules 
would  prevent  cable  development  in  33  of  the  top  50  markets  with 

even  if  it  has  not  been  sold  to  any  television  station  in  the  cable  system's  market.  Af- 
ter the  one-year  period  this  type  of  syndicated  program  enjoys  the  same  exclusivity  pro- 
tection as  off -network  reruns.    Id. 

95.  Exclusivity  protection  does  not  extend  below  the  top  1 00  markets. 

96.  A  second-50  station  must  schedule  the  program  during  prime  time  if  it  wants 
exclusivity  protection.    47  C.F.R.  §  76.151(b)(1)  (1973). 

97.  Although  a  cable  system  may  substitute  another  distant  signal  during  periods 
when  exclusivity  requires  nonduplication  of  a  prime  distant  signal,  this  may  not  be  feas- 
ible where  the  second  distant  signal  originates  from  a  city  different  from  the  first. 

98.  36  F.C.C.2d  at  311.  In  fact,  the  leapfrogging  rules  would  bar  a  Fort  Wayne 
system  from  importing  Chicago  signals,  allowing  it  to  choose  only  between  Cincinnati 
and  Indianapolis  signals.  While  Commissioner  Johnson  regards  himself  as  a  supporter 
of  cable  development,  some  of  his  proposals  almost  certainly  would  forestall  such  de- 
velopment by  private  capital.  For  example,  he  would  require  a  40-channel  system  in 
the  larger  cities,  half  of  which  would  be  dedicated  to  nonbroadcast  signals,  with  at  least 
three  offered  free  for  government  and  educational  uses,  and  for  public  access.  More- 
over, Commissioner  Johnson  would  countenance  rules  prohibiting  any  single  company 
from  owning  more  than  one  system  in  the  top  50  markets,  and  rules  prohibiting  a 
system  from  reaching  more  than  one  percent  of  the  nation's  households.  Id.  at  309. 
This  would  curtail  if  not  eliminate  competition  for  franchises  in  the  major  markets. 

99.  Id.  at  295. 
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independent  stations.100 

The  Commission  has  disavowed  the  "desire  to  protect  any  industry 
from  the  impact  of  new  technology"  by  its  cable  regulations.101  Its 
distant  signal  carriage  rules,  as  diluted  by  the  leapfrogging  and  exclu- 
sivity rules,  however,  are  in  fact  protecting  the  broadcast  television 
interests  from  cable  competition  in  major  markets  where  broadcast 
television  has  been  most  profitable  and  has  needed  least  protection.102 
Deprived  of  distant  signals,  cable  operators  seeking  to  enter  the  major 
markets  had  only  one  other  form  of  entertainment  programming  as 
a  viable  means  for  attracting  subscribers — pay  or  subscription  televi- 
sion. 

D.     Siphoning 

The  other  source  of  economically  feasible  entertainment  program- 
ming for  cable  systems  is  per-program  or  per-channel  pay  television.103 
Political  opposition  and  adverse  FCC  regulation,  however,  have  lim- 
ited the  success  of  pay  television,  either  as  a  cable  service  or  as  a  form 
of  over-the-air  broadcasting.104 

Subscription  cable  television  was  attempted  in  Los  Angeles  and  San 
Francisco  in  the  summer  of  1964.  Its  opponents,  representing  televi- 
sion broadcasters  and  theater  owners,  brought  the  issue  before  Cali- 
fornians  in  a  state-wide  referendum.  The  voters  approved  decisively  a 
proposal  to  prohibit  charging  a  fee  for  television  programs,  thus  ending 
the  cable  television  subscription  ventures  by  the  end  of  that  year.105 

There  have  been  sporadic  attempts  at  establishing  over-the-air  sub- 

100.  Id.  at  293. 

101.  Id.  at  164  n.32. 

102.  Of  the  165  television  stations  reporting  revenues  in  excess  of  3  million  in  1972, 
160  reported  profits.  Fifteen  of  them  reported  profits  of  over  $5  million;  only  one 
reported  a  profit  of  less  than  $100,000.  Of  the  five  stations  reporting  losses,  only  two 
suffered  losses  exceeding  $100,000.  TV  Broadcast  Financial  Data— 1972,  F.C.C. 
Mimeo  05693,  Aug.  22,  1973,  at  Tables  8  &  9. 

103.  Most,  if  not  all,  cable  systems  now  lack  the  resources  to  produce  original  pro- 
grams which  can  successfully  compete  against  network  programs.  There  are  certain 
exceptional  events  unsuitable  for  commercial  television  broadcasting,  for  example,  a  lo- 
cal high  school  basketball  team's  participation  in  a  state  or  county  tournament,  which 
have  intense  and  widespread  appeal  in  the  smaller  areas  served  by  a  cable  system. 

104.  A  ten-year  over-the-air  subscription  television  experiment  failed  in  Hartford, 
Connecticut.  WHCT-TV,  Channel  18,  was  licensed  to  RKO  General,  which  held  a 
franchise  from  Zenith  Radio  Corporation  to  operate  Phonevision  subscription  television. 
Broadcasting  Yearbook  1971,  at  A-118.  RKO  General  gave  away  WHCT-TV  in 
1972. 

105.  Broadcasting  Yearbook  1973,  at  49.  Pay  television  undeniably  sounds  like 
an  ominous  portent  to  the  average  citizen.  Perhaps  to  exploit  this  attitude,  the  NAB 
placed  three  full-page  ads  in  each  of  the  Washington,  D.C.,  daily  newspapers  in  No- 
vember 1973,  during  the  FCC's  hearings  on  pay  television,  assailing  the  concept  of  pay 
television.  Recently,  the  NCTA  retained  counsel  to  study  the  possibility  of  an  antitrust 
suit  against  the  NAB.    Broadcasting,  Jan.  28,  1974,  at  45. 
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scription  television,  especially  for  closed  circuit  television  in  hotels, 
motels,  and  apartments,108  and  the  Commission  in  1968  adopted  rules 
regulating  over-the-air  subscription  television.107  The  FCC  jurisdic- 
tion covering  over-the-air  subscription  television  is  direct,  unlike  its  ju- 
risdiction over  cable,  because  it  is  based  on  the  Commission's  authority 
over  allocation  of  the  radio  spectrum.  Nevertheless,  the  Commission 
has  not  distinguished  between  the  two  in  its  rulemaking,  and  so  im- 
poses virtually  identical  regulations  on  both  over-the-air  subscription 
and  cable  subscription  television.108 

In  1970  the  FCC  issued  its  cable  pay  television  rules.109  Since  they 
were  clearly  designed  to  prevent  cable  pay  television  from  siphoning 
away  "free"  over-the-air  television  programs,  these  rules  have  been 
called  "antisiphoning."  The  Commission  agreed  with  the  Association 
of  Maximum  Service  Telecasters  that  per-program  or  per-channel  fee 
television  poses  the  same  threat  of  siphoning  programs  away  from  free 
television  as  does  over-the-air  subscription  television.  The  Commis- 
sion therefore  adopted  rules  to  ensure  that  cablecasting  does  not  force 
the  public  to  pay  for  what  it  now  receives  free.110  The  rules  impose 
the  following  requirements  on  pay  cablecasting:111 

( 1 )  No  cablecasting  of  any  feature  film  more  than  two  years  after 
that  film's  release  for  first-run  theater  showings,  except  that  one  film 
more  than  ten  years  old  may  be  cablecast  during  one  week  per  month; 

(2)  No  cablecasting  of  sports  events  which  have  been  shown  on 
a  "regular  basis"  on  television  within  the  past  two  years; 

(3)  No  cablecasting  of  series-type  programs; 

(4)  No  carrying  of  feature  films  and  sports  events  in  excess  of  90 
percent  of  the  total  cablecast  programming  hours; 

106.  See  Amendment  of  Part  76,  Subpart  G,  Notice  of  Inquiry  and  Notice  of  Pro- 
posed Rule  Making,  Pike  &  Fischer,  Radio  Reg.,  [current  service]  Report  No.  26-5, 
at  85:33  (Jan.  24,  1973).  Ironically,  cable  operators  have  sought  protection  from  com- 
petition with  subscription  television  services  which  use  microwave  radio  frequencies. 
See   id. 

107.  Amendment  of  Part  73,  Fourth  Report  and  Order,  15  F.C.C.2d  466  (1968), 
aff'd  sub  nom.  Nat'l  Ass'n  of  Theatre  Owners  v.  FCC,  420  F.2d  194  (D.C.  Cir.  1969), 
cert,  denied,  397  U.S.  922  (1970). 

108.  Compare  47  C.F.R.  §§  73.641-.644  (1973)  withAl  C.F.R.  §  76.225  (1973). 

109.  Amendment  of  Part  74,  Subpart  K,  Memorandum  Opinion  and  Order,  23 
F.C.C.2d  825  (1970). 

110.  Id.  at  828.  Of  course  so-calied  "free"  television  is  not  really  free  since  con- 
sumers bear  advertising  costs  indirectly.  However,  it  is  almost  certainly  true  that  pay 
cablecasting,  whether  based  on  a  per-program  or  a  per-channel  fee,  would  cost  each 
viewing  household  more  than  the  few  cents  per  hour  that  television  programming  now 
costs.  Other  reasons  advanced  by  the  Commission  in  support  of  its  antisiphoning  rules 
were  "CATV's  Inability  to  serve  the  same  audience  reached  by  a  television  broadcast 
station"  and  protection  for  those  who  do  not  wish  or  cannot  afford  to  pay  for  tele- 
vision.   Id. 

111.  47  C.F.R.  §  76.225  (1973). 
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(5)     No  carrying  of  paid  advertisements  during  cablecasts. 

Waivers  of  the  two-year  limitation  on  films  are  granted  where  it  can 
be  shown  that  the  film  is  unlikely  to  appear  on  broadcast  television 
because  the  owner  will  not  negotiate  telecasting  rights,  the  film  has 
substantial  value  for  theater  reruns,  or  the  film  cannot  be  edited  for 
television.  The  first  category  comprehends  most  Walt  Disney  films, 
which  never  appear  on  television;  the  second  category  covers  "classics" 
such  as  The  Sound  of  Music,  and  the  third  category  may  well  cover 
movies  of  the  Russ  Meyer  or  Deep  Throat  genre.112 

If  there  should  be  rules  at  all,  they  should  be  far  less  restrictive 
given  the  lack  of  proof  that  pay  cablecasting  threatens  the  continued 
viability  of  television  broadcasting.  The  obvious  purpose  of  the  fore- 
going restrictions  on  pay  cablecasting  is  to  limit  competition  between 
television  broadcasters  and  cablecasters  for  programming  and  advertis- 
ing. But  the  antisiphoning  rules  are  unquestionably  the  Commission's 
most  blatant  protection  of  a  favored  medium  from  competition  by  an- 
other,113 and  the  Commission's  justification  for  its  ban  on  advertising 
on  pay  cablecasting  channels  is  remarkable  for  its  conclusory  lan- 
guage.114 The  opinion  was  devoid  of  any  analysis  concerning  the  op- 
eration of  pay  cable.  At  the  present  time,  the  restrictions  are  particu- 
larly crippling  because  cable  operators  or  pay  television  programmers 
cannot  compete  with  theaters  for  films  still  marketable  for  theater 
runs,115  and  first-rate  films  are  continuing  for  a  year  or  longer  in  first 
and  second-run  releases,  leaving  very  little  time  for  showing  them  on 
pay  cable. 

The  lack  of  programming  both  attractive  to  subscribers  and  avail- 
able to  pay  cable  has  resulted  in  only  limited  penetration  of  cable  tele- 
vision households  by  pay  cablecasting.116  Additionally,  there  has  been 
a  high  percentage  of  "disconnects"  by  pay  channel  subscribers.117     A 

112.  Id.  §  76.225(a)(1).  This  third  type  may  have  trouble  on  pay  cablecasting, 
even  though  the  obscenity  provisions  of  section  76.215  clearly  apply  only  to  origina- 
tions and  not  to  pay  cable  channels.  As  a  practical  matter,  the  appearance  of  "sophis- 
ticated adult"  films  on  cable  may  depend  upon  whether  a  per-program  or  per-channel 
fee  is  imposed.    The  former  involves  a  deliberate  choice  to  view  a  particular  program. 

113.  Commissioner  Bartley  described  the  rules  as  a  "complete  strangulation  of  a  po- 
tentially new  economic  base  for  program  origination."  23  F.C.C.2d  at  831.  Commis- 
sioner Johnson  urged  that  cable  should  "develop  independent  of  such  arbitrary  controls 
as  these."    Id.  at  832. 

114.  Advertising  was  rejected  solely  because  "[t]his  additional  economic  support 
should  not  be  necessary  and  it  would  be  contrary  to  the  public  interest."  Id.  at  828. 
There  was  no  discussion  supporting  either  proposition. 

115.  Motion  pictures  are  almost  always  sold  with  some  form  of  exclusivity  protec- 
tion for  the  exhibitor. 

116.  Pay  cable  was  able  to  attract  50,000  subscribers  in  its  first  year  after  the  rule- 
making, only  11  percent  penetration  of  cable  households  where  it  was  offered.  TV 
Communications,  Jan.  1974,  at  11. 

117.  Gridtronics,  a  pay  cablecasting  programmer,  has  estimated  that  its  disconnects 
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reason  for  this  may  be  that  pay  cablecasting  now  exists  only  in  the 
form  of  a  fee  per-channel  package,  which  limits  programmers  to  second- 
rate  movies  and  uninteresting  sports  packages.  Per-program  service, 
which  would  offer  major  box  office  attractions  such  as  first-run  movies 
and  championship  fights,  is  not  yet  offered  by  cable  systems,  perhaps 
because  of  its  much  higher  installation  and  operating  costs. 

After  receiving  numerous  petitions  for  reconsideration,  the  Commis- 
sion redesignated  its  pay  cablecasting  rules  for  hearing.118  Based  on 
its  revisions  to  the  over-the-air  subscription  television  rules119  and  re- 
ports in  industry  publications,120  it  can  be  expected  that  the  Commis- 
sion will  tighten  its  sports  carriage  rules  and  relax  its  movie  rules.121 

In  summary,  the  antisiphoning  rules  are  contrary  to  public  policy. 
Not  only  is  their  stated  aim  to  eliminate  competition  but,  by  hindering 
the  development  of  a  new  medium,  they  may  restrict  the  development 
of  specialized  programming.  Made-for-television  motion  pictures  be- 
came popular  because  conventional  theater  films  were  too  few  and  too 
limited  in  their  appeal  to  serve  mass  television  audiences;  pay  cable 
may  develop  programming  for  a  class  of  viewers  which  does  not  pa- 
tronize motion  picture  theaters122  but  still  wishes  to  view  more  special- 
ized films  than  those  made  for  television.  A  separate  market  should 
certainly  exist  for  cable  television's  audience,  comprised  largely  of 
those  over  age  35,  who  are  served  by  neither  contemporary,  youth- 


have  been  as  high  as  33  to  50  percent  of  its  original  connections.  Gridtronics  is  con- 
trolled by  Warner  Communications,  the  only  company  which  operates  both  as  a  cable 
multiple  system  operator  and  a  pay-television  programmer.  Television/Radio  Age, 
Jan.  21,  1974,  at  62. 

118.  Amendment  of  Part  76,  Subpart  G,  Notice  of  Proposed  Rule  Making,  35 
F.C.C.2d  893  (1972).  Comments  were  due  in  November  1972,  and  hearings  were  held 
in  November  1973. 

119.  Amendment  of  §  73.643(b)(2),  Report  and  Order,  34  F.C.C.2d  271  (1972). 
These  revisions  lengthened  the  time  a  sports  program  must  be  off  broadcast  television 
before  it  may  be  shown  on  pay,  over-the-air  television. 

120.  According  to  a  leading  industry  publication,  the  Commission  will  ease  its  rules 
with  respect  to  the  number  of  times  ten-year-old  films  may  be  shown  on  pay  cable 
and  lengthen  the  present  two-year  period  within  which  new  movies  may  be  shown. 
Broadcasting,  Feb.  4,  1974,  at  18. 

121.  Pay  cable's  history  has  been  too  brief  to  support  much  more  than  mere  specula- 
tion as  to  what  can  sustain  it.  Home  Box  Office,  Inc.,  a  pay-cable  programmer,  which 
also  operates  on  a  fee-channel  plan,  has  attracted  10,000  subscribers  in  the  Northeast 
with  average  motion  pictures  and  Madison  Square  Garden  sports  events  (boxing  events 
and  the  home  games  of  the  New  York  Knickerbockers  and  New  York  Rangers).  Last 
year,  Congress  removed  an  important  potential  revenue  source  for  pay  cable  by  lifting 
the  blackout  of  sold-out  home  professional  football  games.  47  U.S.C.A.  §  331(A) 
(Supp.  1974).    There  will  be  political  pressure  to  keep  other  sports  off  pay  cable. 

122.  Moviegoing  is  now  generally  confined  to  the  young.  Between  1945  and  1948 
weekly  attendance  at  movies  averaged  90  million,  or  two-thirds  of  the  total  national 
population  at  the  time.  Weekly  attendance  by  1973  had  fallen  to  17  million,  75  per- 
cent of  whom  were  under  30.    Pearce,  supra  note  14,  at  90. 
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oriented  motion  pictures  nor  the  made-for-television  feature  films.123 

The  FCC's  stringent  rules  must  necessarily  retard  pay  cable's  devel- 
opment by  reducing  its  use  as  an  entertainment  "selling  point"  in  the 
major  markets  where  the  Commission's  exclusivity  rules  have  virtually 
eliminated  the  carriage  of  distant  signals  as  a  means  of  attracting  sub- 
scribers. The  Commission's  decision  to  adopt  antisiphoning  rules  can- 
not be  justified  on  the  ground  of  actual  diversion  of  programming  from 
broadcast  television  to  cable  television  since  no  such  diversion  has 
taken  place.  Surely,  the  Commission  should  await  more  compelling 
proof  that  the  growth  of  pay  cablecasting  will  result  in  widespread 
siphoning  of  programming  from  television  broadcasting  before  elimi- 
nating the  choice  of  pay  cable  from  the  marketplace. 

E.     Originations,  Advertising,  and  Access  Channels 

As  a  condition  to  carrying  broadcast  signals,  the  FCC  requires  that 
all  cable  systems  with  more  than  3,500  subscribers  must  provide  local 
cablecasting  facilities  and  "substantially"  operate  those  facilities  on  one 
or  more  channels.124  In  terms  of  contributing  to  television  diversity 
this  requirement  is  no  doubt  welcome.  At  the  same  time,  however, 
the  Commission  also  requires  cablecasters  to  present  advertising  only 
at  the  beginning  and  end  of  each  cable  program  or  during  natural  in- 
termissions.125 The  advertising  restriction  was  a  compromise  between 
the  positions  of  television  broadcasters,  who  wanted  no  competition 
from  cable  advertising,  and  cable  operators,  who  wanted  the  same 
restrictions  on  cablecasting  as  are  applied  to  broadcasting.  The  Com- 
mission denied  equal  treatment  to  cable  originations,  arguing  that 
broadcast  television  depends  entirely  on  advertising  revenue,  whereas 
cable  also  has  available  subscriber  fees.126  The  Commission,  how- 
ever, underestimated  the  expense  and  unprofitability  of  cablecasting, 
especially  to  small  systems  without  large  subscription  revenues  to  sub- 
sidize cablecasting.127 

Although  scheduled  to  take  effect  in  1971,  the  cablecasting  require- 
ment was  later  suspended  pending  Supreme  ,Court  decision  in  United 

123.  Tests  Tell  Warner  (Gridtronics)  That  Product  Is  Pay-Cable  Key,  Television/ 
Radio  Age,  Jan.  21,  1974,  at  33. 

124.  47  C.F.R.  §  76.201  (1973);  adopted  in  Amendment  of  Part  74,  Subpart  K, 
First  Report  and  Order,  20  F.C.C.2d  201,  223  (1969).  The  FCC's  jurisdiction  to  im- 
pose such  a  requirement  was  narrowly  sustained  in  United  States  v.  Midwest  Video 
Corp.,  406  U.S.  649  (1972). 

125.  47  C.F.R.  §  76.217  (1973).  Advertising  during  a  motion  picture  cablecast 
could  occur  only  before  the  movie  began,  after  it  ended,  and  during  an  intermission 

which  was  present  at  the  time  of  theatre  exhibition."    Id. 

126.  20  F.CC2d  at  218. 

127.  See  Feldman,  Cable  Television:  Opportunities  and  Problems  in  Local 
Program  Origination  (Rand-R-570-Fr,  1970)  (on  file  with  Rand  Corp.). 
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States  v.  Midwest  Video  Corp.128  It  now  appears  the  requirement  will 
only  be  imposed  on  much  larger  systems,129  which  is  reasonable  at 
this  time.  There  are  clear  public  interest  considerations  which  sup- 
port requiring  originations  by  large  existing  cable  systems  whose  prof- 
its can  support  local  programming  until  it  becomes  self-sustaining.  But 
while  cablecasting  certainly  contributes  to  television  diversity,  it  is  also 
an  economic  drain,  especially  upon  smaller  systems.  The  Commis- 
sion should,  therefore,  develop  rules  which  will  encourage  investment 
in  cablecasting.130 

In  its  Cable  Television  Report  and  Order,  the  Commission  imposed 
a  20-channel  requirement  on  any  system  constructed  in  the  top  100 
markets  as  well  as  a  two-way  capacity  for  each  such  system.131  If 
cable  is  to  be  a  medium  of  diversity  the  Commission's  20-channel 
capacity  requirement  is  clearly  a  wise,  although  perhaps  minimal,  step 
towards  achieving  that  end.  But  as  to  the  second  requirement,  there 
is  little  if  any  present  evidence  that  the  use  of  cable  for  two-way  com- 
munication is  feasible  or  in  demand  by  consumers.  Before  requiring 
such  capacity,  therefore,  the  Commission  should  carefully  consider  its 
cost. 

Finally,  the  Commission  required  that  cable  systems  in  the  top  100 
markets  must  provide,  for  the  first  five  years  after  service  is  initiated, 
free  local  access  channels  for  educational  and  governmental  use.132 
While  this  is  a  laudable  objective,  the  rule  imposes  additional  costs 
on  a  capital-intensive  industry  at  a  time  when  its  capital  needs  are 
greatest.  This  would  seem  to  be  a  matter  better  negotiated  with  local 
franchising  authorities,  more  attuned  to  local  needs  than  the  FCC. 

VI.     Ownership  of  Cable  Television  by  Other  Media 
and  Concentration  of  Cable  Ownership 

A.     Cross-Ownership 

The  first  quarter-century  of  cable  development  has  been  marked 
by  extensive  cross-ownership  of  cable  by  other  media.     As  of  June 

128.  406  U.S.  649  (1972),  rev'g  441  F.2d  1322  (8th  Cir.  1971).  Amendment  of 
Part  74,  Subpart  K,  Memorandum  Opinion  and  Order,  39  F.C.C.2d  377,  379  n.2. 

129.  Broadcasting,  Feb.  4,  1974,  at  18. 

130.  There  is  the  separate  question  of  whether  ownership  of  cable  programming 
should  be  entirely  separated  from  the  ownership  of  cable  systems.  Such  a  recommen- 
dation is  the  central  theme  of  The  Office  of  Telecommunications  Policy's  (OTP)  re- 
cent Report  to  the  President.  The  Cabinet  Committee  on  Cable  Communications, 
Report  to  the  President  ch.  IV,  3-4  (Jan.  14,  1974).  However,  OTP  does  not  advo- 
cate imposing  its  "separations"  policy  until  cable  has  achieved  50  percent  penetration 
of  television  households,  an  event  which  OTP  estimates  to  be  ten  years  away.  See 
Id.  at  ch.  II,  1-12. 

131.  Amendment  of  Part  74,  Subpart  K,  36  F.C.C.2d  141,  190,  192-93;  47  C.F.R. 
§  76.251(a)(1),  (3)  (1973). 

132.  36  F.C.C.2d  at  190-91;  47  C.F.R.  §  76.251(a)(10)  (1973). 
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1973,  34.6  percent  of  the  3,000-odd  cable  systems  in  the  United  States 
were  owned  by  broadcasters,  10.2  percent  by  newspapers,  and  19.9 
percent  by  program  producers.133  Before  the  FCC  initiated  a  rule- 
making proceeding  directed  at  eliminating  colocated  television-CATV 
cross-ownership,  there  were  indications  that  broadcaster  ownership  of 
cable  had  been  increasing.134 

The  Commission  first  gave  extended  consideration  to  the  problem 
of  television  broadcasters'  ownership  of  cable  systems  in  1965.  At 
that  time  it  declined  to  limit  cross-ownership  because  it  found  no  "sub- 
stantial evidence"  of  "widespread  abuses"  of  such  cross-ownership  by 
television  broadcasters.135 

Subsequently,  the  Commission  announced  a  restudy  of  cross-owner- 
ship during  its  1968  "freeze,"136  and  by  July  1970,  it  adopted  rules 
barring  the  three  major  television  networks  from  owning  CATV  sys- 
tems137 and  prohibiting  cross-ownership  of  cable  systems  by  colocated 
television  stations.138  In  the  decision,  the  FCC  noted  both  the  degree 
of  concentration  of  control  over  television  programming  in  the  three 
networks  and  the  newspaper-broadcaster  cross-ownership  in  260  com- 
munities. The  Commission  found  that  as  a  result  its  intervention  was 
required  to  ensure  diversity  to  the  CATV-subscribing  portion  of  the 
cross-owned  television  station's  audience.139  Significantly,  the  Com- 
mission also  prohibited  "grandfathering"  of  existing  cable  and  broad- 
cast television  cross-ownerships  and  required  divestiture  by  August  10, 
1973. 

The  divestiture  requirement  predictably  brought  about  numerous 
petitions  for  reconsideration  of  the  rule.     Thirty-one  months  after  the 

133.  43  Television  Factbook  84-a  (Services  Vol.  1973-74).  Broadcaster  owner- 
ship was  37.9  percent  in  the  previous  year.  42  Television  Factbook  75-a  (Services 
Vol.  1972-73).  The  reduction  no  doubt  resulted  from  the  FCC's  adoption  of  cross- 
ownership  rules. 

134.  In  adopting  its  television-CATV  cross-ownership  rules,  the  Commission  noted 
that  46  percent  of  all  new  cable  systems  started  in  1966  were  owned  by  broadcasters. 
Amendment  of  Part  74,  Subpart  K,  Second  Report  and  Order,  23  F.C.C.2d  816,  820 
(1970). 

135.  Acquisition  of  Community  Antenna  Systems,  First  Report  and  Order,  1 
F.C.C.2d387,  388  (1965). 

136.  Amendment  of  Part  74,  Subpart  K,  Notice  of  Proposed  Rulemaking  and  Notice 
of  Inquiry,  15  F.C.C.2d  417,  426  (1968). 

137.  Amendment  of  Part  74,  Subpart  K,  Second  Report  and  Order,  23  F.C.C.2d  816, 
823  (1970).  ABC  owned  no  cable  systems;  NBC  owned  a  few  systems  in  the  Hud- 
son Valley,  the  Seattle  area,  and  California;  and  CBS'  subsidiary,  Viacom,  was  one 
of  cable  television's  largest  multiple  system  operators  (MSO's).  NBC  has  been  selling 
its  cable  operations  piecemeal,  and  Viacom  was  the  subject  of  a  spinoff  by  CBS.  37 
FCC  Ann.  Rep.  63-64  (1971).  See  Taylor,  Baruch  Feels  Pay-Cable  Won't  Hurt  Net- 
works As  Viacom  Tests  Per-Program  Charge  Method,  Television  /Radio  Age,  Nov.  26, 
1973,  at  42. 

138.  23  F.C.C.2d  at  823  (1970);  47  C.F.R.  §  76.501  (1973). 

139.  23  F.C.C.2d  at  819-21.  Although  the  Commission  noted  the  extent  of  colo- 
cated newspaper-broadcaster  cross-ownership,  it  has  taken  no  preventive  action. 
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announcement  of  the  rule,  the  Commission  denied  the  petitions  for 
reconsideration,  but  extended  the  divestiture  deadline  to  August  10, 
1975  140  jhg  majority  opinion  is  also  notable  for  its  recognition  and 
support  of  competition,  not  always  a  hallmark  of  FCC  regulatory  ac- 
tion.141 However,  the  Commission  indicated  that  waiver  applications 
would  be  granted  when  waiver  both  served  the  underlying  objectives 
of  section  76.501  and  helped  to  avoid  unnecessary  hardship.142  The 
majority  opinion  indicated  that  other  factors,  such  as  financial  loss 
upon  divestiture,  the  impact  of  cross-ownership  upon  economic  compe- 
tition and  diversity,  and  the  quality  of  service  provided  by  the  cable 
system,  would  also  be  considered  in  granting  waivers.143 

The  rule  itself  makes  a  very  strong  statement  on  cross-ownership, 
for  it  treats  existing  and  prospective  cable-broadcast  television  cross- 
ownerships  identically.  Television  network  ownership  of  cable  sys- 
tems is  prohibited  anywhere;144  the  cross-ownership  limitation  is 
strictly  defined  in  terms  of  both  the  configuration  of  the  relative  serv- 
ice areas  of  the  cross-owned  television  station  and  cable  system145  and 


140.  Amendment  of  Part  74,  Subpart  K,  Memorandum  Opinion  and  Order,  39 
F.C.C.2d  377,  395  (1973).  The  decision  was  notable  for  its  voting  arithmetic.  There 
were  three  dissents:  Commissioner  Johnson  opposed  extension  of  the  divestiture  date 
as  a  disguised  invitation  for  waiver  requests.  Id.  at  395.  Commissioner  R.E.  Lee  op- 
posed the  cross-ownership  ban  in  general  and  the  divestiture  requirement  in  particular. 
Id.  Commissioner  Hooks  opposed  the  cross-ownership  ban  because  the  "modalities  of 
cable  preclude  the  sort  of  dominance  misapprehended  by  the  majority."  Id.  at  397- 
98.  He  analogized  the  Commission's  action  to  prohibiting  buggy  makers  from  manu- 
facturing automobiles.  Id.  at  398.  Remarkably,  Hooks  also  announced  that  he  would 
neither  invite  waivers  of  the  rules  nor  be  liberal  in  granting  them.  Id.  at  400.  Com- 
missioners Reid  and  Wiley  had  not  participated  in  the  initial  rulemaking.  Commis- 
sioner Reid  announced  that  she  probably  would  have  opposed  the  rule  and  would  treat 
waiver  requests  "very  liberally."  Id.  at  396.  Commissioner  Wiley  supported  the  cross- 
ownership  ban  but  preferred  "grandfathering"  and  a  "reasonable"  waiver  policy.  Id. 
Only  Chairman  Burch  and  Commissioner  H.R.  Lee  fully  subscribed  to  the  majority 
opinion. 

141.  See  47  C.F.R.  §  76.501  (1973).  The  majority  stated  that  it  "was  guided  by 
two  principal  goals,  both  of  which  have  long  been  established  as  basic  legislative  poli- 
cies. One  of  these  goals  is  increased  competition  in  the  economic  marketplace;  the 
other  is  increased  competition  in  the  marketplace  of  ideas."    39  F.C.C.2d  at  391. 

142.  Id.  at  394. 

143.  Id. 

144.  47  C.F.R.  §  76.501(a)(1)  (1973). 

145.  Id.  §  76.501(a)(2)  (1973).  The  rule  applies  if  the  cable  system  overlaps  the 
Grade  B  contour  of  the  cross-owned  television  station.  "Grade  B  contour,"  id.  § 
73.683-.684  (1973),  is  a  measurement  of  television  signal  intensity.  Id.  §  73. 683-. 684 
(1973).  The  edge  of  the  Grade  B  contour  is  supposed  to  be  the  outer  limit  of  over- 
the-air  television  reception.  This,  however,  is  a  generous  reckoning  indeed.  For  ex- 
ample, Elizabeth,  New  Jersey,  is  deemed  to  be  within  the  reception  area  of  at  least 
two  Philadelphia  television  stations  because  Elizabeth  is  within  their  Grade  B  contour. 
43  Television  Factbook  687-b  to  692-b  (Stations  Vol.  1973-74).  Similarly,  The 
Bronx  is  entirely  within  the  Grade  B  contour  of  WTNH-TV  of  New  Haven-Hartford. 
Id.  at  146-b. 
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the  degree  of  permissible  cross-ownership.146 

Sixty-seven  broadcasters,  representating  an  overwhelming  majority  of 
the  existing  cross-ownerships,  filed  waiver  applications.  Their  factual 
circumstances  varied  from  licensee  ownership  of  cable  systems  located 
on  the  fringe  of  the  Grade  B  contour  of  the  co-owned  television  sta- 
tion147 to  licensee  ownership  of  Atlanta's  only  daily  newspaper,  its 
highest-circulation  television  and  radio  stations,  and  its  only  cable  sys- 
tem.148 The  Antitrust  Division,  Department  of  Justice,  opposed  the 
waiver  requests  of  43  petitioners,  including  those  of  colocated  tele- 
vision-CATV-newspaper  combinations  in  such  major  markets  as  San 
Francisco,  Atlanta,  Salt  Lake  City,  Lancaster,  and  South  Bend-Elk- 
hart.149  The  Department's  selective  oppositions,  if  successful,  would 
divest  broadcast  television  licensees  of  control  of  dozens  of  cable  sys- 
tems with  a  combined  value  of  tens  of  millions  of  dollars.  As  of 
March  1,  1974,  the  FCC  had  acted  on  only  three  of  the  waiver  peti- 
tions opposed  by  the  Justice  Department,  denying  two  and  granting 
a  third  subject  to  certain  conditions.150  The  Commission  concluded 
in  a  brief  opinion  that  the  first  two  petitioners  failed  to  sustain  their 
burden  of  justifying  a  waiver. 

146.  Cross-ownerships  of  as  little  as  one  percent  in  each  company  is  proscribed. 

147.  E.g.,  Midwest  Radio-Television,  Inc.,  which  owned  a  television  station  in  Min- 
neapolis and  a  cable  system  located  100  miles  away  and  lying  just  within  the  station's 
Grade  B  contour,  sought  waiver  from  divestiture. 

148.  Georgia  Cablevision  Corp.,  F.C.C.  File  No.  CSR-398(X).  In  addition  to  what 
it  owns  in  Atlanta,  Cox  also  holds  franchises  for  cable  systems  operating  in  several 
Atlanta  suburbs. 

Recently,  the  Justice  Department  filed  a  petition  to  deny  the  broadcast  licenses  held 
by  the  only  newspaper  in  Des  Moines  and  an  informal  petition  to  deny  the  broadcast 
licenses  held  by  the  only  newspaper  in  Milwaukee.  Petition  of  Department  of  Justice 
to  Deny  Renewal  Applications,  Jan.  2,  1974,  F.C.C.  File  Nos.  BR-515,  BRH-2813, 
BRCT-246  (Des  Moines);  letter  from  Donald  I.  Baker,  Deputy  Assistant  Attorney 
General,  to  Vincent  Mullins,  Secretary,  Federal  Communications  Commission,  Nov.  28, 
1973  (Milwaukee).  The  Justice  Department  estimated  the  market  share  of  local  adver- 
tising for  the  newspaper-broadcaster  combinations  to  be  over  80  percent  in  Des  Moines. 
Petition,  supra,  at  6.    The  percentage  for  Milwaukee  is  75. 

149.  They  are  respectively  the  6th,  16th,  48th,  44th,  and  86th  American  Research 
Bureau-Area  of  Dominant  Influence  (ARB-ADI)  television  markets.  43  Television 
Factbook  55-a  to  56-a  (Services  Vol.  1973-74).  Most  of  the  Department's  oppositions 
were  filed  within  a  two-month  period  ending  on  August  31,  1973. 

150.  The  Commission  denied  waiver  requests  filed  by  a  UHF-CATV  cross-owner 
in  Asheville,  North  Carolina,  and  a  VHF-CATV  cross-owner  in  Ada,  Oklahoma,  but 
granted  that  of  a  UHF  translator-CATV  cross-owner  in  Uvalde,  Texas,  providing  the 
translator  redirected  its  antenna.  Thorns  Broadcasting  Co.,  44  F.C.C.2d  230  (1973) 
(Asheville);  Uvalde  TV  Cable  Co.,  44  F.C.C.2d  481  (1973). 

The  industry  press  reported  that  the  petition  of  Eastern  Oklahoma  Television  Com- 
pany was  denied,  but  the  FCC  has  yet  to  publish  its  decision.  Broadcasting,  Dec. 
10,  1973,  at  7.  These  were  three  of  the  less  economically  significant  cross-ownerships. 
The  Commission  also  denied  an  extraordinary  joint  motion  filed  by  18  petitioners  re- 
questing hearings  at  which  expert  testimony  as  to  the  financial  hardship  of  divestiture 
would  be  adduced.    Midessa  Television  Co.,  44  F.C.C.2d  317  (1973). 
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The  arguments  made  by  petitioners  in  support  of  waiver  were  sim- 
ilar: divestiture  would  produce  economic  hardship;  substantial  media 
competition  existed  in  the  area  served  by  the  cross-owned  cable  sys- 
tem; and  the  cable  operation  had  provided  good  service  to  the  com- 
munity. Other  petitioners  argued  that  because  of  the  size  or  location 
of  the  cable  system  there  could  be  little  competitive  impact  resulting 
from  divestiture. 

The  Justice  Department  usually  countered  that  the  petitioners  had 
failed  to  demonstrate  financial  loss  would  result  from  divestiture,  and 
that  petitioners  erroneously  stressed  the  variety  or  number  of  media 
sources  in  their  respective  markets  instead  of  the  more  analytically  im- 
portant factors  of  circulation  and  economic  impact  of  these  sources  in 
those  markets.  The  Department  adhered  to  the  general  proposition 
that  colocated  television  stations  should  not  control  the  development 
of  cable  systems  since  it  may  be  adverse  to  the  interest  of  the  former 
to  promote  a  medium  which  can  compete  for  local  advertising  and  pro- 
gramming. The  chances  that  this  kind  of  conflict  of  interests  may 
arise  are  especially  great  in  the  television  industry,  whose  number  of 
market  entrants  is  so  curtailed  by  channel  allocations.  The  Depart- 
ment avoided  a  detailed  analysis  of  the  relevant  market  and  of  the 
petitioners'  market  shares.  Finally,  the  Department  relied  on  non- 
economic  diversity  arguments,  recalling  that  the  purpose  of  the  rule 
was  to  provide  diversity  to  cable  subscribers  affected  by  cross-owner- 
ship. 

Published  reports  have  indicated  that  the  Commission  will  postpone 
action  on  the  remaining  cross-ownership  petitions  until  there  is  a  full 
complement  of  commissioners.151  The  Commission's  actions  with  re- 
spect to  the  "grandfathering"  requests  will  be  highly  important  indica- 
tions of  how  it  will  deal  with  existing  concentration.  Not  since  NBC 
was  required  to  give  up  one  of  its  radio  networks  a  generation  ago152 
has  the  Commission  taken  major  action  to  counteract  media  concen- 
tration. Affirmative  action  against  television-CATV  cross-ownership 
may  also  signal  the  Commission's  willingness  to  (1)  act  on  its  long- 
delayed  rulemaking  to  break  up  existing  colocated  newspaper-broad- 
cast station  cross-ownerships,153  and  (2)  require  divestiture  of  local 
broadcast  licenses  held  by  newspapers  in  Milwaukee,  Des  Moines,  St. 
Louis,  and  Minneapolis-St.  Paul.154 

151.  Broadcasting,  Dec.  31,  1973,  at  15-16.  As  of  April  26,  1974,  there  were  two 
vacancies  on  the  Commission. 

152.  See  National  Broadcasting  Co.  v.  United  States,  319  U.S.  190  (1943). 

153.  FCC  Docket  No.  18110.  This  docket  number  has  been  inactive  since  August 
18,  1971. 

154.  See  note  148  supra.  On  January  2,  1974,  the  Justice  Department  filed  petitions 
to  deny  Newhouse  Broadcasting  Corporation's  license  to  operate  KTVI-TV,  St.  Louis, 
and  Pulitzer  Publishing  Company's  licenses  to  operate  stations  KSD  (AM)  and  KSD- 
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B.     Cable  Concentration 

Another  aspect  of  the  television  media  diversity  problem  is  the 
growing  concentration  of  control  of  cable  television  in  multiple  system 
operators  (MSO's).155  In  1970,  the  FCC  issued  its  Notice  of  Pro- 
posed Rulemaking156  addressed  to  the  problem  of  multiple  system 
ownership.  The  Commission  rejected  cable  operator  claims  that  large 
multiple  system  operations  were  needed  to  establish  cable  networks, 
but  denied  any  intention  to  prevent  cable  interconnections.  The  Com- 
mission declared  that  limitations  on  multiple  ownership  would  serve 
the  public  interest  in  view  of  the  program  origination  requirements 
recently  imposed  on  cable  systems.  Although  the  opinion  gave  no  fur- 
ther explanation  of  the  need  for  limiting  MSO's,  the  Commission  was 
presumably  acting  to  ensure  diversity  in  cable  originations.157 

Since  none  of  the  respondents  to  its  earlier  Notice  of  Rulemaking15* 
had  suggested  standards  to  limit  multiple  system  ownership,  the  FCC 
advanced  two  proposals  on  its  own.  First,  the  Commission  offered 
a  complicated  scheme  whereby  an  MSO  owning  more  than  50  systems 
would  be  allowed  to  operate  in  only  one  of  the  top  three  Standard 
Metropolitan  Statistical  Areas  (SMSA's);  two  of  the  top  ten  SMSA's; 
three  of  the  top  25  SMSA's;  four  of  the  top  50  SMSA's;  seven  of  the 
top  100  SMSA's;  five  in  any  one  state;  and  ten  in  adjoining  states. 
Systems  with  less  than  1,000  subscribers  would  not  count.159  Besides 
creating  administrative  problems  for  itself  and  cable  companies,  this 
proposal  wrongly  emphasizes  the  number  rather  than  the  size  of  cable 


TV.  St.  Louis,  F.C.C.  File  Nos.  BRCT-520,  BR-641,  BRCT-30.  On  March  1,  1974, 
the  Justice  Department  filed  a  petition  to  deny  the  licenses  held  by  Midwest  Radio- 
Television,  Inc.,  to  operate  stations  WCCO-AM-FM-TV,  Minneapolis-St.  Paul.  Mid- 
west is  primarily  owned  by  Cowles'  Minneapolis  Star  and  Tribune  Company,  publisher 
of  the  only  daily  newspaper  in  Minneapolis  (47  percent  ownership)  and  Ridder's 
Northwest  Publications,  Inc.,  publisher  of  the  only  dailies  in  St.  Paul  (26  percent  own- 
ership), F.C.C.  File  Nos.  BR-659,  BRH-2496,  BRCT-49. 

155.  Between  1969  and  1972  the  share  of  cable  subscribers  held  by  the  ten  largest 
MSO's  increased  from  30  percent  to  42  percent.  Justice  Department  Memorandum  in 
Support  of  Preliminary  Injunction,  United  States  v.  American  Television  &  Communica- 
tions Corp.,  Civil  No.  73-M-16  (N.D.  Ga.,  filed  Dec.  20*,  1972).  Teleprompter,  the 
largest  MSO,  has  maintained  a  slightly  greater  than  10  percent  market  share  since 
1971. 

156.  Amendment  of  Part  74,  Subpart  K,  Notice  of  Proposed  Rulemaking,  23 
F.C.C. 2d  833  (1970).  At  this  time,  the  Commission  also  announced  that  it  will  con- 
sider the  question  of  colocated  newspaper-CATV  cross-ownership  when  it  considers 
newspaper-broadcaster  cross-ownership.    Id.  at  834-35;  see  note  153  supra. 

157.  Since  cable  television  almost  always  develops  as  a  local  monopoly,  it  is  vir- 
tually impossible  to  provide  diversity  on  the  origination  channel.  However,  diversity 
of  cable  ownership  in  any  market  can  prevent  any  one  operator  from  imposing  uniform 
programming,  services,  fees,  and  advertising  rates  throughout  a  wide  area.  And,  as 
long  as  it  is  mandatory  for  cable  to  carry  local  television  signals  and  to  offer  access 
channels  on  a  non-discriminatory*  basis,  possible  diversity  problems  are  greatly  reduced. 

158.  15  F.C.C2d417  (1968). 

159.  23  F.C.C.2d  at  836-37. 
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systems,  an  analytical  defect  running  throughout  the  Commission's 
multiple  ownership  rules  applicable  to  AM,  FM,  and  television  broad- 
cast services.160  If  implemented,  the  scheme  would  certainly  restrain 
competition  to  secure  smaller  franchises  in  major  markets.  For  ex- 
ample, Vikoa,  an  MSO  operating  a  cable  system  in  Peekskill,  New 
York,161  would  be  disqualified  from  acquiring  another  system  in  the 
New  York,  Los  Angeles,  or  Chicago  SMSA's.  Since  Peekskill  has  less 
than  one-tenth  of  one  percent  of  all  the  television  households  in  these 
three  largest  SMSA's,  it  would  obviously  be  too  restrictive  to  exclude 
Vikoa  from  these  markets  solely  on  account  of  its  Peekskill  system. 

The  Commission's  alternative  proposal162  was  much  simpler.  It 
limited  any  MSO  to  a  maximum  of  two  million  subscribers.  Although 
easy  to  administer,  this  proposal  would  allow  severe  regional  concen- 
tration, such  as  having  one  system  operator  hold  an  exclusive  franchise 
for  New  Jersey. 

The  Justice  Department  has  become  concerned  with  the  increasing 
concentration  of  the  cable  television  industry.  In  response  to  the 
Commission's  solicitation  of  the  Department's  views  in  1970  regarding 
the  merger  of  H  &  B  American  and  Teleprompter,  then  the  first  and 
third  largest  cable  companies  respectively,  the  Department  stated  that 
the  merger  would  have  two  conflicting  results.  It  would  create 
a  strong  cable  company  more  able  to  compete  with  over-the-air  broad- 
casters in  the  short  run,  but  would  cause  anticompetitive  concentration 
in  the  long  run  "if  CATV  should  become  the  dominant  source  of  TV- 
type  programming."163  The  Department  noted  that  the  merger  would 
also  have  an  effect  on  a  cable  company's  competition  for  franchises 
but  that  such  competition  would  become  less  important  as  un- 
franchised areas  diminished.164  However,  the  Department  did  not 
specifically  recommend  against  approval  of  the  merger. 

Several  months  after  the  FCC  issued  its  Cable  Television  Report 
and  Order  in  1972,165  thus  opening  some  major  markets  to  cable,  the 


160.  See  47  C.F.R.  §§  73.35(b),  .240(a)(2),  .636(a)(2)  (1973). 

161.  43  Television  Factbook  580-a  (Services  Vol.  1973-74). 

162.  26  F.C.C.2d  at  837. 

163.  Letter  from  Richard  W.  McLaren,  Assistant  Attorney  General,  Antitrust  Divi- 
sion, to  Dean  Burch,  Chairman,  Federal  Communications  Commission,  June  18,  1970, 
at  8.  Cable  companies  are  usually  ranked  according  to  the  number  of  their  subscribers 
although  this  is  not  necessarily  an  indication  of  their  relative  importance.  At  the  time 
of  the  Teleprompter-H  &  B  American  merger  the  latter  had  many  more  subscribers,  but 
Teleprompter  had  a  higher  subscriber  potential  with  more  unconstructed  franchises  out- 
standing. In  1968,  H  &  B,  the  largest  company  in  terms  of  subscribers,  had  acquired 
American  Cablevision,  the  second  largest  through  the  acquisition  of  Jack  Kent  Cooke, 
Inc.  1970  Moody's  Industrial  Manual  2039;  Wall  Street  Journal,  July  12,  1968,  at 
18,  col.  2. 

164.  Id.  at  7. 

165.  Amendment  of  Part  74,  Subpart  K,  Cable  Television  Report  and  Order,  36 
F.C.C.2d  142  (1972). 
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Justice  Department  sued  to  enjoin  the  proposed  merger  of  Cox  Cable 
Communications  (Cox)  and  American  Television  and  Communications 
Corporation  (ATC).166  The  Department  alleged  that  the  merger 
would  lessen  competition  for  cable  franchises  in  the  100  largest  tele- 
vision markets167  and  would  encourage  mergers  of  other  major  cable 
television  companies.  At  the  time,  ATC  was  the  fourth  largest  cable 
company  with  4.3  percent  of  all  cable  subscribers  and  $14.8  million 
in  revenues  for  1971,  while  Cox  was  the  fifth  largest  with  4.0  percent 
of  all  cable  subscribers  and  $13.5  million  in  revenues.168 

Since  these  market  shares  did  not  breach  its  own  Guidelines,100  the 
Department  had  to  rely  instead  upon  its  general  enforcement  policy 
calling  for  intervention  where  a  trend  toward  concentration  in  the  in- 
dustry is  apparent,170  and  stated  exceptions  contemplating  intervention 
"where  basic  technological  changes  are  creating  new  industries."171 
In  alleging  a  relevant  geographic  market  to  be  a  city  of  over  100,000 
people  in  one  of  the  top  100  markets,  the  Department  relied  upon 
a  decision  defining  relevant  geographic  markets  to  be  cities  of  over 
10,000  population  and  their  environs.172  The  government's  theory  as 
to  alleged  restraints  caused  by  the  merger  was  similar  to  the  one  suc- 
cessfully advanced  in  United  States  v.  El  Paso  Natural  Gas  Com- 
pany.113 Like  natural  gas,  cable  television  is  an  industry  in  which 
there  is  direct  competition  only  for  markets  and  not  for  sales  within 
each  market.  Companies  generally  operate  as  a  local  monopoly.  The 
Department  argued  that  despite  the  many  companies  bidding  for  fran- 

166.  United  States  v.  American  Television  &  Communications  Corp.,  Civil  No.  73- 
M-16  (N.D.  Ga.  1973).  The  merger  was  subsequently  abandoned  and  the  suit  was  dis- 
missed on  April  20,  1973. 

167.  The  Department  was  referring  specifically  to  competition  for  franchises  in 
cities  of  over  100,000  population  in  the  top  100  television  markets.  Id.  at  5.  The 
Department  claimed  there  were  134  such  cities,  70  of  which  were  not  franchised.  Af- 
fidavit to  id.  at  4. 

168.  In  comparison,  total  revenue  of  the  four  television  stations  licensed  to  just  the 
Sacramento-Stockton  market  was  $14.7  million  for  1971.  43  Television  Factbook 
70-a  (Services  Vol.  1973-74). 

169.  See  Merger  Guidelines,  supra  note  21. 

170.  Id.  at  6.  Cf.  United  States  v.  Von's  Grocery  Co./  384  U.S.  270,  277  (1966) 
(merger  between  two  companies  with  fairly  low  market  shares  enjoined  where  market 
was  tending  toward  concentration). 

171.  See  Merger  Guidelines,  supra  note  21,  at  7.  There  is  an  element  of  unfair 
surprise  when  the  Department  sues  to  enjoin  the  merger  of  the  fourth  and  fifth  largest 
companies  in  an  industry  in  which  the  first  and  second  largest,  as  well  as  the  first 
and  third  largest  companies,  had  merged  within  the  previous  four  years  without  Depart- 
ment opposition.  The  surprise  is  even  greater  when  the  merger  between  the  fourth 
and  fifth  apparently  conformed  to  the  Guidelines.  In  defense  of  the  Department's  ac- 
tion, it  can  be  said  that  the  Department  could  hardly  remain  idle  while  the  components 
of  an  industry  merged  into  a  high  degree  of  concentration.  Moreover,  the  change  in 
cable  competition  wrought  by  the  1972  FCC  cable  regulations  was  unforeseeable. 

172.  Brown  Shoe  Co.  v.  United  States,  370  U.S.  294,  339  (1962). 

173.  376  U.S.  651  (1964). 
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chises  in  the  major  markets,  some  competed  in  only  a  few  cities  and 
only  12  were  national  in  scope.174 

Concededly,  actual  competition  between  Cox  and  ATC  had  been 
slight.  They  had  submitted  franchise  bids  or  expressed  a  common  in- 
terest in  nine  cities,  only  three  of  which  contained  over  100,000  peo- 
ple and  were  within  a  top  100  market.175  Besides,  the  merger  trend 
the  Department  sought  to  halt  was  partly  attributable  to  its  own  fail- 
ure to  challenge  the  initial  mergers  between  the  larger  cable  compa- 
nies. Furthermore,  some  growth  in  concentration  was  inevitable  in 
the  cable  industry  as  it  developed  from  a  reception  service  in  remote 
areas  to  one  offering  a  variety  of  services  in  urban  areas  which  there- 
fore required  extensive  capital  expenditures  for  construction.178 

The  nature  of  cable  television  made  it  difficult  for  the  Department 
to  find  horizontal  anticompetitive  effects  in  the  Cox-ATC  merger.  Ca- 
ble television  is  still  an  industry  of  relatively  easy  entry  and  will  so 
remain  as  long  as  there  are  significant  unfranchised  areas.177  The  De- 
partment could  thus  rely  only  on  the  franchising  competition  theory 
to  challenge  the  Cox-ATC  merger.  There  are  several  problems  with 
that  theory,  however.  First,  it  is  confined  to  transitory  competition  for 
a  temporarily  limited178  number  of  franchises.  Second,  competition 
for  those  franchises  has  already  been  vigorous  save  in  those  instances 
where  the  Commission's  rules  or  local  requirements  have  made  cable 
development  economically  unfeasible.  Most  franchising  competition 
includes  one  or  more  local  entries.179  And  of  the  12  companies 
named  by  the  Department  as  nationwide  competitors,  very  few,  if  any, 

174.  Affidavit  in  Support  of  Plaintiffs  Motion  for  Preliminary  Injunction,  United 
States  v.  American  Television  &  Communications  Corp.,  Civil  No.  73-M-16  (N.D.  Ga. 
1973),  at  4-5. 

175.  See  id.  at  6. 

176.  Baer,  Cable  Television:  A  Handbook  for  Decisionmaking,  Rand  Publica- 
tion R-l  13  3-NSF  (1973). 

177.  Entering  companies  need  to  acquire  markets  (franchises),  management,  and 
capital.  If  the  largest  markets  are  economically  attractive  for  cable  development,  ac- 
quisition-minded, diversified  companies  will  likely  enter  the  industry  by  acquiring  estab- 
lished MSO's,  nearly  all  of  which  now  have  highly  leveraged  balance  sheets. 

178.  There  is  the  possibility  of  competition  occurring  when  the  original  franchises 
expire. 

179.  The  MSO's,  to  gain  the  benefit  of  "localism"  during  the  franchising  process, 
often  structure  the  ownership  of  the  franchise  applicant  on  an  80  to  20  percent  basis 
with  locally  prominent  citizens  as  the  20  percent  owners  to  improve  their  chances  of 
obtaining  the  franchise.  Occasionally,  franchises  are  awarded  to  local  groups  who  will 
contract  with  an  MSO  to  manage  the  cable  company  during  its  initial  capital-intensive, 
money-losing  stage.  Often  such  arrangements  terminate  when  the  MSO  acquires  the 
system  after  the  local  group  has  been  able  to  write  off  initial  cable-operating  losses 
against  other  sources  of  income.  Competition  for  franchises  has  been  so  vigorous  that 
on  several  occasions  the  conclusion  of  the  franchising  process  has  been  marked  by 
charges  of  fraud  and  other  unethical  practices.  The  president  of  the  largest  MSO  was 
convicted  of  bribing  Johnstown,  Pa.,  officials.  Wall  Street  Journal,  Oct.  21,  1971,  at 
38,  col.  2. 
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have  the  resources  to  wire  the  largest  cities.  Third,  marketing  cable 
television  services  successfully  in  the  major  markets  will  involve  cable 
in  programming  competition  with  television,  although  cable  systems 
are  not  presently  in  a  financial  position  to  compete.180  The  present 
strucurte  of  the  cable  industry  will  probably  prevent  any  single  MSO 
from  acquiring  undue  leverage  upon  cable  television's  suppliers,  es- 
pecially because  of  the  slight  vertical  integration  in  the  industry  and 
the  dominance  of  a  single  independent  supplier  of  cable  equipment.181 
In  short,  the  existing  structure  of  the  cable  industry  indicates  that 
competition  for  cable  franchises  will  not  be  concentrated  in  the  hands 
of  a  few  MSO's  and  suggests  that  smaller  companies  will  not  be  un- 
fairly disadvantaged  in  competing  for  supplies.  Nevertheless,  it  is  of 
great  importance  to  maintain  the  present  virogous  level  of  franchising 
competition.  This  will  give  franchising  authorities  a  true  choice  in 
granting  franchises.  Moreover,  it  may  provide  consumers  their  only 
protection  against  unsatisfactory  franchisee  service,  since  consumers 
rarely  have  a  choise  of  cable  television  suppliers  once  a  franchise  is 
awarded. 

VII.    Conclusion 

A  good  many  people  think  that  our  cable  regulations  are  fine.    They 
are  called  broadcasters.182 

It  is  judicially  recognized  that  the  antitrust  laws  represent  a  "funda- 
mental national  economic  policy"183  of  our  free  enterprise  system. 
Contrary  to  railroad  and  other  carrier  regulation  by  the  Interstate 
Commerce  Commission  or  telephone  and  telegraph  regulation  by  the 
FCC,  the  Communications  Act184  "recognizes  that  the  field  of  broad- 
casting is  one  of  free  competition."186 

180.  The  largest  cable  company's  annual  revenues  are  currently  less  than  ten  percent 
of  the  annual  networking  revenues  of  the  smallest  network.  For  Its  most  recent  nine- 
month  reporting  period  Teleprompter  had  $52  million  in  operating  revenues.  TV  Com- 
munications, Feb.  1974,  at  19.  The  cable  industry  had  $428  million  revenues  in  1972. 
1973-74  CATV  Systems,  A-l  (on  file  in  FCC  Library). 

181.  The  largest  manufacturer  of  cable  equipment  is  Jerrold  Electronics  Corpora- 
tion, a  subsidiary  of  General  Instrument. 

182.  Farewell  remarks  of  Sol  Schildhause,  retiring  Chief,  Cable  Television  Bureau, 
FCC,  as  reported  in  CATV,  Feb.  11,  1974,  at  17. 

183.  United  States  v.  Philadelphia  Nat'l  Bank,  374  U.S.  321,  372  (1963);  Carnation 
Co.  v.  Pacific  Westbound  Conference,  383  U.S.  213,  218  (1966). 

184.  47  U.S.C.  §  151  etseq.  (1970). 

185.  FCC  v.  Sanders  Bros.  Radio  Station,  309  U.S.  470,  474  (1940).  In  Sanders 
the  Court  stated: 

Plainly  it  is  not  the  purpose  of  the  Act  to  protect  a  licensee  against  competition 
but  to  protect  the  public.     Congress  intended  to  leave  competition  in  the  business 
of  broadcasting  where  it  found  it,  to  permit  a  licensee  ...  to  survive  or  succumb 
according  to  his  ability  to  make  his  programs  attractive  to  the  public. 
Id.  at  475. 


314 


1974]  CABLE  TELEVISION  833 

The  structure  of  the  television  industry  is  highly  concentrated  in  sev- 
eral respects.  The  three  national  networks  determine  which  pro- 
grams the  overwhelming  majority  of  television  stations  will  carry  dur- 
ing most  of  their  air  time.  The  networks  also  sell  well  over  half  of 
all  television  advertising.  Furthermore,  VHF  allocations  and  televi- 
sion station  licensing  decisions  have  contributed  to  a  lack  of  local  di- 
versity. Antitrust  enforcement  action  directed  at  structural  concentra- 
tion is  founded  on  the  principle  that  a  market  dominated  by  a  few 
sellers  is  not  likely  to  be  very  competitive.186  In  this  connection,  the 
Supreme  Court  has  repeatedly  held  that  a  regulatory  agency  has  an 
affirmative  responsibility  to  consider  the  competitive  consequences  of 
its  action  as  part  of  a  determination  of  whether  such  action  will  serve 
the  public  interest.187  Only  last  year  the  Court  emphasized  that  a  reg- 
ulatory agency's  "consideration  of  antitrust  and  anticompetitive  issues 
.  .  .  serves  the  important  function  of  establishing  a  first  line  of  de- 
fense against  those  competitive  practices  that  might  later  be  the  sub- 
ject of  antitrust  proceedings."188 

Reliance  upon  antitrust  considerations  as  grounds  for  decision  in  the 
broadcasting  field  has  been  upheld  consistently.  Thirty-one  years  ago 
the  Supreme  Court  sustained  FCC  rules  designed  to  restructure  and 
reduce  concentration  in  radio  broadcasting.189  More  recently,  the 
Court  decided  that  not  only  may  the  Commission  consider  antitrust 
policy  in  determining  whether  a  proposed  action  will  serve  the  "public  in- 
terest, convenience  and  necessity,"  but  "in  a  given  case  the  Commission 
might  find  that  antitrust  considerations  alone  would  keep  the  statutory 
standard  from  being  met  . .  .  ."190  Since  the  Commission's  responsibil- 
ities include  both  consideration  of  the  antitrust  consequences  of  its  actions 
and  the  promotion  of  the  fundamental  national  economic  policy  of 
competition,  and  since  the  Communications  Act  does  not  protect 
broadcasters  from  competition,191  the  Commission's  regulation  of  cable 
television  must  not  continue  to  be  protectionist  of  broadcast  television. 


186.  United  States  v.  Aluminum  Co.  of  America,  377  U.S.  271,  280  (1964);  United 
States  v.  Philadelphia  Natl  Bank,  374  U.S.  321,  363  (1963);  Brown  Shoe  Co.  v.  United 
States,  370  U.S.  294,  343-44  (1962). 

187.  E.g.,  FMC  v.  Svenska  American  Linien,  390  U.S.  238  (1968);  Denver  &  Rio 
Grande  W.R.R.  Co.  v.  United  States,  387  U.S.  485  (1967). 

188.  Gulf  State  Util.  Co.  v.  FPC,  411  U.S.  749,  760  (1973). 

189.  National  Broadcasting  Co.  v.  United  States,  319  U.S.  190  (1942). 

190.  United  States  v.  Radio  Corp.  of  America,  358  U.S.  334,  351  (1958). 

191.  See  Carroll  Broadcasting  Co.  v.  FCC,  258  F.2d  440  (D.C.  Cir.  1958).  The 
Carroll  court  directed  the  Commission  to  consider  the  consequences  of  competition  not 
in  terms  of  economic  injury  to  private  interests  but  in  terms  of  the  public  interest  in 
avoiding  the  diminution  or  destruction  of  broadcast  service.    Id.  at  443. 

However,  the  Commission,  by  adopting  cable  regulations  which  have  the  effect  of 
limiting  the  growth  of  that  medium,  limits  the  choices  of  television  service  available 
to  consumers.  No  one  can  seriously  claim  that  cable  development  will  "destroy"  VHF 
network  affiliates  or  the  strongest  independent  stations. 
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A  generation  ago,  the  FCC  launched  an  important  investigation  of 
radio  networking  and  station  ownership  which  resulted  in  its  "duopoly" 
and  "dual  networking"  rules.192  Today,  the  structure  of  the  television 
broadcasting  industry  is  similar  to  that  of  the  unreformed  radio  indus- 
try a  generation  ago.  Cable  television  offers,  however,  technology 
which,  if  encouraged,  can  reduce  concentration  in  the  television  in- 
dustry by  providing  for  greater  diversity  of  programming. 

To  those  ends,  the  following  regulatory  action  should  be  taken.  The 
Commission's  present  distant  signal  carriage  rules  should  be  retained 
except  that  cable  systems  in  all  markets  should  be  allowed  to  import 
a  minimum  of  two  distant  signals.  The  only  "exclusivity"  allowed 
should  be  simultaneous  nonduplication  to  preserve  outlets  for  local  ad- 
vertisers. The  leapfrogging  rule  should  be  abolished  so  that  the 
choice  of  imported  distant  signals  can  be  determined  by  programming 
considerations  and  not  geographic  accident.  The  stronger  independ- 
ents may  thus  develop  into  one-station  regional  networks  better  able 
to  finance  popular  programs  and  to  compete  with  network  affiliates, 
if  not  the  networks  themselves.193  The  rules  barring  siphoning  should 
also  be  abolished.  These  rules  were  designed  to  protect  "free"  televi- 
sion from  injury  inflicted  by  "pay"  cablecasts,  but  there  is  virtually  no 
evidence  that  broadcast  television  will  suffer  significant  economic  in- 
jury from  pay  cable.194 

The  Commission's  ban  on  colocated  television  station  ownership  of 
cable  systems  is  a  salutary  contribution  to  local  television  diversity. 
This  ban  should  be  amplified  to  forbid  newspaper  cross-ownership  as 
well,  since  newspapers,  as  the  single  most  important  source  of  local 
news  and  information,  generally  claim  the  largest  share  of  local  adver- 
tising revenues.  Moreover,  the  facsimile  reproduction  capabilities  of 
cable  television  make  it  a  potential  competitor  of  newspapers.  Al- 
though it  is  unlikely  that  cable  technology  can  replace  either  over-the- 

192.  See  National  Broadcasting  Co.  v.  United  States,  319  U.S.  190  (1942).  By  the 
end  of  1938,  there  were  660  commercial  AM  radio  stations  in  the  United  States,  of 
which  341  were  affiliated  with  NBC,  CBS,  or  MBS.  NBC  was  by  far  the  dominant 
system,  operating  two  national  networks,  the  "Red"  and  the  "Blue."  NBC  owned  ten 
stations,  seven  of  which  operated  with  maximum  power  on  clear  channels,  and  operated 
five  stations  owned  by  others.  Id.  at  197.  NBC  owned  two  AM  stations  in  each  of 
the  following  cities:  New  York,  Chicago,  Washington,  and  San  Francisco.  Id.  at  206. 
As  a  result  of  the  FCC  Rules  NBC  had  to  divest  one  station  in  each  city  where  it 
owned  two  and  to  divest  one  of  its  networks.    The  divested  network  later  became  ABC. 

193.  A  second  source  of  competition  for  broadcast  television  networks  may  be  cable 
originations,  shown  on  interconnected  cable  systems.  The  nascent  cable  system  inter- 
connections generally  depend  on  microwave  relay.  The  FCC  has  not  yet  adopted  regu- 
lations adverse  to  cable  system  interconnections. 

194.  The  Sloan  Commission  has  concluded  that  "[p]ay  TV  will  not  affect  conven- 
tional broadcasting,"  while  a  Brookings  Institution  report  concluded  that  "[a]udience 
diversion  appears  to  be  no  problem  and  substantial  program  erosion  is  also  unlikely." 
Television/Radio  Age,  Feb.  4,  1974,  at  33. 
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air  television  or  newspapers,  it  can  provide  programming,  circulation, 
and  advertising  competition  for  both  other  media.  Given  the  diminish- 
ing competition  among  local  newspapers  and  the  limited  competition 
among  a  few  VHF,  network-affiliated  television  stations  on  the  local 
level,  the  need  for  promoting  cable  television  as  an  independently  owned 
medium  in  each  television  market  is  plain. 

While  the  FCC  has  acted  correctly  to  prevent  the  domination  of 
cable  television  by  competing  media,  the  Commission  should  postpone 
making  rules  attempting  to  define  the  structure  of  the  cable  television 
industry  until  its  future  development  becomes  clearer.  The  Commis- 
sion must  certainly  avoid  inhibiting  franchising  competition  or  restrict- 
ing cable  television's  ability  to  compete  with  broadcast  television.  This 
is  not  to  say  that  during  cable  television's  development  period, 
it  should  not  be  held  to  the  same  antitrust  standards  enforced  against 
other  industries.  The  Justice  Department  has  moved  to  preserve  vig- 
orous competition  in  the  specialized  cable  franchising  market.  Cable 
companies  rarely  construct  overlapping,  competing  systems.  The  en- 
forcement of  the  Justice  Department's  antitrust  standards,  aimed  at 
providing  franchising  authorities  with  a  wide  choice  among  suppliers  of 
cable  service,  is  therefore  most  important. 
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Family  spend  too  much 
on  TV  last  month? 


Thai's  a  question  you  may  have  to  wrestle  with  in  the  nea' 
future       hecause  rl  pay-TV  operator;  have  the«  way,  you'l!  have  a 
new  bill  to  pay  every  month.  The  siie  of  it  will  depend  on  how  much 
TVyou  and  your  wrle  and  kids  watched. 

Pay-TV  operators  are  new  planning  to  buy  Ihe  exclusive  rights  to 
present  sport •-  events  like  football,  baseball.  bashelball  and  all  Ul( 
rest,  and  movirs  and  popular  entertainment  shows — things  thai  you 
get  on  free  TV  right  now—and  convert  your  TV  set  to  a  ho>  office 
for  themselves 

What  will  happen  to  free  TV  J 

Well,  these  events  will  no  longer  be  available  on  fee  TV.  This 
process  is  called  siphoning— and  that's  a  pretty  good  description. 
When  somebody  siphons  gas  oui  of  your  car,*rlis  car  runs  tine. 
Yours  is  dead  We  don-!  tfimk  you  want  this  to  happen  lo  you- 
television  service 

Getting  up  thai  extra  money  every  month  is  going  to  be  lough  for 
almost  everybody.  (Can  you  squeeze  $30  or  $40  out  ol  your  budget 
every  month  >)U's  going  to  be  impossible  lor  a  lot  Of  people—  older 
people  living  on  restricted  retirement  incomes  . .   oeaple  on 
welfare.,    people  who  are  unemployed        people  living  in  low 
income  sections  ol  big  cities 

You  bought  your  television  sets  with  the  underslandmg  that  there 
would  be  no  charge  for  programming.  Should  pay-TV  operators  be 


permitted  to  buy  up  that  programing  and  force  you  to  either  pay 

lor  it  or  go  without7 

Vet.  Itiaf.  is  what  is  going  to  happen  if  pay-TV  operators  are 
permitted  to  loch  up  sports  events,  movies  and  popular 
entertainment  shows  for  the  exclusive  use  of  those  who  can  afford 

The  Federal  Communicatrons  Commission  is  considering  rule 
changes  that  could  allow  this  to  nappen.  Some  people  in  Congress 
are  considering  whether  legislation  is  necessary  to  assure  the 
continuance  of  sports  events,  movies  and  other  shows  on  free  TV. 

We  believe  you  should  not  have  to  pay  lor  the  type  of  programs 
you  now  receive  without  charge  We  believe  the  FCC  should  not 
weaken  the  rules  to  favor  pay  TV;  n  should  strengthen  them. 
We  believe  Congress  should  step  in,  if  necessary. 


fflff) 


Natmnal  Association  ol  Broadcasters 
1771  NStreetN.W 
Washington,  DC  20036 
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what's  the  difference  between 


Cable  TV  began  in  1948  when 
John  Walson  could  not  get  TV 
pictures  from  Philadelphia  on  his  TV 
set  in  Mahanoy  City.  Pa   because 
there  was  a  mountain  in  the  way  So 
John  put  an  antenna  on  top  of  the 
mountain  and  ran  a  wire  down  to  his 
TV  set  Presto1  TV  just  like  the  big 
city  Soon  his  neighbors  asked  if 
they  could  clamp  on  to  his  cable 
and  he  let  them. 

His  neighbors  loved  it  because 
they  were  able  to  get  Milton  Berle. 
Hopalong  Cassidy  and  the  Roller 
Derby  The  television  stations  loved 
it  because  more  people  saw  their 
programs  John  Walson  loved  it 
because  he  was  regarded  as  a  man 
of  some  genius  by  his  neighbors. 

Soon  other  people  who  lived  in 
places  where  they  got  poor  TV  re- 
ception or  none  at  all  began  to  do 
the  same  thing.  There  had  to  be  a 
charge,  of  course,  to  pay  for  the 
antenna  and  the  wires.  But  there 
was  no  charge  for  the  programs 
themselves 

So  over-the-air  broadcasting  and 
cable  TV  grew  up  side  by  side  Oh, 
there  were  a  lot  of  problems      there 
still  are  . . .  but  the  problems  are 
being  worked  out  by  the  FCC.  the 
broadcasters  and  the  cable 
operators 

Wow.  however,  something  is  being 
attempted  that  we  don  t  think  is  in 
your  interest  -  whether  you  receive 
your  television  off  the  air  or  by  cable. 

An  all  out  attempt  is  now  being 
made  to  take  the  most  wanted 
programs  from  cable  TV  and  free 
over-the-air  TV  and  put  them  on 
pay  TV 

If  this  were  going  to  bring  you 
better  programs  or  different  pro- 
grams that  would  be  one  thing  .but 
the  result  would  be  that  you  would 
have  to  pay  for  the  same  type  of 
programs  you  now  get  free 

Pay  TV  operators  want  to  charge 
you  for  movies,  college  and  profes- 
sional football,  baseball,  basketball 
and  hockey,  and  for  the  kind  of 
entertainment  shows  now  on  free 
TV  They  are  asking  the  FCC  to 
change  its  rules  to  permit  them  to 
do  this.  If  the  FCC  changes  its  rules, 
your  TV  program  schedule  could 
eventually  look  like  this: 


freetv, 


cable  tv 


and  pay  tv? 


•  Bonnie  and  Clyde  $1.50 

•  Redskins  v  Dolphins  Super 
Bowl  VIII  S6.00 

•  Olympics  S3  00  per  day 

•  World  Series  S3  00  per  game 

•  Knicks  n  Lakers  Si  50 

•  Bostc  n.cago  Black 
Hawks  Si  50 

•  Patton  S1  50 

•  College  Football  ;every  Sat  m 
the  fall)  S2  50  per  game 
Obviously  that  can  add  up  to  a  lot 

of  money  for  the  average  family  A! 
least  S25  a  month -maybe  $50 
What  would  happen  to  free  over- 
the-air  TV  and  cable  TV? 

Programs  would  move  from  free 
TV  to  pay  TV.  All  of  these  popular 
programs  would  not  disappear 
overnight  from  free  TV.  but  over  a 
period  of  time  they  would  be 
siphoned  away  Eventually  those 
programs  and  sports  events  would 
be  gone  -  to  be  watched  exclusively 
by  the  people  who  could  afford  to 
pay  for  them.  Those  who  could  not 
pay  would  go  without .    whether 
they  received  their  TV  over  the  air 
or  by  cable 
What  can  you  do  about  it? 

•  If  you  want  to  continue  to  receive 
sports,  movies  and  entertain- 
ment shows  without  charge 

•  If  you  oppose  allowing  pay  TV 
operators  to  lock  up  those 
programs  for  the  exclusive  use 
of  those  who  can  afford  to  pay 
then- 

•  Send  this  to  your  Congressman 
and  Senators: 


Dear  Congressman: 

We  oppose  allowing  pay  TV 
to  siphon  away  the  type  of 
programs  we  now  see  on  free 
TV  and  cable  TV  and  charge  for 
them  Please  do  not  allow  this 
to  happen 

Name 

Address 

City 

State 


.Zip, 


A  lot  more  than  meets  the  eye. 


<~i_9/v.C 


National  Association  of  Broadcasters 
1771  NStieetN.W. 
Washington.  0.C  20036 
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Free  broadcasting 
brought  you  1972. 
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best  things 

in  life  are  free... 

only  if  broadcasting  is  free. 
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Cable  Pay  TV  entrepreneurs  think  siphoning  is  a  marvelous  idea. 
They  would  outbid  broadcasters  for  popular  movies  and  sports 
programs  you  riosv :  •  e  free  -and  then  sell  them  back  to  you. 

For  most  people,  such  Pay  TV'  .^phoning  would  black-out 
many  of  their  favorite  progr;:ms. 

.  More  than  hail  (he  families  in  the  country  will  be  beyond 
the  reach  of  Pay  TV  cables,  because  the  cost  of  bringing  cable 
to  their  hoir.es  is  too  high  to  be  profitable  And  millions 
of  other  families  simply  car.'t  afford  another  $200  a  year 
for  en!  irtdinment 

The  Federal  Communications  Commission  has 
son;,:  rules  tocurb  siphon 
people  a  e  working  hard  t 
loosened. 
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Contemporary      Americm 
Indian  sheriff  and  his  trek 
across  the  desert. 
(9)1  Spy 

(!I)To  Tell  the  Truth 
(13)©WASHINGTON 
CONNECTION:  Discussion 
of  a  proposed  bill  allowing 
the  Federal  government  to 
determine  how  states  use 
their  land 

S:30  (3)Merv  Griffin  Show: 
The  Hagers,  Errol  Garner. 
Pete  Barbutti,  Rosemary 
Clooney,  Sammy  Fain, 
Mark  Atkinson 
(ll)Dragnet 

(13)OTHEATER  IN  AMER- 
ICA: "The  Ceremony  of 
Innocence."  Starring  Rich- 
ard Kilcy,  James  Broderick 
and  Larry  Gates.  Drama  of 
an  Uth  century  king  (R) 

5:00  (2)  ©CANNON:  Anne  Bax- 
ter. Barry  Sullivan,   David 
Janssen,  guests  (R) 
(4) ©MOVIE:  !   -  -—--.•-! 


»:30  (7)TV  Movie:  "The  Chad- 
wick  Family."  Fred  Mac- 
Murray,  Kathleen  Maguire. 
Darleen  Carr.  Concerned 
father  and  *  family  crisis 

10:00   (3,  ll)News 

(13)51st  Stat* 

10:30  (13)Washington  Straight 
Talk:  David  Rockefeller, 
chairman  of  the  board  of 
the  Chase  Manhattan  Bank 

11:00  <2,4,7)New» 

(3)One  Step  Beyond 
.  (ll)Perry  Mason 
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"Should  There   Be   a   Spe- 
cial Prosecutor?"  (R) 
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)Movie: 
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Carson,  host.  George 
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Ceasar,    Cloris    Leachman 


fc*w ,'  i  v^ ■;  ■  -fa»  w . . -^ *,  ^ ,-  ■  ? 


b^-^sUM 


(9>0  BASKETBALL: 


(5)Movie:  r 

i 
\ 

) 

(ll)Donanza 


(7)20th  Century  Fox  Pre- 
sents: Richard  Chamber- 
lain, host 


12:00   (ll)Twilight  Zone 

12:30   (ll)Newi 

12:50   (ll)Twilight   Zone 


1:00   (4)Tomorrow: 
der,  host 
(7)Movie: 


Tom    Sny- 
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(9)Joe  Franklin  Snow 
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Paycablecasters  are  working  hard  to  get  the  FCC  to 
iMminate  or  relax  the  anti-siphoning  rules. 

\\e  broadcasters  have  got  to  work  equally  hard  — 
mai.be  a  little  harder-  to  persuade  the  FCC  to  keep 
•:vse  rules. To  keep  free  TV  free.  In  the  public  interest 
'.i  well  as  our  own. 

I!  nc  don  t.  what's  likely  to  happen?  Think  of  your 
r>:ogram  schedule  without  major  sports  events  or  feature 
movies  (except  low- rating  oldies). 

1-ose  the  big  audiences  (and  sponsors)  they  attract. 
•>^xl  the  quality  of  your  whole  program  schedule  will  be 

yopardy  Don't  your  news  and  public  affairs  budgets) 


now  benefit  from  the  revenues  you  get  from  your  highest- 
rating  entertainment  shows  like  major  sports  and  movies. 

And  what  about  the  public  —  especially  the  millions  of 
lower- income  people  who  depend  heavily  on  free  TV 
for  recreation? 

To  help  you  protect  your  audience,  the  NAB  has  pre- 
pared the  Anti-Siphoning  Information 
Kit.  Use  it.  Use  it  now.  Use  it  con- 
tinually until  we",  working  together, 
have  made  yourfeudience  secure  — 
by  saving  top  programs  for  one  of 
Amenca's  greatest  institutions,  free  TV. 


The  Effect  of  the  FCC's  Regulations  on  Cable  Development  in  the  Cities 

(By  Don  Anderson) 

Certain  events  in  history  are  replete  with  their  "Black  Fridays",  their  "red 
letter  days"  and  their  "days  of  wine  and  roses". 

As  one  looks  back  on  the  history  of  cable  television,  or,  from  today's  stunted 
mountain  top,  to  the  future  of  cable  TV,  one  cannot  help  but  wistfully  wonder 
if  those  pre-1964  years  were  not  cable's  "days  of  wine  and  roses" — those  won- 
derful years  before  the  Federal  Communications  Commission  was  aware  that 
there  really  was  a  cable  television  industry- 
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Let  me  assure  you  that  once  the  awareness  dawned,  the  Commission  moved 
with  uncharacteristic  bureaucratic  haste  to  assert  jurisdiction  over  the  cable 
industry — in  1964  came  the  First  Report  and  Order  for  Cable  TV,  followed 
closely  in  1965  with  the  Second  Report  and  Order. 

Three  swift  years  later,  cable  TV  had  its  "black  Friday" — December  13, 
1968 — when  the  wagons  were  drawn  around  each  television  station  in  the  top 
100  television  markets,  within  a  radius  of  35  miles  from  the  main  post  office 
in  each  station  city;  and  would-be  cable  developers  were  restricted  to  carriage 
of  the  local  market  signals  only — to  offer  to  their  potential  subscribers  what 
they  already  received  off  the  air  from  a  rooftop  antenna. 

Regardless  of  the  euphemisms  which  the  wordsmiths  of  the  FCC  devised,  cable 
television,  to  all  intents  and  purposes,  was  placed  in  a  deep  freeze ;  with  de- 
velopment permissible  only  in  the  lesser  television  markets  where  the  classical 
cable  system  had  already  made  substantial  inroads. 

With  the  notable  exceptions  of  such  major  city  areas  as  Manhattan  in  New 
York  City,  where  tall  buildings  played  havoc  with  off-air  reception  much  like 
the  hills  of  West  Virginia,  and  improved  reception  of  local  market  signals 
attracted  a  few  venturesome  entrepreneurs,  by  and  large,  the  invisible  35  mile 
zones  fenced  off  a  frozen  waste-land  forbidden  to  cable  development. 

Three  years  and  three  months  later,  cable  television  had  its  "red  letter" 
day — March  31,  1972,  the  effective  date  of  cable's  Third  Report  and  Order  issued 
in  February  of  the  same  year. 

Much  of  the  press,  the  financial  community,  the  city  fathers-to-be  who  had  not 
yet  seen  the  birth  of  cable  within  their  city  limits,  and  the  cable  television  indus- 
try itself  envisioned  "a  new  era"  for  cable  television — an  opportunity  to  "open 
up"  the  top  100  markets,  to  build  the  urban  cable  system  with  the  dream  machine 
manufactured  by  agile  minds  when  hands  were  idled  by  the  freeze :  The  promise 
of  endless  services  interactive  and  interwoven  in  the  fabric  of  community  life — 
the  electronic  miracle  of  cable  TV. 

Yet,  there  were  those  who  kept  their  cool,  who  were  not  swept  up  in  the 
instant  euphoria  created  in  the  wake  of  the  Third  Report.  They  read  the  report, 
reviewed  the  rules,  and  reflected  on  the  limitations  as  well  as  the  limited 
expectations. 

The  Commission  itself  never  claimed  to  have  lit  the  torch  to  reveal  a  golden 
door.  In  its  most  optimistic  language  within  the  text  of  the  Third  Report  and 
Order,  the  FCC  said  that :  "In  resolving  these  issues,  our  basic  objective  is  to 
get  cable  moving  so  that  the  public  may  receive  its  benefits,  and  to  do  so  without 
jeopardizing  the  basic  structure  of  over-the-air  television." 

That  the  cable  industry  was  never  promised  a  rose  garden  was  perhaps  best 
expressed  by  Dean  Burch,  then  Chairman  of  the  FCC  in  an  address  before  the 
National  Cable  Television  Association  Convention  in  May  of  1972.  Several  of 
his  comments  are  worth  reflection  and  review  : 

"Now,  a  year  ago  the  Commission  was  hammering  out  its  Letter  of  Intent  to 
the  Congress.  The  essence  of  that  document  was  an  'adequate  service  formula,' 
tailored  to  market  size,  that  would  permit  just  enough  broadcast  signal  carriage 
to  give  cable  a  let  up — that  would  at  the  same  time  hold  the  impact  on  the  exist- 
ing broadcast  system  to  a  tolerable  minimum — and  would  quite  deliberately  keep 
cable  lean  and  mean". 

"We  are  seeking,  in  effect,  a  'competitive  entry'  formula.  And  the  only  guaran- 
tee we  offered  anyone,  cable  or  broadcasting,  was  an  honest  chance  to  serve  the 
public". 

"The  biggest  of  the  imponderables,  quite  candidly,  is  that  we  don't  know  if 
the  rules  will  work  at  all.  On  the  one  hand,  it  may  turn  out  that  even  the  very 
limited  amount  of  distant  signal  importation  we  are  permitting  will  have  unfore- 
seen impact  on  over-the-air  broadcasting.  The  other  side  of  that  coin  is  that  in 
an  overabundance  of  caution  we  may  have  kept  cable  not  so  much  'lean  and 
hungry'  as  starved  to  death. 

"Nor  do  we  really  know  how  the  exclusivity  rules  will  work  out  in  practice. 
There  is  always  the  possibility  that  the  only  programs  available  to  you  will  be 
re-runs  and  Charlie  Chan  movies.  Now,  the  leapfrogging  rules  may  give  cable  in 
some  parts  of  the  country  not  much  in  the  way  of  attractive  distant  independents 
to  choose  from.  The  access  requirements  may  turn  out  to  be  one  big  public  yawn. 
The  experimental  channels  may  languish  for  want  of  imagination  on  the  part  of 
educational  and  governmental  entities. 
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"Now,  I  have  been  deliberately  laying  out  the  worst  possible  program,  vastly 
overstated,  I  think,  on  the  side  of  pessimism.  I  hope  and  expect  that  none  ol 
these  things  will  come  to  pass.  But  the  very  blunt  fact  is  we  don't  know.  All 
I  know  is  that  we  are  just  as  anxious  to  find  out  as  you  are." 

Looking  hopefully  to  the  future,  somewhere  between  Chairman  Burch's  "over- 
stated pessimism"  and  the  "dawn  of  a  new  era",  the  cable  industry  began  tenta- 
tively to  test  the  new  waters  of  regulation. 

Before  we  look  more  closely  at  those  specific  aspects  of  the  1972  cable  regula- 
tions which  have  had  an  impact  on  cable  development  in  the  major  metropolitan 
areas,  I  woud  like  to  help  put  to  rest  a  belief  in  some  quarters  that  the  Com- 
mission's action  somehow  "opened  up"  cable  to  the  top  100  television  market 
cities. 

To  the  contrary,  many  of  the  principal  cities  of  television  station  assignment 
were  already  being  served  in  whole  or  in  part  by  cable  television :  To  name  a 
few,  New  York  City,  Los  Angeles,  Seattle,  San  Diego,  Buffalo,  Charleston,  W. 
Virginia,  Columbus,  Ohio  Wilkes-Barre,  Pennsylvania,  Charlotte,  North  Carolina, 
Toledo,  Ohio,  Harrisburg,  Pennsylvania  Springfield,  Illinois,  Huntsville,  Ala- 
bama, Amarillo,  Texas,  Wheeling  W.  Virginia,  Flint,  Michigan,  Mobile,  Alabama, 
and  Orlando,  Florida,  etc. 

So,  in  truth,  the  1972  cable  regulations  only  re-opened  the  top  100  markets 
which  had  been  closed  to  cable  since  December  1968  when  the  "freeze"  was 
instituted — re-opened,  however,  with  restrictions  that  were  not  in  force  during 
the  day's  when  "classic"  cable  systems  were  permitted  development  in  many  of 
the  cities — and  others — named  above. 

Thus,  contrary  to  a  popular  misconception,  the  1972  rules,  rather  than  being 
a  relaxation  in  cable  regulation,  merely  encouraged  cable  re-entry  into  our  urban 
centers  under  conditions  less  conducive  to  growth  than  those  which  were  in  effect 
during  cable's  earlier  stage  of  urban  development. 

Simply  put,  the  1972  cable  television  regulations  cover  four  broad  areas :  tele- 
vision broadcast  signal  carriage,  program  exclusivity,  access  channels,  and  techni- 
cal capacity. 

I  am  going  to  assume  some  knowledge  on  your  part  of  the  signal  carriage 
rules — and  refer  those  less  knowledgeable  to  a  perusal,  at  a  later  time,  of  the 
regulations  as  issued  by  the  FCC — because  to  go  into  the  various  "must  carry" 
and  "optional  carriage"  rules  relating  to  signal  carriage  for  each  market  and 
non-market  classification  would  be  lengthy  and  confusing. 

Because,  however,  the  thrust  of  the  rules — and  the  greatest  opportunity  for 
cable  development — is  in  the  top  100  television  markets,  a  capsule  summary  of 
the  most  significant  rules  governing  these  markets  is  in  order,  together  with  a 
look  at  their  implications. 

First,  for  all  markets  in  the  "top  100",  thejfollowing  signals  are  required,  upon 
request,  to  be  carried  : 

1.  All  market  signals — those  within  35  miles  and  those  located  in  other 
communities  that  are  generally  considered  part  of  the  same  market. 

2.  Television  stations  significantly  viewed  in  the  cable  community. 

Let  me  elaborate  briefly  on  these  two  requirements. 

Regarding  market  signals,  there  are  two  types  of  markets:  A  single  city 
market,  such  as  Washington,  D.C.,  a  multiple-city,  or  hyphenated  market,  such 
as  Norfolk-Hampton-Portsmouth-Newport  News,  Virginia.  In  the  hyphenated 
market,  a  cable  system  must  carry  all  television  stations  in  each  of  the  four 
cities,  even  though  the  cable  system  location  may  be  within  the  35  mile  zone  of 
only  one  of  the  stations.  In  certain  hyphenated  markets,  terrain  factors  offer 
some  advantages  for  cable  in  motivating  potential  subscribers  through  a  basic 
service  of  improving  local  TV  reception. 

In  addition,  if  a  cable  system  is  located  within  35  miles  of  two  markets — in 
other  words,  if  the  system  is  within  the  overlap  area  of  the  two  markets — the  sys- 
tem must  carry  all  of  the  television  stations  of  both  markets ;  generally,  an 
advantage  to  the  cable  system.  Such  overlap  areas  exist,  for  example,  between 
the  Washington  and  Baltimore  television  markets. 

Regarding  significantly  viewed  signals :  Some  stations  in  nearby  television 
markets  may  have  a  measureable  viewing  audience  in  another  market.  The 
FCC  has  established  a  'significantly  viewed'  audience  measurement  standard  and 
if  a  cable  system  in  a  top  100  television  market  is  located  in  a  county  where 
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the  nearby  market  station  meets  the  viewing  standard,  the  cable  system  is  then 
required  to  carry  this  station  (or  stations)  in  addition  to  the  market  stations. 
Generally,  this,  too,  is  a  'plus'  for  the  cable  system  (sometimes  not) . 

Besides  the  local  market  signals  and  significantly  viewed  signals  which  a 
cable  system  must  carry,  a  system  in  markets  51-100  may  bring  in  two  distant 
independent  stations. 

Two  distant  independent  signals  may  also  be  imported  into  markets  1-50.  In 
addition,  a  cable  system  may  import  a  third  independent  station  into  any  top- 
50  market  which  does  not  have  a  local  independent  station.  Fifteen  (15)  of  the 
markets  1-50  are  allowed  this  third  distant  independent  station.  This  is  a  de- 
cided advantage  over  the  35  other  top-50  markets  which  have  at  least  one  in- 
dependent station  in  the  market  and  can  import  only  two  more. 

I  estimate  that  about  one-half  of  the  68  million  U.S.  television  households 
are  within  35  miles  of  the  35  major  markets  which  already  have  one  or  more 
independent  stations.  These  are  our  largest  urban  centers,  and  cable  television, 
if  it  is  to  become  a  viable  national  communications  medium,  must  first  become 
a  viable  enterprise  in  these  market  areas,  and  particularly  in  the  core  cities. 

It  is  within  these  markets  where  a  qualifying  aspect  of  the  third  signal  car- 
riage rule  comes  prominently  into  play :  That  rule  which  permits  the  importa- 
tion of  distant  independent  stations,  but  states  that  if  a  cable  system  chooses 
such  independent  stations  from  one  or  more  of  the  top  25  television  markets,  it 
must  select  signals  from  one  or  both  of  the  two  nearest  top  25  markets  only. 

For  more  obvious  reasons,  the  vast  majority  of  independent  stations  are  located 
within  the  top  25  markets.  For  the  same  obvious  reasons,  most  of  the  major  league 
professional  sports  teams  are  located  in  the  same  markets,  and  provide  a 
significant  source  of  programming  for  independent  stations.  With  larger  audi- 
ence bases  from  which  to  draw  viewers,  and  attract  advertisers,  these  major 
city  independent  stations  are  also  better  equipped  financially  to  purchase  the 
better  motion  pictures  and  syndicated  programming,  and  to  originate  better 
quality  programs  than  their  brethren  in  the  smaller  markets. 

The  natural  inclination  of  the  cable  television  entrepreneur  is  to  draw  upon 
these  major  program  sources  if  he  can — but,  I  remind  you,  restricted  only  to 
the  two  nearest  sources.  And  even  though,  at  first  blush,  such  accessibility  may 
look  like  a  carrot  dangled  before  the  cable  operator,  that  oft-quoted  vegetable 
comes  in  varying  degrees  of  quality — some  major  market  independent  stations 
may  not  be  major  independent  stations,  and  some  are  more  'major'  than  others 
in  terms  of  program  quality  and  diversity. 

Coupled  to  this  quality  factor  are  several  other  considerations :  First,  the  dis- 
tance from  the  independent  station  source  to  the  potential  cable  system  loca- 
tion— this  may  be  several  hundreds  of  miles.  For  example,  17  of  the  top  25 
markets  are  within  a  narrow  rectangle  :  visualize  Minneapolis  and  Boston,  Kansas 
City,  and  Washington,  D.C.  as  the  corner  stones.  In  those  vast  areas  outside 
the  rectangle  are  but  eight  top  25  markets :  two  in  the  entire  South,  two  only  in 
the  Southwest,  and  four  along  the  Pacific  Coast. 

Consider  also  that  eight  of  the  top  25  markets  have  only  one  independent  sta- 
tion— thus,  in  some  areas,  a  cable  system  may  have  to  incur  costs  for  micro- 
wave service  over  several  hundred  miles  from  two  different  directions  to  re- 
ceive his  quota  of  two  signals.  Additionally,  in  <-hose  10  top-25  markets  with 
two  independent  stations,  some  (without  identification  here,  to  protect  the  in- 
nocent) may  have  no  or  but  one  quality  station.  Thus,  18  of  the  top-25  markets 
have  a  potential  through  distance  alone,  or  distance  plus  program  quality,  of 
inhibiting — not  encouraging — cable  growth. 

Most  cable  entrepreneurs  would  agree,  I  believe,  that  distance  alone  would 
not  rule  out  importation  of  a  signal  if  good  quality  programming  were  avail- 
able. But  both  factors  must  be  seriously  weighed  by  cable  operators  in  most 
sections  of  the  country. 

Within  the  apparently  more  favored  rectangle  are  a  veritable  hodge-podge 
of  good  and  not  so  good :  Five  markets  have  three  or  more  independent  stations, 
four  have  two,  and  eight  have  but  one  independent  station.  Because  these  17 
markets  are  so  closely  situated  (in  a  relative  sense)  that  one  market  quickly 
displaces  another  as  a  "nearest''  market  to  any  given  location,  the  desirable 
Chicago  independents  are  available  no  further  eastward  than  Indianapolis,  while 
the  New  York  City  signals  penetrate  no  further  westward  than  Scranton,  Penn- 
sylvania, and  Detroit's  channel  50  can  go  no  further  south  than  nearby  Cleve- 
land. 
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There  are  many  variations  within  the  rectangle  to  explore  but  let  me  describe 
only  two,  such  as  Scranton,  TV  market  number  49,  having  no  independent  sta- 
tions, and,  therefore,  a  choice  of  three  from  other  markets.  New  York  City 
and  Philadelphia  are  fortunately  located  as  the  two  nearest  top  25  markets. 
New  York  City's  popular  independent  stations  are  all  VHF  stations ;  Philadel- 
phia's are  all  UHF  stations.  This  is  an  important  distinction  for  Scranton,  be- 
cause in  those  15  top-50  markets  which  can  bring  in  3  distant  independent  sta- 
tions, the  first  two  selected  may  be  from  the  two  nearest  top  25  markets,  and 
the  third  must  be  a  UHF  independent  located  within  200  miles  of  the  cable 
city.  The  Scranton  system  chose  first  two  strong-programmed  VHF  independents 
from  New  York  City,  and,  for  its  third  (and  UHF)  station,  a  strong  independent 
signal  from  Philadelphia.  The  luck  of  geography  smiled  on  Scranton.  The  new 
cable  system  there  has  been  able  to  cope  financially  under  the  1972  regulations. 

Lady  luck  was  not  so  kind  to  the  state  of  Rhode  Island.  The  Providence  mar- 
ket, which  practically  covers  the  entire  state,  is  number  33  in  the  FCC's  market 
ranking.  Like  Scranton,  it  has  no  independent  stations ;  like  Scranton,  it  may 
import  three — potentially,  a  promising  cable  market  it  would  appear. 

Its  two  nearest  top  25  markets  are  Boston,  Massachusetts  and  New  Haven, 
Connecticut.  The  Boston  market-a  hyphenated  market :  Boston/Cambridge/Wor- 
cester has  three  independent  stations,  New  Haven  one.  But  the  two  strongest  in- 
dependents in  Boston  and  Cambridge  are  significantly  viewed  in  much  of  Rhode 
Island — meaning  that  a  goodly  number  of  residents  can  now  receive  these  two 
stations  from  their  roof-top  antennas.  The  third,  and  weaker  Boston  market  in- 
dependent is  a  small  UHF  station  located  some  distance  west  of  Boston  in  Wor- 
cester, and  is  significantly  viewed  only  in  its  home  county.  In  New  Haven,  there 
is  also  a  small,  weakly  programmed  UHF  station.  The  next  nearest  independent 
stations  are  in  New  York  City  and  are  VHF  stations. 

A  Providence  cable  system  would  have  no  choice  but  to  import  the  only  two 
independent  stations  available  in  the  two  nearest  top  25  markets — those  from 
Worcester  and  New  Haven — but  could  not  select  the  VHF  stations  in  New  York 
for  its  third  selection  which  must  be  a  UHF  station. 

I  have  dwelt  for  some  length  on  these  significant  signal  carriage  rules  gov- 
erning cable  operations  in  the  top  100  markets,  because  an  understanding  of 
the  potential  good  or  evil  they  can  create  for  cable  development  is  essential  to 
the  further  understanding  of  why  cable  has  developed  where  it  has  since  March 
31,  1972. 

I'll  close  out  this  discussion  on  signal  carriage  with  brief  mention  of  yet  a 
final  factor :  Grandfathered  signals.  Some  potential  cable  systems  which  had 
not  actually  begun  operations  prior  to  March  31,  1972,  but  had  made  sub- 
stantial pre-operational  progress,  were  permitted  to  carry  certain  other  stations 
which  they  were  authorized  to  carry  before  the  effective  date  of  the  new  reg- 
ulations but  which  would  not  now  be  allowable  under  the  rules.  The  new  reg- 
ulations gave  these  systems  "grandfather  rights"  and  I'll  soon  discuss  this  rule 
benefit  as  it  has  applied  to  several  of  the  new  systems. 

Now,  weighed  against  the  'advantages'  of  the  signal  carriage  rules,  is  an  im- 
portant regulation  dealing  with  syndicated  program  exclusivity — important  to 
our  discussion,  and  important  in  terms  of  cable's  potential  growth,  but,  perhaps, 
less  important  to  the  purpose  for  which  it  was  devised. 

However,  before  we  examine  the  syndicated  exclusivity  rule,  let  me  take  you 
back  to  our  discussion  on  the  permissible  importation  of  two  independent  stations 
into  TV  market  1-100  (excepting  those  15  markets  where  three  independents 
are  allowed).  > 

Why  two  independent  stations? 

According  to  the  FCC  in  its  Cable  Television  Report  and  Order : 

"The  rationale  for  permitting  at  least  two  additional  signals  in  all  major 
markets  is  simply  this :  it  appears  that  two  signals  not  available  in  the  commu- 
nity is  the  minimum  amount  of  new  service  needed  to  attract  large  amounts  of 
investment  capital  for  the  construction  of  new  systems  and  to  open  the  way  for 
the  full  development  of  cable's  potential". 

Keeping  this  FCC  comment  in  mind,  let's  proceed  to  an  examination  of  the 
syndicated  programming  exclusivity  regulations. 

The  programming  covered  by  this  regulation  is  the  non-network  programming 
under  contract  by  television  stations,  such  as  syndicated  shows  which  may  have 
appeared  on  the  networks  at  one  time,  motion  pictures,  and  other  programs  which 
may  never  have  had  network  exposure. 
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The  regulation  requires  a  cable  system  to  'black  out'  the  programs  it  brings  in 
on  a  distant  television  station  if  the  same  programs  are  under  exclusive  contract 
to  the  local  station.  The  'black  outs'  are  required  not  only  when  the  programs 
may  be  aired  simultaneously  or  even  on  the  same  day,  but  if  they  are  televised 
at  any  time  during  the  contract  life  (with  exceptions  in  Markets  51-100). 

Again,  as  in  the  prior  discussion  of  signal  carriage  rules,  I  will  not  burden 
you  with  a  full  explanation  of  the  exclusivity  rules  which  apply  only  to  the  top 
100  television  markets. 

I  will,  however,  briefly  note  that  the  rules  have  the  potential  for  considerably 
less  impact  in  markets  51-100,  where  the  period  of  exclusivity  is  less  than  in  the 
first  50  markets,  and  where  the  programming  to  be  protected  is  divided  into  four 
classifications  with  the  time-periods  of  exclusivity  varying  under  each  classifica- 
tion— none  extending  beyond  two  years.  The  rules  also  permit  carriage  of  syn- 
dicated programming  (on  a  distant  independent  station)  which  is  televised  in 
prime  time — 6  to  11  pm — when  the  local  station  may  have  contract  rights  to  the 
same  programs  but  elects  to  show  such  programs  during  other  time  periods. 
These  combined  factors  suggest  that  the  exclusivity  rules  will  have  minimal 
impact  on  cable  development  in  markets  51-100. 

It  is  in  the  top  50  markets  where  the  syndicated-program  exclusivity  rule  has 
great  potential  for  serious  impact  on  cable  development,  and  I  will  stress  the 
rule's  application  in  these  50  markets. 

In  these  markets  1-50,  the  rule  embraces  all  syndicated  programming  during 
the  life  of  the  local  station's  contracts,  which  may  run  to  five  or  seven  years 
or  longer. 

The  number  of  syndicated  programs — mostly  motion  pictures  or  series-type 
programs  (such  as  "I  Love  Lucy") — which  enjoyed  wide  popularity  during  previ- 
ous network  'runs',  is  relatively  small.  When  there  are  three  or  more  stations  in 
a  television  market — four  or  more  in  35  of  the  top  50  markets — they  will  all 
obviously  attempt  to  purchase  as  many  popular  series  as  they  can,  in  order  to 
attract  audiences.  And  when  these  programs  are  imported  into  another  market 
there  are  bound  to  be  many  conflicts  in  the  programming  under  contract. 

The  conflicts  do  not  occur  simultaneously  on  the  local  and  distant  stations,  and 
very,  very  rarely  on  the  same  day.  The  actual  conflicts  may  be  several  years 
apart.  For  example,  a  motion  picture  film  under  contract  for  a  7-year  period  by 
a  local  station  may  have  last  been  shown  locally  five  years  ago,  but  if  the  same 
film  is  to  be  imported  today  on  a  distant  station  into  any  given  top-50  market 
cable  location,  the  system  upon  request,  would  be  required  to  "black  out"  the  film 
showing  under  the  syndicated  program  exclusivity  rules. 

How  critical  the  exclusivity  rules  are  to  cable's  growth  are  best  judged  (1)  by 
studies  which  were  undertaken  prior  to  any  system  experience,  in  order  to 
hypothesize  on  the  potential  effect,  and  (2)  by  actual  system  experience  to  date. 

The  most  notable  study  on  the  potential  effect  was  prepared  by  Dr.  Rolla  Park 
of  The  Rand  Corporation  in  June  1972.1 

Dr.  Park  found  that  during  a  full  broadcast  day  an  average  distant  station 
could  not  be  carried  on  cable  in  large  markets — those  with  two  or  three  inde- 
pendent stations — 41  to  77  percent  of  the  time.  In  smaller  markets  within  the 
top  50,  those  with  only  one  independent  or  none  at  all — the  signal  would  be  un- 
available from  17  to  47  percent  of  the  time.  During  prime  evening  time — 7  :30  to 
11  pm,  when  television  is  available  to  most  viewers — Mr.  Park  found  that  in  the 
larger  markets,  the  average  distant  signal  would  not  be  available  50  to  80  per- 
cent of  the  time  ;  25  to  44  percent  of  the  time  in  the  smaller  top  50  markets. 

Of  special  note  is  the  fact  that  Dr.  Park's  findings  show  that  the  better  the 
quality  of  programming  on  the  independent  stations,  the  more  likely  that  the 
local  market  stations  may  have  many  similar  programs  under  contract ;  thus,  the 
better  the  independent  station  the  higher  the  percent  of  loss  to  the  cable  sub- 
scriber. On  these  better  independents,  the  loss  is  shown  to  be  43  to  80  percent  in 
those  35  top  50  markets  with  one  or  more  independents. 

In  short,  the  most  attractive  independent  stations  to  a  cable  operator  will  be 
those  most  "blacked  out",  which  points  up  the  value  of  professional  sports  pro- 
gramming which  is  not  covered  by  the  exclusivity  rule.  This  is  most  significant 
during  the  prime  time  period  when  program  "loss"  would  be  its  highest  per- 
centile, because  most  professional  sports  contests  are  held  in  the  evening,  roughly 
8  to  11  pm. 


1  "The    Exclusivity    Provisions    of    the    Federal    Communications    Commission's    Cable 
Television  Regulations",  Dr.  Rolla  Edward  Park,  The  Rand  Corporation,  1972. 
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Although  there  are  presently  less  than  10  cable  systems  being  required  to  pro- 
vide protection  for  syndicated  program  exclusivity,  and  the  full  impact  is  yet  to 
be  known  quantitatively,  we  do  have  the  18-months  experience  of  one  system  in 
Scranton,  Pennsylvania  to  serve  as  a  potential  guide  and  a  barometer  to  the 
projections  of  the  Park  study. 

The  Scranton  cable  system,  as  mentioned  earlier,  can  import  three  independent 
stations.  Scranton — Wilkes-Barre  is  market  number  49.  The  cable  system  brings 
in  two  strong  VHF  stations  from  market  number  1,  New  York  City ;  and  one 
strong  UHF  station  from  Philadelphia,  market  number  4.  All  three  local  stations 
have  requested  exclusivity  protection. 

According  to  the  Rand  study,  the  VHF  New  York  City  signals  should  be 
"blacked  out"  35  percent  of  the  time  during  the  prime  time  period ;  and  the  UHF 
Philadelphia  signal  should  be  "blacked  out's  25  percent  of  the  time  during  the 
same  period — for  an  average  of  32  percent  for  all  three  stations. 

The  Scranton  result,  during  the  one-year  period  September  1973-September 
1974,  shows  that  1,208.5  of  the  8-11  pm  prime  time  hours  were  lost  to  Scranton 
cable  viewers,  an  average  of  20  hours  per  week — or  the  equivalent  of  losing  all 
the  prime  time  programming  of  one  of  the  three  stations,  each  of  which  televises 
21  prime  time  hours  a  week.  This  actual-experience  total  of  a  33  percent  loss 
almost  exactly  matches  the  32  percent  loss  projected  for  the  market  by  Dr.  Park. 

The  Scranton  experience  is  the  most  detailed  available,  having  extended  over  a 
period  of  time  sufficient  to  draw  valid  conclusions.  But  other  recent  experiences 
over  shorter  periods  of  time  suggest  that  the  Scranton  program  loss  vis  a  vis 
Park's  projected  loss  may  be  on  the  low  side. 

Let  me  cite  a  few  cases  : 

The  cable  system  in  Newport  News,  Virginia  is  located  in  market  number  44. 
There  are  three  networks  stations  in  the  market  and  one  independent  station — 
thus  having  a  potential,  under  the  exclusivity  rules,  of  exacting  more  "blackouts" 
on  the  system  than  the  one  in  Scranton,  which  must  protect  only  three  stations. 

Only  one  of  the  stations,  however — not  all  three  as  described  in  the  Scranton 
analysis — has  requested  protection  against  two  independent  stations  imported 
into  Newport  News  from  Washington,  D.C. 

I  have  selected  only  three  nights — one  at  the  beginning  of  the  week  of  January 
5,  1975,  one  at  the  middle  of  the  week,  and  one  at  the  end  of  the  week :  Sunday, 
Tuesday  and  Saturday  to  illustrate  the  program  loss  caused  by  only  one  of  four 
market  stations. 

On  Sunday,  January  5,  the  hour  of  5-6  pm  on  one  station  was  "blacked  out" 
and  the  period  7  :30-9  pm  on  the  other  station,  for  a  total  of  two  and  one-half 
hours  of  the  eight  hours  of  programming  on  both  the  imported  distant  stations 
from  5  to  9  pm. 

On  Tuesday,  January  7,  four  hours  of  11  hours  of  programming  on  both  the 
imported  stations  between  5  :30  and  11  pm  were  "blacked  out". 

On  Saturday,  January  1 1,  three  and  one-half  hours  of  12  hours  of  programming 
on  both  the  imported  stations  between  5-11  pm  were  blacked  out  for  a  total 
of  10  hours  of  31  hours  of  programming  on  both  stations  during  the  3-day  period, 
or  33  percent  of  the  imported  programs. 

I  can  only  speculate  on  the  devasting  program  loss  that  would  have  occurred 
had  all  four  stations  requested  exclusivity  protection  during  the  same  three  days, 
instead  of  the  one  station  which  did. 

One  more  example :  The  cable  system  in  Philadelphia,  Pennsylvania.  This  tele- 
vision market,  number  four  in  the  top  100  market  ranking,  has  within  it  three 
network  stations  and  three  independent  stations.  The  cable  system  imports  two 
independent  stations  from  New  York  City.  Only  one  of'  the  six  Philadelphia  sta- 
tions— an  independent  station — is  presently  requesting  program  exclusivity. 

During  the  week  of  January  19-25, 1975,  this  one  Philadelphia  station's  request 
for  program  protection  caused  the  entire  period  of  programming  on  WOR-TV 
from  New  York  City  from  1  pm  Sunday,  January  19  to  1  am  Monday,  January  20 
to  be  'blacked  out'  except  for  the  single  hour  of  7  to  8  pm  on  January  19 — a 
total  of  11  of  the  12  broadcast  hours. 

There  is  one  more  effect  that  'blackouts'  produce,  in  addition  to  the  program 
loss  to  cable  subscribers  .  .  .  and  that  is  the  loss  of  the  subscribers  themselves  to 
the  cable  system. 

Again,  let's  return  to  Scranton.  Barry  StigeTs,  the  General  Manager  of  the 
Scranton  cable  system  has  kept  computerized  data  on  all  aspects  of  his  system 
operation  since  he  began  serving  his  first  subscriber.  The  data  not  only  covers 
subscriber  activity  but  is  also  the  storehouse  and  retrieval  center  for  each  pro- 
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gram  and  motion  picture  carried  on  his  three  imported  independent  stations 
which  have  been  lost  to  his  cable  subscribers  through  program  exclusivity  'black 
outs'. 

I  have  already  cited  some  of  Mr.  Stiger's  program  'black  out'  data.  Now,  I  refer 
you  to  some  revealing  subscriber  data  : 

The  Scranton  cable  system  serves  17  communities — including  Scranton — with 
71,742  television  households,  or  potential  cable  subscribers. 

As  of  the  close  of  January  1975,  32,099  of  these  households  had  subscribed  to 
the  cable  service.  Of  these  households,  7,425  have  asked  to  have  their  service  dis- 
connected for  one  reason  or  another,  leaving  24,674  present-day  subscribers,  or 
77%  of  sales. 

Of  this  group  of  7,425  'disconnects',  nearly  forty-two  percent  cancelled  the 
cable  service  because  of  the  program  exclusivity  'black  outs' —  3,119  households, 
or  10  percent  of  the  32,099  initial  subscribers. 

The  Scranton  system  has  achieved  about  35  percent  penetration  of  the  nearly 
72,000  television  households  in  its  service  area,  and  is  apparently  able  to  protect 
its  investment  so  far,  so  long  as  it  can  maintain  its  present  subscriber  retention 
of  77  households  from  each  100  sales.  Any  increase  in  subscriber  drop-off  due  to 
exclusivity  could  upset  its  delicate  financial  balance. 

Most  cable  operators  estimate  that  an  initial  penetration  of  45  to  50  percent 
of  homes  within  major  markets  will  be  necessary  in  order  to  break  even  on 
investment,  due  to  the  higher  cost  of  wiring  these  more  urban  centers. 

The  10  percent  subscriber  loss  in  Scranton  directly  attributable  to  program 
exclusivity  'black  outs'  could  mean  the  vital  difference  between  financial  suc- 
cess and  a  marginal  or  losing  operation  in  most  major  urban  areas.  And,  remem- 
ber, there  would  be  considerably  more  program  loss  through  exclusivity  in  those 
35  major  urban  areas  with  one  or  more  independent  stations  plus  three  network 
affiliates. 

One  final  point  on  exclusivity.  Under  the  rules,  a  cable  system  may  'wild  card' 
the  syndicated  programming  from  any  other  station  to  fill  in  the  'blacked  out' 
program  slots — provided  that  the  programs  selected  are  also  not  under  contract 
in  that  local  market.  The  costs  of  bringing  in  additional  signals,  of  finding  pro- 
grams of  the  precise  length  needed,  of  clearing  them  vis  a  vis  local  station  con- 
tracts combine  generally  to  frustrate  the  intent  of  the  'wild  card'  authorization — 
although,  in  some  instances,  such  programming  has  relieved  the  blackout  prob- 
lem to  a  limited  extent. 

However,  Dr.  Park  found  in  his  study  that :  "In  no  market  does  switching 
among  several  distant  stations  add  very  much  to  the  time  that  distant  signal 
channels  are  filled.  In  most  cases,  switching  will  probably  not  be  worth  the 
extra  cost". 

At  the  outset  of  this  presentation,  I  mentioned  that  the  1972  cable  television 
regulations  cover  four  broad  areas.  Two  of  three  we  have  covered :  Television 
broadcast  signal  carriage  and  program  exclusivity.  The  remaining  two  are  access 
channels  and  technical  capacity,  neither  of  which  has  posed  a  barrier  to  cable 
system  development. 

Whether  the  experience  to  date  with  mandated  access  requirements,  which 
shows  only  limited  requests  for  and  actual  use  of  access-channel  time,  warrants 
FCC  requirements  to  provide  four  separate  access  channels  for  the  public,  educa- 
tion, local  government  or  for  lease  purposes,  is  a  separate  issue  and  not  germane 
to  my  topic.  Suffice  to  say,  a  potential  cable  system  with  access  to  quality  pro- 
gramming from  distant  major  independent  stations  is  not  going  to  be  disuaded 
from  building  a  cable  system  on  the  issue  of  access  channels  alone.  To  the  con- 
trary, such  a  potential  system  operator  favored  by  the  signal  carriage  rules  in 
permitting  him  to  bring  in  two  or  three  good  independent  stations,  is  going  to 
promote  the  availability  of  access  channels  as  additional  services  with  which  to 
attract  subscribers. 

The  technical  capacity  requirements — to  provide  a  minimum  capacity  of  20 
channels  and  a  two-way  capability — are  also  negligible  factors  in  cable's  growth ; 
inasmuch  as  the  cable  electronics  manufacturing  capacity  has,  even  prior  to  the 
1972  rules,  already  reached  such  a  "state  of  the  art". 

There  are  some  instances  wherein  the  access  requirement  and  a  further 
capacity  requirement,  which  requires  one  additional  non-broadcast  cable  channel 
for  each  broadcast  signal  carried,  have  been  factors — primarily  cost  factors 
relating  to  the  need  to  install  converters  in  subscriber  homes — in  the  delay  of  sys- 
tem construction.  But,  as  a  general  rule,  they  have  not  been  prime  factors  in 
cable's  development  since  March  31, 1972. 
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Signal  carriage  factors,  separately  or  considered  with  the  syndicated  exclu- 
sivity provisions,  have  been  the  "go"  or  "no  go"  determinants  for  system 
construction. 

If  all  I  have  said  to  this  point  sounds  like  a  lengthy  preamble  to  my  assigned 
topic  on  "The  Effect  of  the  FCC's  Regulations  on  Cable  Development  in  the 
Cities",  let  me  assure  you  that  it  was  not  a  meandering  but  from  deliberate  intent. 
For,  when  you  cut  through  the  1972  regulations,  signal  carriage  is  the  dominant 
"name  of  the  game".  I  felt  it  extremely  important  to  relate  the  varied  signal  car- 
riage opportunities  and  limitations  to  the  various  television  markets,  because  it 
is  the  peculiarities  of  each  market  that  have  dictated  cable  growth — or  the  lack 
of  growth.  Only  a  full  understanding  of  those  more  significant  carriage  rules 
can  offer  insight  to  what  has  or  has  not  happened  in  the  past  three  years. 

This  is  not  to  say  that  only  the  carriage  rules  and  exclusivity  regulations  have 
affected  cable  development.  Let  me  briefly  note  other  aspects  of  cable's  Third 
Report  and  Order  which  I  have  not  yet  touched  upon : 

First,  the  certification  requirements  that  impose  certain  conditions  upon  the 
prospective  cable  operator  seeking  to  build  a  new  cable  system  in  the  top  100 
television  markets :  Conditions  relating  to  cable  franchise,  to  the  parties  seek- 
ing certification,  to  the  signals  for  which  carriage  is  requested,  etc. 

For  many  months,  as  the  FCC  beefed-up  its  staff  to  handle  the  paper  work 
called  for  in  the  new  regulations,  the  certification  process  was  at  best  a  slow 
and  tedious  one.  Many  applications  were  further  slowed  in  processing  due  to 
any  number  of  oppositions  filed  for  any  number  of  reasons  by  any  party,  no 
matter  how  petty  the  opposition.  In  fairness  to  the  Commission,  the  backlog  of 
certificates  has  dwindled  and  most  of  the  petty  objections  have  been  done  away 
with  in  one  form  or  another. 

Then,  there  are  the  franchise  standards,  and  the  muddy  area  of  federal-state- 
local  relationships  which  have  had  an  effect  on  franchising  authorities,  many  of 
whom,  for  well-intentioned  reasons,  have  delayed  the  franchising  process — 
others  for  reasons  less  clear. 

And,  there  is  the  matter  of  those  requirements  which  call  for  cable  systems 
already  in  operation  within  the  top  100  markets  to  rebuild  by  March  31,  1977 
to  conform  to  technical  standards  calling  for  a  minimum  capacity  of  20  chan- 
nels, for  a  two-way  capability,  and  to  provide  special  channels  for  public, 
educational,  governmental  and  leased  access. 

Some  large  companies  seeking  to  develop  new  cable  systems  and  which  al- 
ready had  ownership  of  top-100  market  systems  have  been  reluctant  to  put 
money  into  new  system  construction  with  the  prospects  of  making  multi-million- 
dollar  commitments  to  rebuild  older  properties — and  even  more  reluctant  have 
been  the  lendors  who  are  the  source  of  investment  capital. 

But  these  barriers  notwithstanding,  applications  for  certification  of  new 
cable  systems  have  been  submitted  to  the  FCC  for  several  thousand  communi- 
ties. Many  are  for  communities  adjacent  to  existing  cable  systems  which  will 
become  extensions  to  the  present  cable  plant.  Others  are  for  separate  new 
facilities. 

Of  those  applications  for  completely  new  systems,  approximately  1300  have 
been  granted — resulting  in  the  issuance  of  Certificates  of  Compliance  authoriz- 
ing the  recipients  to  construct  cable  systems  in  the  1300  communities. 

From  records  we  maintain  at  NCTA,  I  estimate  that  739  operating  cable  sys- 
tems will  serve  these  1300  communities,  or  approximately  two  communities 
per  system  to  be  served  from  a  common  head-end. 

Of  the  739  authorized  new  systems,  343  are  located  within  the  top  100  televi- 
sion markets ;  113  are  in  minor  markets ;  and  283  are  beyond  any  television 
market,  i.e.,  more  than  35  miles  away  from  a  television  station. 

To  date,  214  of  the  739  authorized  new  systems  have  gone  into  operation  since 
March  31,  1972 :  88  are  beyond  all  television  markets ;  40  are  located  within 
minor  markets  ;  and  86  are  operating  within  the  top  100  markets. 

It  is  by  these  86  systems  that  we  may  judge  the  effectiveness  of  the  1972 
rules  as  a  vehicle  to  get  "cable  moving"  and  to  determine  from  the  nearly  three 
years'  experience  under  the  regulations  whether  former  Chairman  Burch's 
"overstated  pessimism"  was  in  fact  an  overstatement,  and  whether  "two  signals 
not  available  in  the  community  is  the  minimum  amount  of  new  service  needed 
to  attract  large  amounts  of  investment  capital  for  the  construction  of  new 
systems"  (the  rationale  used  by  the  FCC  for  limiting  the  number  of  distant 
independent  stations  that  a  cable  system  may  import). 
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For  purposes  of  analyzing  the  factors  which  prompted  the  development  of 
these  86  systems,  I  have  broken  down  the  top  100  markets  into  three  market 
classifications:  Markets  1-25,  Markets  26-50,  and  Markets  51-100. 

Looking  first  to  those  markets  most  favored  by  the  rules — markets  51-100, 
where  all  but  a  handful  do  not  now  have  an  independent  station — wherein  two 
distant  independent  stations  may  be  imported  and  wherein  the  potential  adverse 
effect  of  exclusivity  "blackouts"  is  a  negligible  factor  in  the  cable  operator's 
decision  to  build,  a  total  of  32  new  cable  systems  are  known  to  me  to  have 
started  operation  since  the  effective  date  of  the  Third  Report  and  Order  on 
cable  television. 

Of  the  32  systems : 

3  carry  only  the  local  market  signals  and  signals  from  nearby  or  more  distant 
markets  which  were  "grandfathered".  Thus,  these  new  systems  bring  to  their 
subscribers  a  number  of  new  signals  in  excess  of  the  limited  number  of  signals 
allowed  under  the  "pure"  application  of  the  1972  carriage  rules. 

2  carry  local  and  nearby-market  "grandfathered"  signals,  plus  the  two  distant 
independent  stations  permitted  under  the  rules.  Like  the  three  systems  noted 
above,  they  also  deliver  something  extra  above  a  pure  allowance ;  and  all  five  are 
in  markets  without  an  independent  station. 

1  system  carries  only  network  affiliates  from  the  local  market  and  a  more 
distant  market,  under  a  special  waiver  granted  by  the  FCC. 

26  carry  only  the  local  market  signal  and  the  two  allowable  distant  inde- 
pendent stations — several  have  not  yet  added  the  distant  signals,  pending  re- 
solvement  of  microwave  issues,  but  the  systems  have  been  built  on  the  sole  ex- 
pectation that  the  distant  signals  will  permit  development  of  a  viable  cable 
system. 

Of  these  26  systems  within  the  pure  mold  of  the  carriage  rules : 

22  are  in  markets  where  there  are  no  independent  stations.  Of  the  four  in 
markets  with  independent  stations,  three  are  in  the  San  Diego  area  which  has 
access  to  the  quality  Los  Angeles  independent  stations  KTLA  and  KTTV. 

16  are  in  markets  which  have  access  to  the  best  quality  and  professional- 
sports-carrying  independent  stations  from  Boston,  New  York  City,  Detroit, 
Chicago  and  Los  Angeles.  Nine  (9)  of  the  16  have  access  to  the  heavy  sports 
programming  of  Chicago  independent  stations  WGN  and  WSNS.  Additionally, 
WGN  is  considered  one  of  the  very  best  programmed  of  all  independent  stations. 

Among  the  new  systems  are  several  co-located  in  the  same  cities  with  the 
market  TV  stations,  or,  in  other  words,  within  the  major  city  or  cities  of  the 
television  markets,  such  as :  Tulsa,  Oklahoma ;  Saginaw,  Michigan  Jackson, 
Mississippi  Duluth,  Minnesota  Moline,  Illinois ;  Hutchinson,  Kansas ;  Rockford, 
Illinois ;  Davenport,  Iowa. 

So,  to  the  extent  that  the  bottom  50  markets  within  the  top  100  markets  may 
be  classified  as  "major"  markets,  the  FCC's  1972  rules  have  stimulated  cable 
growth — with  these  qualifications  : 

(1)  Most  of  these  markets  already  had  within  them  substantial  cable  develop- 
ment prior  to  December  1968  when  the  FCC's  market  freeze  went  into  effect,  and 
many  of  the  largest  cities  within  the  markets — generally  those  with  television 
station  assignments — were  already  well-served  with  cable  systems.  So,  what  we 
are  witnessing  is  a  renewed  growth  that  was  temporarily — for  nearly  four 
years — disrupted  by  one  FCC  action  and  then  lifted  by  another. 

(2)  Even  so,  the  higher  costs  of  cable  construction  today  which  depend  upon 
high  subscriber  penetration  for  repayment  have  caused  cable  entrepreneurs  to 
build  these  new  systems  overwhelmingly  in  those  markets  which  have  access 
to  the  better  quality  major-market  independent  stations. 

Now,  let  us  turn  to  markets  26-250 — the  intermediate-sized  markets  within 
the  top  100. 

Fifteen  (15)  of  these  25  markets  have  no  independent  station,  and  cable  sys- 
tems are  permitted  to  import  three  distant  independents ;  yet  only  14  new  sys- 
tems have  gone  into  operation  in  markets  26-50. 

Of  the  14  new  systems  : 

1  is  in  a  very  small  community  in  a  hyphenated  market  where  mountainous 
terrain  poses  a  local  signal  reception  problem ;  and  this  system  carries  only  the 
local  market  signals. 

2  are  in  overlapping  markets  with  no  independent  stations  where  the  signals 
of  each  market  are  allowed  to  be  carried,  and  the  two  systems  also  bring  in 
three  distant  signals.  One  system  has  access  to  New  York  City  and  a  Canadian 
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station  (whose  programming  would  be  less  liable  to  "blackout"  under  the  ex- 
clusivity rules)  ;  the  other  system  imports  three  independent  signals  from 
Chicago.  11  are  in  the  "pure"  mold  of  the  regulations :  i.e.,  they  carry  only  the 
local  market  stations  and  the  allowed  distant  independents. 

Of  these  latter  11  systems  : 

9  are  in  markets  with  no  independent  stations.  Six  (6)  now  carry  or  will 
eventually  carry  two  VHF  independent  stations  from  New  York  City-Wor  and 
WPIX  which  carry  extensive  major  league  sports  programming  and  are  ranked 
among  the  best  independent  stations. 

1  is  in  a  hyphenated  market  in  the  hilly  terrain  of  North  Carolina,  and  im- 
proves local-station  reception  while  providing  subscribers  with  two  (to  date)  of 
three  allowable  independent  stations. 

2  are  in  a  hilly  hyphenated  market  with  one  weak  independent  station ;  and 
can  offer  subscribers  improved  local  reception  plus  two  distant  independent 
stations. 

In  summary :  11  of  the  14  systems  are  in  markets  with  no  independent  sta- 
tions ;  8  of  the  14  can  import  New  York  City  or  Chicago  independents ;  4  of  the 
14  (not  among  the  8  with  access  to  New  York  or  Chicago)  are  in  hilly  hyphenated 
markets  where  improvement  of  local  signal  quality  is  a  major  motivation  for 
system  construction. 

Thus,  cable  growth  in  markets  26-50  has  been  almost  entirely  in  those  areas 
where  the  maximum  benefits  of  the  FCC's  arbitrary  "two  nearest  top  25  markets" 
rule  are  available. 

One  of  these  systems  is  the  system  in  Scranton,  Pennsylvania,  whose  experi- 
ence under  the  exclusivity  rules  I  have  previously  recounted.  Even  its  "most 
favored  nation"  status  is  not  enough  for  the  cable  company  to  confidently  ex- 
pect financial  success,  due  to  those  exclusivity  regulations  which  have  been 
demonstrated  to  impact  subscriber  penetration  levels. 

Finally,  let  us  examine  cable  development  in  markets  1-25 — our  largest  urban 
centers. 

I  estimate  that  approximately  30  million  of  the  nation's  68  million  television 
households  are  located  within  the  35  mile  zones  of  the  television  stations  as- 
signed to  these  top  25  markets. 

In  these  markets,  I  have  knowledge  that  40  new  cable  systems  have  begun 
operations  since  March  31,  1972.  In  addition  to  these  forty,  there  are  a  small 
number  of  systems  which  began  operations  just  prior  to  the  1972  date  with 
carriage  of  local  signals  only,  and,  since,  have  added  to  the  local  signal  carriage 
the  two  distant  independent  stations  allowed  under  the  rules.  The  most  notable 
of  these  systems  is  the  one  in  Philadelphia.  Signal  carriage  on  these  systems  is 
restricted  only  to  those  signals  allowed  under  the  1972  rules  and,  in  a  way  they 
could  be  considered  "new  systems".  For  the  "purity"  of  my  examination  of  post- 
March  31,  1972  systems,  I  have  left  out  these  slightly  older  systems  from  the 
following  analysis. 

Of  the  40  new  systems  in  markets  1-25  : 

8  carry  local  signals  only  from  a  single  television  market.  Four  of  the  eight 
are  in  the  Los  Angeles  market  where  terrain  factors  hamper  local  off-air 
reception. 

3  are  in  the  overlaps  of  two  markets  and  carry  only  the  market  signals.  Two 
are  in  the  overlaps  of  major  markets  and,  thus,  obtain  a  considerable  number 
of  independent  stations. 

8  carry  local  market  signals  and  grandfathered  signals  from  one  or  more  nearby 
"distant"  markets.  , 

8  carry  local  market  signals,  grandfathered  signals,  and  their  two  allowable 
distant  independent  stations.  The  grandfathered  signals  in  5  of  the  8  locations 
come  from  the  nearest  top  25  market  where  the  systems  would  expect  to  draw 
their  independent  signals  if  the  signals  were  not  otherwise  grandfathered.  Four 
of  the  five  get  the  benefit  of  additional  network  signals  and  independents  from 
the  San  Francisco  and  Sacramento  markets,  and  the  other  system  draws  upon 
Chicago's  independent  signals. 

8  are  in  overlapping  markets  and  draw  upon  signals  in  both  markets  and,  in 
addition,  import  2  distant  independent  stations.  Five  of  the  eight  have  access 
to  New  York  City  or  Boston  independent  stations. 

Thus,  35  of  the  40  new  systems  in  the  top  25  markets  either  can  go  it  alone 
with  local  signals,  benefitted  by  terrain  factors,  or  are  in  fortuitous  circumstances 
relating  to  grandfathered  signals  or  market  overlaps ;  and,  again,  when  distant 
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importation  is  involved,  almost  all  the  systems  have  access  to  the  better  in- 
dependent stations  in  the  truly  major  markets. 

This  leaves  5  system  locations  where  the  "norm"  of  future  system  development 
prevails :  i.e.,  the  systems  carry  only  local  market  signals  and  import  their  two 
permitted  independent  stations.  Once  again,  access  to  the  major  city  sports-ori- 
ented independent  stations  is  a  factor.  Four  of  the  five  systems  can  reach  out  to 
either  New  York,  San  Francisco  or  Chicago. 

In  short,  major  market  development  of  cable  television  is  occurring  dominantly 
— almost  exclusively — in  those  markets  which  are  most  favored  by  the  collective 
rules  governing  signal  carriage. 

Before  I  conclude  my  remarks,  I  want  to  cover  briefly  two  other  non-regulatory 
factors  in  the  major  market  development  of  cable  systems  which  need  mention 
here: 

We  have  all  been  aware  of  the  tight  money  situation  over  the  past  two  years. 
Money  is  a  factor  in  the  decision  to  build  or  not  to  build  new  cable  systems — par- 
ticularly so  in  marginal  situations.  But  even  with  tight  money,  cable  system 
operators  are  finding  the  money  to  finance  system  starts  in  communities  where  the 
carriage  rules  favor  viable  operations. 

Inflation  is  another  factor,  which  has  spiraled  upwards  the  costs  of  equipment 
and  labor.  Thus,  higher-than-usual  initial  penetration  of  a  system's  potential 
television  homes  is  needed  to  produce  the  revenues  to  pay  back  the  investment. 
Like  tight  money,  this,  too  is  a  potential  stumbling  block  to  system  construction, 
but  less  so  in  those  market  locations  favored  by  the  signal  carriage  rules  which 
hold  the  promise  of  a  high  percentage  of  subscriber  acceptance. 

Now,  all  of  the  foregoing  is  not  to  say  that  I  envision  cable  television  as  only  a 
distribution  of  broadcast  television  signals.  Far  from  it.  I  personally  view  to- 
morrow's cable  system  as  much  an  electronic  pathway  to  all  aspects  of  community 
and  business  life  as  the  most  ardent  'blue  sky'  disciple. 

But  I  am  realistic  enough  to  know  that  for  cable  television  the  chicken  indeed 
precedes  the  egg.  Signal  carriage,  without  the  arbitrary  limitations  now  imposed 
on  it,  is  the  only  possible  means  of  building  major  market  cable  television  systems. 
And  once  those  systems  are  encouraged  to  be  built,  then  modest  and  realistic  goals 
for  providing  and  expanding  channel  space  for  purposes  other  than  signal  car- 
riage can  be  set  and  nutured  so  that  cable  systems,  not  overnight  but  in  an  orderly 
development,  can  indeed  usher  in  a  "new  era"  for  communications. 

In  spite  of  the  relatively  slow  start  in  cable  development  under  the  1972  FCC 
regulations,  I  am  optimistic  about  cable's  future  and  its  ability  to  surmount  its 
fiscal  and  regulatory  problems.  The  question  is  how  soon  may  it  overcome? 


National  Cable  Television  Association, 

Office  of  the  General  Counsel, 

Washington,  D.C.,  July  10,  1975. 
Hon.  Philip  A.  Hart, 

Chairman,  Subcommittee  on  Antitrust  and  Monopoly, 
U.S.  Senate,  Washington,  D.C. 

Dear  Senator  Hart  :  In  testimony  before  the  Senate  Subcommittee  on  Anti- 
trust and  Monopoly  July  8,  executives  of  the  three  commercial  television  net- 
works made  a  number  of  charges  concerning  the  intentions  and  actions  of  the 
cable  and  pay  cable  television  industries.  Unlike  the  networks,  we  understood  the 
purpose  of  the  subcommittee's  hearings  to  be  an  examination  of  the  practices  of 
television  networks  in  denying  the  developing  pay  cable  industry  access  to  fea- 
ture film  product;  not,  as  the  President  of  CBS  suggests,  the  imagined  or  antici- 
pated impact  of  pay  cable  on  the  network  oligopoly. 

While  we  believe  that  the  previous  testimony  of  pay  cable  and  cable  industry 
witnesses  had  adequately  addressed  the  subcommittee's  stated  area  of  investiga- 
tion, we  are  compelled  to  draw  your  attention  to  a  number  of  erroneous  and 
misleading  statements  made  by  the  network  representatives. 

In  his  prepared  statement  CBS  President  Arthur  Taylor  cites  the  report  of 
the  President's  Cabinet  Committee  on  Cable  Communications  as  recognizing  "the 
necessity  for  anti-siphoning  rules."  Mr.  Taylor  has  either  not  read  the  report 
carefully  or  chooses  to  ignore  the  main  thrust  of  the  Committee's  recommenda- 
tions concerning  pay  cable  development. 
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The  Cabinet  Committee  did  indeed  suggest  that  there  may  be  a  need  for  the 
"FCC  to  continue  to  apply  some  anti-siphoning  restrictions  concerning  profes- 
sional sports  programs,  until  the  Congress  determines  that  they  are  no  longer 
appropriate."  (Emphasis  added.) 

Contrary  to  what  Mr.  Taylor  suggests,  however,  the  Cabinet  Committee  made 
no  such  recommendation  with  respect  to  films  or  other  types  of  programming. 
In  fact,  the  Committee  specifically  recommends  against  imposing  such  restric- 
tions. In  recommendation  5,  page  13  of  the  Report  the  Committee  states : 

However,  there  is  no  need  in  the  long  run  for  such  restrictions  (anti-siphoning) 
on  other  forms  of  entertainment  programming.  The  anticipated  competition  and 
flexibility  in  cable  programming  will  make  unnecessary  and  inappropriate  any 
sweeping  Government  restrictions  on  the  public's  right  to  purchase  a  wide 
variety  of  information  and  entertainment  services  and  on  the  originator's  right 
to  sell  such  services. 

Secondly,  Mr.  Taylor  states  that  pay  cable  is  only  interested  in  "skimming  off 
the  most  popular  portion  of  free  television's  programming,  depriving  200  million 
people  of  it,  and  selling  it  to  a  privileged  few."  The  authority  for  this  grandiose 
claim  is  a  statement  of  intention  attributed  to  Mr.  Goeffrey  Nathanson,  former 
President  of  Optical  Systems  Corp.,  a  major  pay  cable  company.  What  Mr.  Taylor 
failed  to  say  and  what  the  record  should  reflect  is  that  the  alleged  statement — 
which  appeared  in  a  trade  publication  account  of  a  speech  by  Mr.  Nathanson 
several  years  ago — has  been  disclaimed  by  the  publisher  of  the  trade  magazine, 
by  Mr.  Nathanson  himself  in  public  hearings  before  the  FCC,  and  in  letters 
broadcasting  industry  leaders.  ( Enclosed  are  letters  exchanged  by  Mr.  Nathanson 
and  Syd  Silverman,  publisher  of  Variety,  and  Mr.  Nathanson  and  the  President 
of  the  National  Association  of  Broadcasters.  As  the  letters  clearly  demonstrate, 
the  Nathanson  quotation  was  taken  out  of  context  and  the  misquote  has  been 
used  repeatedly  by  broadcasters  to  attempt  to  prove  designs  that  the  pay  cable 
and  cable  industries  have  consistently  and  publicly  denied.) 

Additionally,  in  his  prepared  testimony  Mr.  Taylor  attempts  to  leave  the  im- 
pression that  cable  television  systems  in  New  York  promote  "late  night 
pornography."  This  is  a  totally  misleading  and  gratuitous  charge.  In  fact  what 
Mr.  Taylor  is  referring  to  are  isolated  examples  of  public  access  programming 
which  appeared  on  a  New  York  cable  system,  programming  entirely  unrelated  to 
pay  cable.  These  programs  were  not  cable  television  productions.  Rather  they 
were  programs  presented  by  independent  groups  via  public  access  channels,  pro- 
grams which  cable  operators  are  specifically  barred  by  Federal  and  state  law 
from  censoring.  To  suggest  as  Mr.  Taylor  does,  that  cable  television  promotes 
pornography  does  a  disservice  to  the  cable  industry  and  to  the  concept  of  public 
access.  It  take  no  note  of  the  hundreds  of  hours  of  serious  alternative  program- 
ming on  cable  access  channels  which  is  making  a  meaningful  contribution  to 
the  concept  of  freer  access  to  media,  something  which  in  large  part  has  come 
about  because  of  the  television  networks'  own  inability  or  refusal  to  open  up 
their  channels  to  the  public. 

Mr.  Taylor  also  raises  the  copyright  issue,  another  matter  totally  unrelated 
to  the  purpose  of  the  subcommittee's  hearings.  Pay  cable  does,  of  course  pay 
copyright  for  the  programs  it  provides  subscribers.  However,  Mr.  Taylor  would 
have  Congress  believe  that  CATV  is  an  unfair  competitor  because  it  "operates 
outside  the  copyright  structure." 

It  should  be  clear  that  the  courts  have  ruled  that  cable  is  not  an  unfair  com- 
petitor and  that  CATV's  distribution  of  broadcast  signals  is  perfectly  legal 
under  the  present  copyright  law.  Two  Supreme  Court  decisions  have  vindicated 
the  cable  industry's  right  to  carry  broadcast  signals  without  payment  of  copy- 
right. Additionally,  of  course,  it  should  also  be  clear  that  revision  of  the  copy- 
right lawT  is  now  in  progress  and  that  NCTA  has  committeed  to  support  the 
passage  of  reasonable  copyright  legislation  with  provisions  for  CATV. 

During  the  question  and  answer  session  before  the  subcommittee,  Mr.  Taylor 
attempted  to  equate  closed  circuit  distribution  of  professional  boxing  matches 
with  pay  cable  origination  of  sporting  events  and  suggested  that  such  closed 
circuit  carriage  demonstrated  that  pay  cable  would  remove  major  sports  events 
from  so  called  "free  television."  What  he  did  not  say  is  that  closed  circuit 
television  is  not  cable  television  or  pay  cable.  Closed  circuit  television  is  totally 
unregulated  with  respect  to  program  content :  cable  and  pay  cable  television 
are  decidedly  not  unregulated.  Prize  fighting  is  not  generally  telecast  on  com- 
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mercial  TV  because  the  networks  and  stations  decided  not  to  carry  such  events 
after  television  overexposure  of  boxing  almost  killed  the  sport  in  the  1950's. 

But  television  still  does  have  the  marketplace  right  to  bid  for  such  sporting 
events  as  is  amply  demonstrated  by  the  ABC  telecast  of  the  Ali-Lyle  fight  in  May, 
1975  and  the  recently  announced  series  of  Friday  night  fight  telecasts  to  begin 
this  summer  under  the  aegis  of  TVS  Network.  The  plain  fact  is  that  unlike  pay 
cable,  which  is  barred  by  regulation,  there  is  nothing  to  stop  a  television  net- 
work or  station  from  bidding  for  the  rights  to  professional  boxing  events  or  any 
other  sport.  And  there  is  nothing  to  guarantee  that  television  must  secure  the 
rights  to  such  an  event — although  apparently  Mr.  Taylor  thinks  that  there 
ought  to  be. 

Finally,  Mr.  Taylor  in  alluding  to  the  advertising  and  public  relations  cam- 
paigns waged  by  the  broadcasting  and  cable  television  and  pay  cable  industries 
over  the  pay  cable  issue,  terms  the  net  work  efforts  "puny"  when  compared  to 
the  cable  efforts.  It  is  a  matter  of  record,  as  the  enclosed  trade  press  articles  indi- 
cate, that  the  broadcast  industry  has  budgeted  almost  a  million  dollars  for  its 
lobbying  and  public  relations  efforts.  This  dwarfs  the  amounts  spent  by  the  cable 
industry  by  a  factor  of  more  than  four  to  one. 

In  summary  Mr.  Chairman,  we  believe  that  the  arguments  advanced  by 
Mr.  Taylor  and  other  network  representatives  are  designed  to  obfuscate  the 
real  issue  in  these  hearings.  The  network's  chief  intent  in  this  hearing  appears 
to  have  been  to  attempt  to  smear  a  possible  competitor  and  to  engage  in  tortured 
arithmetic  and  wild  speculation  about  the  potential  impact  of  pay  cable  on  an 
industry  that  is  all  but  impervious  to  assaults  of  diversity. 

We  appreciate  the  opportunity  to  submit  this  further  statement,  and  we  again 
commend  the  subcommittee  for  its  attempts  to  investigate  the  serious  issue  of 
network  anti-competitive  practices. 
Sincerely, 

Stuart  F.  Feldstein, 
Vice  President,  Legal/Government  Relations. 

Enclosures. 

Address  by  Geoffrey  M.  Nathanson  on  Urban  Cable  Communications 

PAY    CABLE  :    CATV'S    SHY    STEPSISTER 

Less  than  two  years  ago  when  I  was  active  in  CATV  system  operation,  the 
expression  "Pay  TV,"  "pay  television"  or  even  its  milder  form,  "subscription 
television,"  was  a  cable  industry  taboo.  To  a  business  with  the  world's  biggest 
persecution  complex,  pay  television  was  something  discussed  behind  locked  doors. 
There  was  an  unwritten  code  among  system  operators  that  all  public  references 
to  pay-TV  in  connection  with  CATV  should  be  discouraged.  Xo  one  argued  when 
city  councils  arbitrarily  injected  pay-TV  restrictions  into  municipal  ordinances. 

As  recently  as  last  summer  when  we  at  Optical  Systems  introduced  our  "leased 
channel  concept"  and  our  private  channel  technology,  my  friends  in  the  industry 
advised  me  to  play  down  the  pay  television  aspects.  It  was  O.K.  to  talk  about 
burglar  alarms  and  electronically  delivered  mail  and  the  so-called  blue  sky  stuff, 
but  pay-TV  was  and  still  is  a  hot  potato. 

Well,  let  me  tell  you  gentlemen,  the  CATV  industry's  persecution  complex 
and  the  confusion  that  existed  in  the  minds  of  the  municipal  lawmakers  who 
proposed  Pay-TV  restrictions  is  an  artificially  induced  "hot  potato."  It's  an 
acknowledged  fact  that  certain  private  interest  groups  have  used  propaganda 
and  political  muscle  to  impede  the  growth  of  both  CATV  and  Pay-TV.  They  have 
done  everything  possible  to  mislead,  confuse  and  even  frighten  the  American 
public  in  an  effort  to  protect  their  stranglehold  on  the  entertainment  business 
in  this  country. 

A  perfect  example  of  the  hypocrisy  of  these  pressure  groups  was  the  "Save 
Free  TV"  banners  that  hung  from  motion  picture  theatre  marquees  about  a  year 
ago.  You  remember  the  campaign  ;  they  even  ran  "Save  Free  TV"  commercials  on 
the  screen  asking  patrons  to  sign  anti-CATV  and  Pay-TV  petitions  in  the  lobby. 
The  idea,  of  course,  was  to  induce  panic  so  that  legislators  and  other  lawmakers 
could  be  influenced. 

Those  of  us  who  live  in  California  remember  the  phoney  campaign  that  caused 
the  demise  of  the  subscription  television  experiments  back  in  1964.  By  shoving 
little  old  ladies  and  wheeling  crippled  pensioners  in  front  of  television  cameras, 
these  same  people  convinced  the  voters  of  California  to  ban  pay  television,  By 
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the  time  this  farce  was  overruled  by  the  Supreme  Court,  STV  and  their  experi- 
ments in  Los  Angeles  and  San  Francisco  were  long  out  of  business. 

But  some  interesting  changes  have  taken  place  in  the  last  few  years,  gentle- 
men. The  federal  government,  after  studying  the  results  of  the  Hartford  pay-TV 
experiment,  has  decided  that  pay  television,  properly  controlled,  would  definitely 
be  in  the  public  interest.  The  Federal  Communications  Commission  in  1969 
promulgated  rules  that  were  designed  to  encourage  development  of  pay  television 
and  at  the  same  time  protect  the  public  interest.  This  rulemaking  was  designed 
to  prohibit  the  siphoning  of  programming  presently  available  on  advertiser- 
supported  TV.  And  I  for  one  sincerely  believe  that  pay  television  can  flourish 
within  the  framework  of  these  regulations  which  offer  the  American  family 
an  opportunity  to  enjoy  entertainment  in  their  own  living  rooms  at  a  price  they 
can  afford,  entertainment  that  the  dog  food  and  deodorant  manufacturers  can't 
or  won't  support  on  conventional  television. 

The  cable  television  subscribers  in  this  country  are  a  very  fortunate  lot.  They 
are  going  to  be  the  first  group  of  citizens  to  be  able  to  watch  a  current  theatrical 
motion  picture  in  their  homes  for  as  little  as  $1.00  or  $1.50.  That's  right ;  I  said 
current  motion  pictures,  the  same  films  that  are  playing  in  their  local  theatres. 
They  will  see  these  pictures  on  their  television  sets  without  any  commercial 
interruptions.  In  other  words,  an  entire  family  can  watch  a  movie  for  less  than 
half  of  what  I  paid  for  a  single  ticket  last  week  at  my  local  theatre  in 
Los  Angeles. 

Does  an  American  family  have  the  right  to  watch  a  current  movie  in  the 
privacy  and  safety  of  its  own  living  room  at  a  price  it  can  afford?  You  bet  it 
does.  As  a  matter  of  fact,  all  three,  privacy,  safety  and  price  are  reasons  why 
most  adults  over  30  years  of  age  just  don't  go  out  to  movies  any  more.  That's 
right.  Studies  conducted  by  the  Opinion  Research  Corporation  indicate  that  74% 
of  the  tickets  sold  in  movie  theatres  last  year  were  sold  to  young  people  under 
30  years  of  age.  Go  to  the  movies  yourself.  Look  around  you,  or  simply  drive  by 
the  theatres  and  see  who's  standing  in  line.  It's  the  young  people  of  America  that 
are  keeping  the  motion  picture  business  alive.  Their  mothers  and  fathers  used  to 
go  out  to  movies,  but  somewhere  along  the  way  they  got  out  of  the  habit.  And  at 
the  price  of  movies  today,  it  could  cost  a  father  $10  or  more  to  take  a  family  of 
five  to  the  neighborhood  theatre  .  .  .  and  this  probably  doesn't  include  buttered 
popcorn  at  50tf  a  box  and  Pepsi  Cola  at  35tf  a  cup. 

Don't  get  me  wrong,  the  American  adult  loves  movies.  Movies  are  the  best 
rated  programs  on  network  television  in  spite  of  all  those  irritating  commercials. 
It's  my  contention  that  the  American  adult  would  like  very  much  to  see  "The 
French  Connection"  and  "Diamonds  Are  Forever"  and  "Fiddler  On  The  Roof 
and  "Love  Story"  and  all  those  movies  he  sees  advertised  in  the  newspaper  and 
on  television,  the  same  movies  that  his  kids  come  home  raving  about. 

He'll  pay  to  see  these  pictures  if  we  can  bring  them  into  his  home.  He'll  pay 
$1.00  or  $1.50.  He'll  pay  to  see  them  all  if  the  price  is  right  and  if  we  don't 
clutter  them  up  with  commercials. 

And  not  only  will  he  pay  for  movies.  He'll  pay  for  sporting  events  which  are 
not  televised  in  his  town  .  .  .  sporting  events  that  the  television  stations  and 
networks  can't  afford  to  buy  .  .  .  games  that  are  often  played  in  sold  out  audi- 
toriums, arenas  and  stadiums.  Tickets  to  these  events  generally  sell  for  $5.00  to 
$10.00  apiece.  Pay  Cable  can  bring  these  same  events  into  his  home  for  a  dollar 
or  two.  A  dollar  or  two  for  the  entire  family. 

Next  week  the  world  champion  Milwaukee  Bucks  basketball  team  plays  the 
Los  Angeles  Lakers.  This  game  is  being  played  at  t  The  Forum  in  Los  Angeles. 
The  Forum  seats  18,000  people.  Tickets  to  this  game  were  sold  out  before  the 
season  opened  last  fall. 

To  accommodate  local  basketball  fans  who  couldn't  get  tickets,  the  game  is 
being  carried  in  motion  picture  theatres  in  Los  Angeles  on  a  closed  circuit  basis. 
It  could  also  be  offered  to  Southern  California's  250,000  cable  TV  subscribers. 
The  technology  has  now  been  developed  whereby  a  man  can  elect  to  watch  a 
sports  event,  a  movie,  a  concert,  a  college  lecture,  or  any  other  form  of  entertain- 
ment or  programming  transmitted  on  a  private  circuit  basis  over  coaxial  cable. 

For  many  vears  people  have  talked  about  the  mythical  "Black  Box."  The  box 
that  would  do  all  kinds  of  magnificent  things  for  the  American  family,  the  box 
that  would  bring  entertainment  to  those  who  preferred  not  to  go  out  or  perhaps 
could  not  afford  to  go  out  to  the  theatre  or  the  auditorium. 
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Please  understand  that  this  is  not  meant  to  be  a  commercial ;  however,  I  needed 
a  prop,  so  I  brought  along  our  own  "Black  Box."  In  due  respect  to  our  competi- 
tion, I  will  acknowledge  that  there  are  other  companies  developing  terminal  de- 
vices of  one  kind  or  another  to  perform  a  similar  function  to  that  which  I  am 
about  to  described.  Optical  Systems  will  begin  placing  this  little  box  on  top 
of  television  sets  belonging  to  CATV  subscribers  in  this  country  and  Canada  this 
year.  Other  companies,  utilizing  our  boxes  or  boxes  manufactured  by  others, 
will  be  doing  something  similar. 

Optical  utilizes  a  special  decoder.  We  lease  channels  from  CATV  operators. 
Optical  then  places  handsomely  styled  boxes  in  the  homes  of  his  subscribers  and 
offers  his  subscribers  the  opportunity  to  purchase  on  an  individual  or  on  a  sub- 
scription basis  programs  and  services  he  cannot  otherwise  enjoy  without,  leaving 
his  home.  This  card,  which  is  for  demonstration  purposes  only,  says  "Los  Angeles 
Lakers  Season  Ticket."  This  card  says  "Pacific  Theatres  Season  Pass."  This  card 
says  "UCLA  University  Extension  Division  Spring  Quarter  1972."  Programs  such 
as  these  will  be  carried  on  the  cable  in  a  scrambled  mode  on  those  leased  chan- 
nels. They  can  be  unscrambled  by  the  "Black  Box"  provided  the  subcriber  has 
purchased  the  appropriate  card. 

Here  in  Dayton  there  will  be  similar  cards.  And  how  about  a  subscription 
to  the  Cleveland  Symphony  Orchestra,  for  example?  Or  the  Ohio  State  University 
football  games  that  are  played  at  home  and  normally  blacked  out  in  this  area. 
In  the  course  of  a  year  a  new  subscriber  can  choose  from  hundreds,  and  maybe 
someday  thousands,  of  program  possibilities.  He  can  buy  his  tickets  by  the  sea- 
son or  on  an  individual  basis.  Each  ticket  delivers  only  the  particular  program 
or  service  for  which  it  is  designated. 

A  local  motion  picture  exhibitor  might  lease  a  CATV  channel  to  run  current 
movies  over  what  I  call  his  electronic  theatre.  He  will  be  selling  tickets  (like 
these)  to  an  audience  that  doesn't  go  out  to  the  movies  any  more.  Football  fans 
here  in  Dayton  will  someday  buy  tickets  (like  these)  directly  from  the  Ohio 
State  University  box  office.  A  student  at  Ohio  State  will  receive  a  ticket  at  the 
time  he  enrolls  which  will  entitle  him  to  watch  lectures,  films  and  demonstrations 
in  his  home,  apartment  or  dormitory. 

Our  company  is  contracting  with  cable  television  system  operators  in  Southern 
California,  which  is  one  of  our  pilot  areas.  Subscribers  in  San  Diego,  Santa  Bar- 
bara, Bakersfield,  Palm  Springs,  and  perhaps  even  Los  Angeles  will  soon  be 
watching  current  motion  pictures,  sporting  events  and  other  sources  of  fine  en- 
tertainment not  carried  on  conventional  television.  It's  very  possible  that  cable 
subscribing  basketball  fans  will  be  watching  the  Los  Angeles  Lakers  home  games 
next  season  with  the  aid  of  this  little  ticket  and  this  little  black  box. 

This  study  on  cable  TV  for  the  Dayton  area,  which  was  conducted  by  Lee 
Johnson*  arid  his  associates  at  Rand,  does  not  hesitate  to  talk  about  pay  tele- 
vision and  the  important  role  it  will  play  in  the  future  of  cable  TV.  This 
report,  the  Sloan  report,  and  other  recent  studies  stress  the  important  role 
Pay  Cable  will  play  in  the  future  of  CATV,  especially  in  the  major  cities.  Let 
me  read  one  paragraph  from  Page  31  of  the  Summary  Report : 

"The  use  of  special  pay  channels  may  be  important,  if  not  crucial,  to  the 
viability  of  cable  in  major  cities.  For  it  is  one  potentially  popular  and  profit- 
able service  not  now  available  on  regular  television,  and  it  would  use  terminal 
equipment  already  in  advanced  development.  As  we  have  seen,  lease  revenues 
from  a  pay-movie  channel  could  contribute  substantially  to  the  revenues  of  the 
Dayton  metropolitan  cable  system,  benefiting  other  users. 

"Such  pay  channels  may  work  to  the  special  advantage  of  low  income  groups 
in  the  central  city.  Aside  from  the  probability  that  the  price  would  be  low  rela- 
tive to  ordinary  box  office  admissions,  people  in  the  central  city  would  have 
easier  access  to  entertainment." 

On  page  32  the  Study  makes  reference  to  the  F.C.C.'s  pay  television  rule  by 
stating  that  these  rules  are  "probably  sufficient  to  permit  the  growth  of  pay 
entertainment  channels  that  will  contribute  both  to  the  viabiliy  of  cable  op- 
erations and,  by  offering  yet  more  choices  in  programming,  pay  television  will 
contribute  to  the  welfare  of  the  public." 
I  couldn't  agree  with  them  more. 

It  looks  like  the  wraps  are  off,  gentlemen.  What  was  once  a  taboo  has  sud- 
denly become  a  necessity.  What  was  once  a  so-called  threat  is  now  being  rec- 
ognized as  a  valuable  public  service.  Yes,  the  wraps  are  off  and  so  are  the 
restrictions.  In  response  recently  to  an  inquiry  by  a  cable  operator  in  New  York 
City,  the  Federal  Communications  Commission  made  it  quite  clear  that  its  Pay- 
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TV  regulations  pre-empted  the  field  and  thereby  invalidated  any  local  or  muni- 
cipal restrictions. 

Sure,  some  of  the  horse  and  buggy  types  are  going  to  continue  to  lobby  and 
throw  mud  in  an  endeavor  to  hold  back  the  cable  industry  ;  but  CAT V  and  its 
shy  stepsister,  pay  cable,  have  arrived.  And  they  are  being  welcomed  by  the 
creative  people  who  produce  entertainment  in  America  today. 

I  made  a  speech  before  the  National  Association  of  Theatre  Owners  last 
August.  I  advised  them  to  forget  their  "Save  Free  TV"  campaigns.  I  told  them 
to  stop  fighting  cable  and  to  climb  aboard.  I  suggested  they  lease  a  private  chan- 
nel on  their  local  cable  system  and  go  after  that  lost  audience  of  100  million 
people  who  won't  leave  their  homes  to  go  to  movies  any  more.  I  told  them  that 
CATV  was  a  way  to  bring  their  theatres  to  that  audience.  I  concluded  that  if 
Mohammed  won't  come  to  the  movies,  there  is  another  alternative.  Cable  tele- 
vision can  bring  the  movies  to  Mohammed. 

Thank  you  very  much. 

[From  Variety,  Feb.  2,   1972] 
In  Dayton — An  Outsider's  View 

(By  Howard  Coleman) 

To  many  of  us  outsiders  invited  to  attend  Dayton's  prestigious  (Rand  Corp., 
Kettering  and  Ford  Foundations-supported,  Joint  Council  on  Educational 
Telecommunications  co-sponsored)  Policy  Makers  Conference  on  Urban  Cable 
Communications,  Jan.  25-26,  the  promise  of  an  opportunity  to  "Study  cable 
communications  for  America's  urban  environment"  was  enticing. 

What  happened?  I  feel  as  though  I  had  intruded  on  a  family  argument.  It 
was  as  though  the  fathers'  encounter  scene  in  "Guess  Who's  Coming  to  Dinner" 
had  been  rewritten  to  accommodate  the  personalities  of  Archie  Bunker  and 
Eldredge  Cleaver. 

The  statement  is  not  capricious.  In  all  of  the  nine-month  exploration  of  what- 
to-do  and  what-not-to-do,  the  professional  parties  would  seem  to  have  failed  to 
touch  base  with  Dayton  ethnic  interests.  This  baffled  me,  since  black  groups  at 
the  national  level  were  aware  of  the  study  project  and  well  represented  in  the 
conference ;  for  whatever  reason,  it  wasn't  until  Friday  before  the  Tuesday 
meeting  that  local  black  organizations  were  brought  into  the  agenda.  This  un- 
fortunate situation  seemed  to  me  to  cause  an  undercurrent  of  animosity  to  ripple 
through  much  of  the  "people  contact"  periods  outside  the  sessions  themselves. 
I  saw  this  particularly  in  one  small  group  meeting  the  first  afternoon,  where 
the  standard  rhetoric  came  out  in  vintage  Rap  Brown  style. 

what's  it  all  about 

Here  and  there  a  bit  of  cander  popped  out.  Alderman  Paul  Wigoda  of  Chicago, 
chairman  of  the  "Miscellaneous  Matters"  committee  of  the  city's  council,  ad- 
mitted to  "not  knowing  what  in  hell  CATV  meant"  when  the  subject  was  passed 
to  his  committee  two  years  ago.  He  gave  evidence  that  he  and  his  group  have 
devoted  many  hours  to  examination  of  the  statements  of  the  23-odd  claimants 
to  a  piece  of  Chicago  CATV  at  this  moment — but  without  resolution  or  action 
promised  in  the  near  future. 

With  an  even  larger  display  of  honesty,  Geoffrey,  Nathanson  of  Optical  Sys- 
tems Corp.  (California-based),  declared  that  "The  wraps  are  off— what  we're 
really  talking  about  is  pay-tv,  here  and  now,  this  year.  We  used  to  bury  it  and 
talk  about  meter  reading  and  education  for  the  kids  and  two-way  communi- 
cations, and  all  the  rest,"  he  continued,  "but  let's  face  it — we're  really  talking 
about  the  potential  of  firstrun  movies  and  super  bowls  on  a  pay  basis !"  He  dis- 
played a  "little  black  box"  pay-as-you-go  descramble  unit — and  it  even  looked 
something  like  the  gear  that  we  had  in  Chicago  in  the  late  1940's  when  Com- 
mander McDonald's  Zenith  operation  was  trying  to  make  pay-tv  work. 

Most  refreshing  of  all  was  a  young  man  in  one  of  the  group  discussions,  who 
compared  what  he  labeled  as  "possibly  a  tempest  in  a  teapot"  to  the  recent 
argumentation  over  the  SST.  "Has  anyone  questioned  in  all  of  this,"  he  rumi- 
nated, "whether  Dayton  in  truth  really  needs  a  CATV  operation?" 

He  was  hooted  at  by  an  official  of  the  Office  of  Economic  Opportunity,  wTho 
said :  "Man,  it's  here.  This  technology  is  here,  and  we  got  to  use  it  right  now !" 
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But  the  young  man  was  persistent:  "You're  had  one  UHF  fail  and  go  dark, 
and  rumors  are  that  the  second  one  is  in  trouble.  You  have  two  VHFs,  and  are 
blanketed  by  five  Cincinnati  stations.  Part  of  the  plan  that  we've  seen  for  Day- 
ton is  that  you  bring  in  a  couple  of  independent  stations  from  other  markets. 
If  the  questions  of  what  your  people  want  to  view  were  to  be  based  on  past 
history,  on  fact  in  other  words,  then  you  had  best  accept  the  answer  and  stop 
fighting — or  be  prepared  to  come  up  with  some  significantly  better  program- 
ming on  those  20  or  40  CATV  channels  you  demand  access  to !" 

BUT   WHO'S   LISTENING 

Enrollment  at  the  conference  cut  across  lines  of  municipal  officials,  equipment 
manufacturers,  programmers,  film  sellers,  government  and  private  funding  groups, 
planners  and  consultants,  federal  agencies,  and  others  that  defy  categorization. 

"Everybody's  here,"  said  an  old-time  feature  film  salesman,  "but  who's  listen- 
ing? The  dreamers  don't  want  to  hear  about  the  sordid  details  of  capitalization 
and  funding  and  profits;  the  ethnic  and  religious  groups  think  only  of  seizing 
channels  for  their  own  ;  the  pay-TV  guys  are  pushing  in  order  to  advance  the  day 
when  they  have  enough  houses  nationally  to  bid  against  the  networks  for  sports 
and  film  rights  ;  the  equipment  makers  don't  really  care  who's  in  charge  as  long  as 
they  can  sell  the  hardware ;  the  investment  people  are  quiet  but  making  lots  of 
notes — and  the  one  section  I  don't  see  represented  here  is  that  Johnny  Carson 
fan  club  called  the  public  !" 

And  another  of  my  "outsider"  friends  grumbled:  "These  people  are  all  hung 
up  on  who  ties  what  section  of  Dayton  together  with  another  on  the  cable,  like 
what  does  the  Black  core  of  central  Dayton  have  to  the  wealthy  folk  in  suburban 
Kettering  and  vice  versa.  Hell — you  could  drop  the  whole  metropolitan  area 
inside  Brooklyn  and  lose  it  while  it  found  out  what  real  problems  are!" 

Conclusions :  I  wouldn't  have  missed  it,  even  though  I  didn't  find  any  answers 
to  guide  us.  I  do  have  some  answers  for  the  hardware  buffs  who  want  to  know 
what  we're  doing  about  cable — mostly  negative,  but  answers. 

It  would  be  nice  to  be  a  pioneer  providing  that  there's  some  expectation  of 
getting  somewhere  and  not  being  snowed  in  at  the  pass — cannibalism  was  the 
result,  as  I  recall  early  western  history,  and  I  much  prefer  the  good  rare  beef  of 
mass  audience  VHF  television. 


Variety, 
New  York,  N.Y.,  November  13,  1972. 
Mr.  Geoffrey  Nathanson, 
Optical  Systems  Corp.,  Los  Angeles,  Calif. 

Dear  Mr.  Nathanson  :  Following  our  telephone  conversation  of  last  week,  I 
have  had  a  chance  to  review  the  Variety  article  of  February  2,  1972  reporting 
on  the  Urban  Cable  Conference  in  Dayton,  Ohio,  which  was  held  last  January 
25-26. 

The  article  in  question  was  written  for  Variety  by  Howard  Coleman,  who  has 
been  in  the  broadcasting  business  for  a  number  of  pears,  and  who  has  submitted 
articles  to  Variety  from  time  to  time  on  various  subjects  of  interest  to  the 
trade.  One  paragraph  in  this  article  quoted  your  Convention  speech,  and  appar- 
ently something  was  lost  in  the  translation.  Comparing  the  story  to  the  speech 
text,  it  is  obvious  that  certain  statements  were  used  out  of  context  and  the  rnear* 
ings  were  thus  distorted. 

We  are  sorry  this  inadvertent  mishap  has  caused  you  or  your  organization  any 
embarrassment. 

Sincerely  yours, 

Syd  Silverman, 

President. 


Optical  Systems  Corp., 
Los  Angeles,  Calif.,  December  27,  197 If. 

Mr.  Vincent  Wasilewski, 

President,  National  Association  of  Broadcasters,  Washington,  B.C. 

Dear  Vince  :  The  December  6  N.A.B.  "Highlights"  Bulletin  makes  reference 
to  a  speech  you  made  recently  before  the  Arizona  Broadcasters  Association. 
According  to  the  Bulletin,  you  are  still  using  the  old  "wraps  are  off"  quote  that 
has  been  allegedly  attributed  to  me.  Enclosed  herewith  are  copies  of  the  speech 
I  made  in  Dayton,  Ohio,  on  January  25,  1972,  during  which  time  I  supposedly 
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made  the  comment  you  referred  to  in  your  speech;  a  reprint  of  an  article  in 
DAILY  VARIETY  dated  January  28,  1972 ;  a  letter  from  Syd  Silverman,  Presi- 
dent of  VARIETY  ;  and  a  copy  of  my  testimony  before  the  F.C.C.  dated  November 
5,  1973. 

I  recognize  the  importance  of  propaganda  in  the  constant  struggle  for  political 
influence,  and  I  also  can  appreciate  the  value  of  using  the  other  guy's  challenge 
to  arouse  and  rally  the  troops.  On  the  other  hand,  this  quote  was  an  out  and  out 
fabrication,  the  implementation  of  which  causes  me  a  great  deal  of  personal 
embarrassment.  I  would  appreciate  it  very  much  if  you  could  strike  it  from  the 
campaign  literature. 

Many  thanks  for  your  cooperation. 
Best  regards, 

Geoffrey  M.  Nathanson. 


National  Association  of  Broadcasters, 

Washington,  D.C.,  January  24,  1975. 
Mr.  Geoffrey  M.  Nathanson, 
President,  Optical  Systems  Corp.,  Los  Angeles,  Calif. 

Dear  Jeff  :  I  apologize  for  not  having  answered  your  letter  sooner,  but  it 
arrived  at  a  time  when  we  were  in  the  middle  of  budgeting  and  preparing  for 
our  Board  meeting. 

As  I  am  sure  you  are  aware,  the  quote  that  has  been  attributed  to  you  came 
from  the  weekly  VARIETY  of  February  2,  1972.  I  was,  of  course,  interested  to 
read  the  text  of  your  speech  given  to  the  Dayton  group.  Obviously,  your  speech 
text  does  not  contain  the  quote  but,  on  the  other  hand,  I  know  myself  that  I  rarely 
deliver  a  speech  exactly  as  written  without  any  prefatory  remarks,  asides  or  in- 
sertions. Since  I  was  not  there.  I  have  no  way  of  knowing  whether  this  occurred, 
except  that  I  find  it  difficult  to  believe  that  the  reporter  on  the  scene  would  have 
fabricated  totally  the  quotation  in  VARIETY  out  of  whole  cloth.  Furthermore, 
even  the  quote  in  your  text  per  se,  taken  in  context  with  your  text  remarks 
earlier  in  the  speech,  lead  inevitably  to  the  conclusion  as  expressed  in  the 
reporter's  story. 

But,  be  that  as  it  may,  in  my  opinion  many  pay  television  entrepreneurs  have  in 
mind  the  pursuit  of  major  sports  events  because  they  know  that  is  where  the 
real  gold  is  located.  Obviously,  they  have  kept  a  low  profile  and  disavowed  inter- 
est in  such  events  because  of  the  political  unpopularity  of  such  an  objective,  but 
there  is  little  doubt  in  my  mind  that  the  intent  is  there. 
Sincerely, 

Vincent  T.  Wasilewski, 

President. 


Geoffrey  M.  Nathanson  &  Associates, 

Los  Angeles,  Calif.,  February  6, 1975. 
Mr.   Vincent  T.   Wasilewski, 

President,  National  Association  of  Broadcasters,  1771  N  Street,  NW.,  Wash- 
ington, B.C. 

Dear  Vince  :  I  am  in  receipt  of  your  letter  of  January  24,  1975,  in  response 
to  my  own  letter  of  Decemer  27,  1974,  and  I  respect  your  tenacious  commitment 
to  the  NAB's  Pay  Cable  position.  Let  me  also  add  that  you  are  certainly  entitled 
to  your  personnel  opinion  relative  to  "where  the  real  gold  is  located." 

On  the  other  hand,  your  letter  failed  to  address  itself  to  my  request  that  the 
NAB  discontinue  use  of  the  fabricated  VARIETY  quote  which,  I  repeat,  is  caus- 
ing me  a  great  deal  of  personal  embarrassment. 

Your  prompt  response  to  this  specific  request  would  be  very  much  appreciated. 
Sincerely, 

Geoffrey  M.  Nathanson.' 


[From  Television  Digest,  Vol.  14,  No.  32] 
Public  TV  Funding  Too  Low 

While  witnesses  at  last  week's  Senate  Communications  Subcommittee  hearing 
were  unanimous  in  approval  of  Administration  plans  for  long-range  CPB  financ- 
ing, they  were  almost  as  unanimous  in  decrying  amounts  requested  as  too  low. 
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Chmn.  Pastore  (D-R.I.)  conceded  that  "$100  million  in  1980  is  just  a  drop  in 
the  bucket,"  warned  "if  we  go  too  high  we  might  cause  problems  which  might 
be  fatal  .  .  .  The  atmosphere  around  here  is  to  cut  federal  spending." 

Pastore  noted  that  Nixon  had  said  he'd  veto  bill  containing  higher  amounts. 
Responded  PBS  Chmn.  Ralph  Rogers :  Bill  with  higher  ceilings,  "or  a  bill  like 
it,  has  to  pass  because  it's  right  ...  I  have  faith  in  the  Congress  ...  I  would 
take  a  chance"  on  its  veto.  (Note:  Hearing  was  held  2  days  before  Nixon 
resigned. ) 

Joseph  Hughes,  CPB  Board  member  and  chmn.  of  long-range  task  force  which 
originally  recommended  ceilings  roughly  double  those  of  OTP  proposal,  intro- 
duced compromise  figures  which  called  for  government  contributions  ranging 
from  $88  million  in  fiscal  1976  to  $160  million  in  1980.  Present  bill  provides  for 
ceilings  escalating  from  $70  million  to  $100  million  over  5  years.  "I  would  ap- 
prove your  figures,"  said  Pastore,  "if  I  thought  I  could  get  it  over."  Hughes 
called  Pastore's  warnings  "very  persuasive." 

Scathing  attack  on  bill  came  from  2  black  witnesses,  though  both  approved  its 
intent.  National  Black  Media  Coalition  Chmn.  James  McCuller  termed  govt.'s 
current  level  of  public  TV  funding  "a  national  disgrace,"  adding  that  present 
measure  "will  largely  perpetuate  this  disgrace.  Funds  for  broadcasting  facil- 
ities— currently  contained  in  HEW  appropriation — are  not  part  of  Administra- 
tion's bill,  he  noted.  "Is  it  just  an  accident  that  this  omission  took  place  when 
the  Administration  well  knows  that  blacks  own  no  public  TV  stations  and  only 
one  CPB-authorized  radio  station?"  Tony  Brown,  producer  of  PBS'  "Black 
Journal,"  called  Public  TV  "systematically,  institutionally  racist." 

Record  on  hearing  closed  Aug.  9  and  while  no  mark-up  has  been  scheduled, 
congressional  sources  say  committee  will  push  bill  through  quickly.  House  Com- 
munications Subcommittee  Ranking  Republican  Rep.  Brown  (O.)  said:  "There's 
chance  that  we'll  get  more  support  in  the  House  than  we  have  perhaps  in  the 
past."  But  House  hearings  on  measure  are  yet  to  be  announced,  thus  reducing 
possibility  of  final  passage  this  session. 

Change  in  Administration  may  affect  Congress'  treatment  of  funding  levels — 
Ford  is  known  to  be  more  sympathetic  to  public  TV  than  was  Nixon — and  CPB 
officials  are  discussing  renewing  their  plea  to  Administration  for  higher  ceilings. 
Same  problems  of  high  govt,  spending  and  inflation,  however,  will  continue  to 
confront  Ford  Administration. 

Meanwhile,  shortly  before  leaving  office,  Nixon  submitted  nominations  for  5 
vacant  seats  on  CPB  Board.  Absent  from  list  was  Mrs.  Nancy  Chotiner,  widow 
of  long-time  Nixon  advisor  Murray  Chotiner,  whose  nomination  was  successfully 
blocked  by  OTP  Dir.  Clay  Whitehead  and  others.  New  nominations  bring  total 
of  unconfirmed  board  members  to  8  (2  nominations  were  made  last  February, 
another  in  January).  Charges  of  discrimination  against  blacks  and  women  in 
public  TV  may  have  resulted  in  nominations  of  Lucius  Gregg,  black  president  of 
First  Chicago  University  Finance  Co.  and  vice  president,  First  National  Bank  of 
Chicago,  and  Lillie  Hernond,  president,  National  Congress  of  Parents  and  Teach- 
ers. Other  nominees :  Amos  Hotstetter  Jr.,  Continental  Cablevision  and  immedi- 
ate past  chairman  of  NCTA ;  Joseph  Coors,  of  beer  family  and  principal  fi- 
nancial backer  of  TV  News  Inc. ;  John  Pettit,  partner  in  Hamel,  Park,  McCabe 
and  Saunders,  Washington  law  firm,  and  past  FCC  general  counsel.  Nixon  resig- 
nation permits  revue  of  nominations  by  President  Ford  but  no  changes  are  ex- 
pected since  Ford  knew  of  appointments  in  advance. 

Effectiveness  of  NAB's  anti-pay-cable  campaign  has  been  questioned  by  several 
members  of  Board  and  subject  was  major  item  of  discussion  at  NAB  Executive 
Committee  meeting  last  week.  NAB  has  budgeted  $240,500  for  fight  this  year — al- 
ready had  spent  over  $150,000  previously — and  questions  are  being  raised 
whether  contributors  are  getting  their  money's  worth.  There's  considerable  un- 
happiness  with  efforts  of  Hill  and  Knowlton  PR  firm  and  some  directors  want 
changes  in  personnel  on  special  committee,  headed  by  Bill  Walbridge  of  Capital 
Cities.  It  is  under  TV  Board,  and  TV  Chairman  Wilson  Wearn  has  authority  to 
make  changes,  not  Executive  Committee.  In  other  actions,  Committee:  (1)  post- 
poned decision  on  recommended  children's  program  seminar  early  next  year  be- 
cause it  wants  to  know  more  about  purposes  and  costs.   (2)   Decided  to  leave 
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exhibitors'  fees  for  1975  Las  Vegas  convention  at  $6  sq.  ft.  (3)  Instructed  staff 
to  work  with  Ernst  and  Ernst  on  proposed  changes  in  management  and  account- 
ing procedures.  (4)  Heard  that  $40,000  had  been  raised  for  political  contribu- 
tions since  convention — $23,000  by  Board  members,  $17,000  by  political  action 
committee. 

Copyright  bill's  consideration  by  Senate  has  been  delayed  due  to  request  of 
Sen.  Ervin  (D-N.C),  who  will  be  attending  ABA  convention  in  Hawaii  this 
week  when  bill  originally  was  scheduled  for  floor  action.  Delay  was  welcomed 
since  senators  from  Judiciary  and  Commerce  Committees  still  are  negotiating 
on  how  to  proceed.  Ervin  is  sponsoring  amendment — defeated  by  tie  vote  in 
Judiciary  Committee — to  remove  from  bill  principle  of  copyright  liability  for 
sound  recordings ;  Commerce  Committee  amendment  would  delete  payments 
under  Sec.  114  but  would  leave  principle  of  liability,  contained  in  Sec.  106,  in- 
tact. NAB  favors  Ervin  amendment  as  well  as  Commerce  Committee  attempt 
to  give  FCC  authority  to  promulgate  distant  sports  carriage  rules,  opposes  Cotton 
amendment  (Vol.  14  :30  p.  4).  NCTA  is  pushing  for  Judiciary  Committee  version 
(untouched  Sec.  114),  favors  Cotton  amendment,  oppose  FCC  sports  carriage 
rulemaking. 

FCC  fiscal  1975  appropriation,  contained  in  HUD  bill,  has  been  referred  back 
to  Subcommittee  for  further  consideration.  Subcommittee  Chairman  Proxmire 
(D-Wis.)  proposed  3  percent  across-the-board  reduction  on  Senate  floor,  but 
fellow  senators  told  him  proper  place  for  such  changes  was  at  Subcommittee 
level. 


National  Association  of  Broadcasters, 

Washington,  D.C.  June  20,  1915. 
Senator  Philip  Hart, 

Chairman,  Subcommittee  on  Antitrust  and  Monopoly, 
Washington,  D.C. 

Dear  Senator  Hart  :  During  Mr.  Wasilewski's  recent  testimony  before  your 
subcommittee  you  raised  a  question  about  the  costs  to  consumers  of  television 
advertising.  I  am  enclosing  a  copy  of  a  paper  which  addresses  that  question ;  it 
was  prepared  for  National  Association  of  Broadcasters  by  Robert  R.  Nathan 
Associates  in  1973.  With  your  permission  we  would  like  to  submit  this  paper 
for  the  record. 

If  you  have  any  questions  about  the  paper  I  would  be  happy  to  try  to  answer 
them. 

Sincerely, 

John  A.  Dimling,  Jr. 

Enclosure. 

The  "Freeness"  of  Free  Television 


Mass  advertising  of  the  kind  exemplified  by  commercial  broadcast  television 
plays  an  essential  role  in  the  mass-production-mass-distribution  economy  of  the 
United  States.  It  is  clear  that  the  economies  of  mass  production  and  the  rising 
productivity  characteristic  of  the  American  economy  depend  in  significant  part 
on  advertising  to  channel  demand  toward  standardized,  identifiable  products 
which  lend  themselves  to  the  economies  of  large  scale  output  and  distribution. 
The  question  of  the  "freeness"  of  commercial  television  to  the  viewer  depends, 
in  turn,  on  whether  television  makes  this  process  more  or  less  efficient,  consider- 
ing the  costs  and  benefits  not  only  of  advertising  but  of  selling  and  other  func- 
tions of  the  distribution  process. 

Conventional  broadcast  television  is,  of  course,  free  to  the  viewer  at  the 
point  of  viewing,  in  the  sense  that  any  quantity  of  viewing  is  available  at  no 
cost  other  than  the  cost  of  operating  the  receiver.  What,  then,  of  the  transactions 
that  support  the  free  viewing — the  large  outlays  for  program  production  and 
transmission  and  the  offsetting  revenues  received  by  broadcasters  from  the  scale 
of  commercial  announcements?  Although  in  the  aggregate,  and  at  any  point  in 
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time,  advertising  outlays  are  part  of  the  structure  of  costs  that  have  to  be  met 
from  the  prices  of  goods  and  services,  they  represent  a  very  small  and  stable  frac- 
tion of  consumers'  outlays ;  and  there  is  no  basis  for  concluding  that  consumers' 
prices  would  be  lower  in  the  absence  of  television  advertising.  Indeed,  the  oppo- 
site may  be  the  case. 

Total  outlays  for  advertising  over  the  20  years  since  television  broadcasting 
became  a  significant  factor  have  ranged  between  3  and  SV2  percent  of  personal 
consumption  expenditures  (table  A).  The  percentage  is  not  now  significantly 
different  from  what  it  was  in  1950  (or  in  1940,  before  television).  Thus,  it  does 
not  appear  that  television  has  added  appreciably  to  consumers'  costs  per  dollar 
of  personal  consumption.  Indeed,  since  this  comparison  takes  no  account  of  the 
greater  efficiency  of  television  as  an  advertising  and  selling  medium,  the  advent 
of  television  advertising  may  have  lowered  the  total  costs  of  distribution  per 
dollar  of  sales,  including  not  only  media  advertising  but  other  advertising,  selling 
and  distribution  costs. 

Television  advertising  in  the  aggregate  in  1971  was  about  one-sixth  of  all 
advertising,  or  about  one-half  of  one  percent  of  personal  consumption  expendi- 
tures (table  B).  What  appears  to  have  happened  is  that  the  advent  of  television 
has  precipitated  a  market  shift  among  advertising  media.  Of  the  five  leading 
media,  which  accounted  for  about  three-fourths  of  all  advertising  expenditures 
in  1950  and  1971,  there  has  been  a  marked  shift  from  newspapers,  magazines,  and 
radio  to  television,  because  of  its  greater  advertising  efficiency. 

ADVERTISING  EXPENDITURES  IN  LEADING  MEDIA,  AS  A  PERCENT  OF  PERSONAL  CONSUMPTION  EXPENDITURES 

[In  percent | 

Media  1950  1971 

Newspapers 

Magazines 

Radio 

Subtotal 

Direct  mail 

Television 

Subtotal : 

Total  of  leading  media 2. 19  2.32 


1.09 
.27 
.32 

0.93 
.21 
.21 

1.68 

1.35 

.42 
.09 

.44 
.53 

.51 

.97 

TABLE  A.— PERSONAL  CONSUMPTION  EXPENDITURES  AND  ADVERTISING  EXPENDITURES,  1950-72 

[Dollars  in  billions] 

Personal  Advertising 

consumption        Advertising       as  percent  of 

Year  expenditures     expenditures       consumption 

1950 $191.0  $5,710  $3.0 

1955 

1960 

1961 

1962 _. 

1963 

1964 

1965 

1966 

1967.. 

1968 

1969 

1970 

1971 

1972 ;.;.;. 

Source:  Personal  consumption  expenditures  from  U.S.  Department  of  Commerce.  Advertising  expenditures  from  trade 
sources  cited  in  "Statistical  Abstract  of  the  U.S.,"  1972,  p.  757. 


254.4 

9.194 

3.6 

325.2 

11,932 

3.7 

335.2 

11.845 

3.5 

355.1 

12.381 

3.5 

375.0 

13. 107 

3.5 

401.2 

14. 155 

3.5 

432.8 

15.255 

3.5 

466.3 

16.  670 

3.6 

492.1 

16. 866 

3.4 

536.2 

18. 127 

3.4 

579.6 

19. 482 

3.4 

617.6 

19.  600 

3.2 

667.2 

20.  500 

3.1 

726.5 

23. 060 

3.2 
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TABLE  B.— DISTRIBUTION  AND  SERVICES 

In  millions  of  dollars,  except  percent.  See  also  Historical  Statistics,  Colonial  Times  to  1957,  series  R  90-102,  R  110-113, 

and  T  396-451) 


1950 


Medium 


Ex-  Per- 
pend- cent  of 
itures      total 


1955 


1960 


1965 


1970 


Ex-  Per-  Ex-  Per- 
pend- cent  of  pend-  cent  of 
itures     total    itures      total 


Ex-  Per- 
pend- cent  of 
itures      total 


Ex-  Per- 
pend- cent  of 
itures      total 


1974  (prel.) 

Ex-  Per- 
pend- cent  of 
itures       tota 


Total 5,710  100.0  9,194  100.0  11,932  100.0  15,255  100.0  19,600  100.0  20,500  100.0 

National 3,257  57.0  5,407  58.8  7,296  64.1  9,365  61.4  11,460  58.5  11,720  57.2 

Local 2,453  43.0  3,788  41.2  4,636  38.9  5,890  38.6  8,140  41.5  8,780  42.8 

Newspapers 2,076  36.3  3,088  33.6  3,703  31.0  4,457  29.2  5,745  29.3  6,215  30.3 

National 533  9.3  743  8.1  836  7.0  869  5.7  1,014  5.2  1,125  5.5 

Local 1,542  27.0  2,345  25.5  2,867  24.0  3,587  23.5  4,731  24.1  5,000  24.8 

Radio 695  10.6  545  5.9  692  5.8  917  6.0  1,308  6.7  1,389  6.7 

Network 196  3.4  84  0.9  43  0.4  60  0.4  56  0.3  58  0.3 

Spot ---.      136  2.4  134  1.5  222  1.8  268  1.7  374  1.9  387  1.9 

Local 273  4.8  326  3.5  428  3.6  589  3.9  881  4.5  935  4.5 

Television 171  3.0  1,025  11.1  1,599  13.3  2,515  16.5  3,596  18.3  3,520  17.2 

Network 85  1.5  540  5.9  783  0.6  1,237  8.1  1,658  8.4  1,575  7.7 

Spot 31  0.5  260  2.8  527  4.4  866  5.7  1,234  6.3  1,150  5.6 

Local 55  1.0  225  2.4  281  2.3  412  2.7  704  3.6  795  3.9 

Magazines 515  9.0  729  7.9  941  7.9  1,199  7.9  1,323  6.7  1,405  6.9 

Weeklies 261  4.6  396  4.3  525  4.4  610  4.0  617  3.1  680  3.1 

Women's 129  2.3  164  1.8  184  1.5  269  1.8  301  1.5  340  1.7 

Monthlies 88  1.5  133  1.4  200  1.7  282  1.9  374  1.9  400  2.0 

Farm,  national 37  0.6  39  0.4  32  0.3  37  0.2  31  0.2  29  0.1 

Farm  papers 21  0.4  34  0.4  35  0.3  34  0.2  31  0.2  28  0.1 

Direct  mail 803  14.1  1,269  14.1  1,830  15.3  2,324  15.2  2,766  14.1  2,959  14.4 

Business  papers 251  4.4  446  4.9  609  5.1  674  4.4  730  3.8  705  3.4 

Outdoor. _ 143  2.5  192  2.1  203  1.7  180  1.2  234  1.2  260  1.3 

National... 96  1.7  130  1.4  137  1.1  120  0.8  154  0.8  175  0.9 

Local.. 46  0.8  63  0.7  66  0.6  60  0.4  80  0.4  85  0.4 

Miscellaneous. 1,125  19.7  1,836  20.0  2,328  19.6  2,959  19.4  3,857  19.7  4,037  19.7 

National 610  10.7  1,040  11.3  1,368  11.5  1,750  11.5  2,444  11.0  2,190  10.7 

Local 515  9.0  796  8.7  960  8.1  1,209  7.9  1,713  8.7  1,817  9.0 


Note:  No.  1260.  Advertising— estimated  Expenditures,  by  Medium:  1950  to  1971 

Source:  McCann-Erickson,  Inc.  1950-65,  compiled  for  Decker  Communications,  Inc.,  New  York,  N.Y.;  In"  Printer's 
Ink"  (copyright).  Beginning  1970,  compiled  for  Crain  Communications,  Inc.;  In  "Advertising  Age"  (copyright). 


Coupled  with  relative  declines  in  minor  advertising  media  (e.g.,  outdoor 
advertising),  these  data  demonstrate  that  the  increased  use  of  television  rep- 
resents largely  a  substitution  of  a  more  efficient  medium  for  less  efficient  ones, 
which,  given  the  fixed  ratio  of  advertising  to  consumption,  is  to  the  advantage 
of  consumers  at  large. 

n 

To  the  individual  viewer,  the  decision  to  watch  broadcast  television  at  any 
given  time  is  costless,  except  for  the  trifling  cost  of  operating  the  receiver :  his 
receiver  is  in  place,  and  it  costs  him  no  more  to  watch  than  not  to  watch.  In 
this  sense,  television-viewing  is  a  free  good. 

The  value  of  this  costless  choice,  of  course,  depends  on  the  quality  of  the 
program,  as  perceived  by  viewers.  There  are,  theoretically,  several  ways  in 
which  this  value  might  be  measured.  One  way  would  be  to  find  out  what  prices 
would  how  many  viewers  pay  for  various  program's  if  they  were  required  to 
pay.  Depending  on  the  program,  this  might  be  zero  for  some  viewers,  a  great 
deal  for  others,  and  for  most  somewhere  in  between.  Another  measure  would 
be  the  amount  by  which  incomes  would  have  to  be  raised  in  order  to  permit 
consumers  to  obtain  the  same  satisfaction  in  other  ways  if  there  were  no  tele- 
vision. A  third  way  would  be  to  value  programs  by  "shadow  prices,"  that  is,  the 
prices  of  buying  equivalent  or  comparable  entertainment  or  information  through 
other  media,  for  example,  motion  picture  theaters. 

The  amount  spent  by  advertisers  may  be  a  very  crude  proxy  for  the  value  of 
television  to  viewers:   the  "better"  the  program,  the  more  the  viewers.  Thus 
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advertisers  weigh  the  added  cost  of  program  "improvement"  against  the  value 
of  the  added  audience.  A  more  direct  measure  is  exemplified  by  a  recent  study, 
based  on  experiments  with  subscription  television  which  concluded  that  "the  value 
of  free,  over-the-air-television  to  Americans  is  at  least  $20  billion — $25  per  month 
per  TV  household,  or  about  4  percent  of  after-tax  household  income.  This  is  about 
seven  times  the  present  revenues  of  television."  l 

An  alternative  procedure  is  to  assign  an  arbitrary  value  to  an  hour  of  view- 
ing and  multiply  by  the  total  of  viewer-hours.  For  example,  assuming  that  the 
value  to  the  viewer  of  each  hour  of  viewing  is  worth,  on  the  average,  as  little 
as  10  cents,  this  procedure  yields  an  estimate  of  $24.68  billion  as  the  total  value 
of  free,  over-the-air  television. 

On  the  other  hand,  "shadow  pricing"  of  categories  or  programs  according 
to  type  of  program  and  time  of  day,  multiplied  by  estimated  numbers  of  viewers, 
yields  an  estimate  of  $174  billion  as  the  value  of  free  over-the-air  television, 
based  on  prices  of  comparable  program  content  purchased  from  other  media.2 

All  such  measures  are  necessarily  imprecise  because  it  is  not  possible  to  place 
precise  values  on  services  which,  though  very  valuable,  are  provided  free.  The 
imprecision  of  evident  in  the  wide  range  of  the  estimates.  But  it  is  clear  even 
from  the  lowest  of  the  estimates  that  the  value  to  the  viewers  of  free, 
broadcast  television  far  outweighs  the  cost — if,  indeed,  there  are  any  costs  beyond 
the  costs  of  owning  and  operating  the  television  receiver.  Consumers  are 
reaping  a  huge  "consumer  surplus"  the  difference  between  what  they  pay 
(almost  nothing)  and  what  they  would  pay  if  put  to  the  market  test.  Moreover, 
this  consumer  surplus  appears  to  be  tilted  in  favor  of  low-income  families,  since 
they  are  reported  to  spend  more  hours  per  week  in  television  viewing :  those 
with  incomes  under  $5,000  view  more  hours  than  those  with  incomes  between 
$5,000  and  $10,000  who,  in  turn,  view  more  than  those  with  incomes  above 
$10,000.8 

Cable  Fables 

ob 

The  Facts  and  Fictions  of  CATV 

Free,  over-the-air  television  is  a  principal  source  of  entertainment  and  in- 
formation for  a  large  majority  of  the  American  people,  regardless  of  background, 
economic  status  or  location.  Without  free  television,  countless  people,  specifically 
the  poor,  the  ailing,  the  elderly,  the  rural  dwellers,  minorities,  and  the  millions 
on  fixed  incomes,  would  be  disenfranchised  and  cut  off  from  the  mainstream  of 
world,  national  and  local  affairs. 

What  would  the  end  of  free  television  mean  to  you?  Instead  of  tuning  in  the 
news  tonight,  or  watching  a  special  documentary,  a  movie  or  sports  event,  you 
would  have  to  pay  an  "admission"  price  for  the  shows  you  want. 

Much  has  been  written  about  the  pie-in-the-sky  prospects  of  CATV.  The  charge 
for  watching  some  "special"  program  sounds  innocent  enough.  So  does  the 
monthly  fee  for  retransmission  service  via  CATV  if  those  ingredients  told  the 
whole  story.  Unfortunately,  they  don't.  The  inroad  of  CATV,  the  fractionalizing 
of  a  market  and  the  continued  dilution  of  programming  from  free  TV  could 
create  a  situation  in  which  the  home  viewer  would  have  little  if  any  free 
viewing  time  available.  CATV  would  be  in  a  position  to  charge  "what  the  market 
would  bear."  That's  what  this  booklet  is  about. 


1  Noll,  Roger  G.,  Peck.  Merton  J.,  and  McGowan,  John  J.,  Economic  Aspects  of  Television 
Regulation,  Brookings  Institution,  1973,  p.  42. 

2  Robert  R.    Nathan   Associates  estimated  for  the  Association  Maximum   Service  Tele- 
casters,  1969,  updated  to  1972. 

3  A.  C.  Nielson  Co.,  cited  in  Noll,  Peck,  and  McGowan,  op.  cit. 
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Fiction :  Cable  television  will  provide  more  television  to  more  homes  on  more 
channels  at  a  "minimal"  fee. 

Fact :  Cable  TV  will  provide  less  television  to  fewer  homes  at  a  far  greater 
cost  than  Free  TV  in  rural  areas.  Minority  groups  and  fixed  income  groups  will 
be  hurt  the  most  when  deprived  of  access  to  Free  TV. 

Fiction :  CATV  will  be  a  boon  to  local  community  expression,  involvement 
and  public  service. 

Fact :  Not  according  to  its  record  so  far.  With  2,300  CATV  systems  operating 
in  the  U.S.,  the  amount  of  time  devoted  to  public  service  of  any  kind  is  minimal, 
with  the  average  of  systems  carrying  local  community  programs  reported  to  be 
under  5  per  cent. 

Fiction :  CATV  will  bring  TV  by  wire  into  every  home. 

Fact :  CATV  operators  are  not  interested  in  rural  areas  and  small  towns 
because  of  the  cost  of  wiring  in  relation  to  the  number  of  customers.  CATV  is 
concentrating  its  selling  in  the  big  cities  with  high  densities  of  population  and 
equally  high  profits. 

Fiction :  CATV  will  provide  a  greater  diversity  of  programming  than  Free 
TV. 

Fact :  The  program  "diversity"  the  Cable  Fablers  speak  of  is  mass  entertain- 
ment, sports,  feature  films  and  syndicated  series.  In  other  words,  CATV  will 
supply  you  for  a  price  with  the  same  programs  you  are  now  getting  free. 

Fiction :  CATV  will  supply  personal,  at  home  services  such  as  shopping,  bank- 
ing facsimile  news  and  other  electronic  "wonders." 

Fact :  Engineers  agree  that  no  adequate  two-way  transmitting  system  has  been 
developed.  Indeed,  there  are  still  major  flaws  in  existing  CATV-to-home  systems 
now  operating. 

Fiction:  CATV  is  a  "competitor"  of  Free  TV. 

Fact :  CATV's  entire  existence  has  been  based  on  the  retransmission  of  a 
regular  TV  station's  signal.  CATV  has  never  competed  against  other  stations 
in  a  market  for  program  product,  personnel  or  business. 

Fiction:   CATV  will  help  the  UHF  industry. 

Fact :  Responsible  broadcasting  experts  estimate  that  unregulated  CATV  will 
destroy  the  UHF  industry  in  a  relatively  short  time  by  fractionalizing  its  eco- 
nomic base — its  audience  and  local  advertisers. 

Fiction:   CATV  is  no  threat  to  the  free  television  system. 

Fact :  If  the  proliferation  of  CATV  is  allowed  to  continue  with  none  of  the 
regulatory  restraints  that  govern  over-the-air  TV,  free  TV  will  be  severely 
crippled  as  a  viable  service  in  the  community  interest.  Small  markets  in  many 
areas  will  lose  their  only  substantial  source  of  local  community  expression. 

Fiction  :  CATV  is  not  Pay-TV  and  the  two  will  never  be  united. 

Fact :  The  major  Pay-TV  proponents  and  the  major  big  market  CATV  systems 
have-  already  acknowledge  in  trade  publications  and  the  general  press  that  a 
merger  of  the  two  is  "inevitable." 

Fiction :  CATV  is  being  "frozen"  by  "strangling"  restrictions. 

Fact :  CATV  is  operating  with  increasingly  generous  latitude.  However,  CATV 
feels  it  should  not  be  regulated,  required  to  file  financial  reports  or  maintain 
standards  of  quality  control,  all  of  which  TV  stations  must  submit  to  the  Federal 
Communications  Commission. 

Fiction :  CATV  operators  claim  they  are  just  a  "retransmission"  service  and 
should  be  exempt  from  FCC  or  any  other  regulations. 

Fact:  CATV  systems  are  and  have  been  program  originators  and  have  sold 
local  advertising.  The  systems  are  in  fact  operating  TV  stations  without  the 
responsibilities   or  competitive  economic  problems  of  free,   over-the-air  TV. 
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The  case  fof  p.i>  cable: 
FREEDOM  OF  CHOICE 


Many  people  are  familiar  with  cable 
television  and  what  it  presently 

offers  to  25  million  Americans. 

— The  reception  of  broadcast  TV  signals 
is  improved  for  cable  subscribers 
and  for  television  stations  and  their 
advertisers. 

— A  greater  choice  of  television  pro- 
gramming is  provided  to  cable 
subscribers. 

— Many  new  locally  oriented  programs 
are  presented  by  cable  systems- 
public  service,  local  sports  and 
entertainment. 

— Local  political  candidates,  concerned 
citizens,  and  local  issues  have  an  out- 
let for  debate  and  expression. 

Now,  a  new,  revolutionary  program- 
ming service  is  being  offered  to  cable 
subscribers. 

This  new  service  — pay  cable  — func- 
tions as  an  electronic  box  office  offering 
subscribers  for  a  small  fee  a  choice  of 
additional  program  attractions.  These 
programs  — principally  first-run  films, 
sports  events,  children's  and  instruc- 
tional programming  — are  presented  with- 
out commercial  interruptions,  without 
editing  to  fit  artificial  time  blocks  and 
with  a  choice  of  viewing  times,  all  in  the 
comfort  of  the  subscriber's  home. 

Pay  cable,  then,  is  literally  a  box 
office  in  the  home  which  provides  con- 
sumers a  new  and  attractive  Freedom  of 
Choice  in  entertainment.  What  do  we 
mean  by  Freedom  of  Choice? 

Simple.  Take  motion  pictures  as  a 
good  illustration.  Freedom  of  Choice 
allows  consumers  to  choose  from  these 
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several  alternatives: 

— Watch  a  movie  over  pay  cable  unedi- 
ted, without  commercials,  without 
interruptions  for  a  small  fee; 

— Watch  the  same  movie  on  commercial 
television  substantially  edited  and 
interrupted  with  commercials; 

— Or  see  the  movie  at  a  theatre  for  regu- 
lar admission  costs  during  a  night  out. 

One  alternative  does  not  replace  the 
others— the  consumer  can  have  any  and 
all.  That  is  Freedom  of  Choice. 

But  very  powerful  and  wealthy  inter- 
ests (primarily  the  three  commercial 
television  networks  and  the  National 
Association  of  Broadcasters)  are  hard  at 
work  with  legislators,  regulators  and  the 
public  to  destroy  pay  cable  and  deny  to 
the  American  public  their  right  to  exer- 
cise this  Freedom  of  Choice  in  viewing 
additional  programming.  Broadcasters 
would  have  the  public  believe  that  show- 
ing movies  over  pay  cable  will  bar  them 
from  over-the-air  commercial  television. 

Not  so! 

Pay  cable  can  be  a  desirable  alterna- 
tive viewing  choice— if  the  broadcasters' 
campaign  to  preserve  Federal  Com- 
munications Commission  rules  which 
protect  broadcasters  can  be  defeated. 

Freedom  of  Choice  and  Motion  Pictures 

Under  currently  applicable  FCC 
restrictions,  pay  cable  can  show  no  mov- 
ies that  are  between  two  and  ten  years 
old.  Pay  cable  wants  to,  and  should  be 
able  to,  offer  any  motion  picture. 
Viewers  should  be  allowed  to  exercise 
their  Freedom  of  Choice  to: 


— Watch  a  movie  on  pay  cable  as  it  is 
shown  in  theatres  without  frequent 
cuts  and  commercials  barrages; 

— Or  watch  an  edited  version  with  com- 
mercial interruptions  on  conventional 
television.  (A  typical  movie  aired  by 
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one  of  the  networks  in  August  1974 
had  more  than  20  minutes  cut  from  its 
original  length  of  two  hours  and  18 
minutes  and  was  interrupted  for  53 
commercials  and  promos.) 

The  FCC  rule  that  the  broadcasters  do 
not  want  changed  has  the  effect  of  deny- 
ing many  of  the  most  popular  films  to 
pay  cable  viewers. 

Films  are  shown  in  movie  theatres 
over  a  period  of  a  few  months  to  several 
years  depending  upon  the  popularity  of 
the  movie.  While  the  networks  usually 
buy  films  shortly  after  release,  they  typi- 
cally are  not  shown  until  years  later.  The 
average  age  of  a  "first-run"  film  on  net- 
work television  is  currently  53  months.* 
That  leaves  ample  time  for  the  film  to  be 
shown  on  pay  cable  between  the  theatri- 
cal release  and  its  network  debut.  Not 
only  would  these  new  films  be  available 
to  all  pay  cable  subscribers,  there  would 
be  no  delay  in  the  films  reaching  com- 
mercial television  audiences  at  the 
accustomed  times. 

For  example,  "Butch  Cassidy  and  the 
Sundance  Kid"  was  first  shown  in 
motion  picture  theatres  in  1972.  But 
broadcasters  won't  show  this  film  for 
several  more  years.  And  because  it  is 
more  than  two  years  old,  you  can't  see  it 
over  the  electronic  box  office  of  pay 
cable.  The  choice  should  be  yours:  to  see 
it  over  pay  cable,  or  to  see  it  if  and  when 
the  broadcasters  decide  to  show  it. 

The  choice  of  how  to  view  older  films 
should  also  be  up  to  the  public.  But  of 
the  more  than  15,000**  films  more  than 
ten  years  old,  pay  cable  can  show  only 

*Sourcc:  Motion  Picture  Association  of  America. 
**Source:  Broadcast  Information  Bureau  ■    ,4.     f»  « 
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one  a  month— an  even  dozen  each  year. 

Many  of  these  older  films  are  classics 
and  enjoy  periodic  revivals  in  motion 
picture  theatres  where  people  go  to  see  a 
"Casablanca"  or  a  Marx  Brothers  clas- 
sic in  its  original  uncut  and  unedited 
form.  Why  shouldn't  the  public  be  able 
to  enjoy  the  same  opportunity  at  home 
through  the  electronic  box  office  of  pay 
cable? 

Clearly,  the  network  propaganda  that 
pay  cable  will  keep  films  away  from 


over-the-air  commercial  television  is 
nothing  more  than  a  scare  tactic  designed 
to  frighten  the  public  and  its  legislators 
into  preserving  the  broadcast  industry's 
stranglehold  on  the  American  viewing 
audience's  TV  sets. 
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Some  of  the  most  respected  institu- 
tions and  authorities  in  the  country-each 
one  speaking  from  outside  the  broadcast- 
ing or  cable  industry -have  stated  in 
unqualified  terms  that  pay  cable's  use  of 
films  will  have  no  impact  on  their  show- 
ing by  broadcasters.  Here  are  just  a  few 
opinions: 

Broadcasters  who  loudly  proclaim 
their  own  First  Amendment  freedom 
from  regulations  show  no  reluctance 
to  push  for  government  restrictions 
on  pay  cable  programming.  Yet  the 
"electronic  box  office"  is  no  less 
American  than  the  60-second 
commercial. 

DOUGLASS  CATER.  THE  ASPEN  PROGRAM  ON 
COMMUNICATIONS  AND  SOCIETY 

...  I  can  speak  loud  and  certain  and 
with  no  reservation  about  the  movie 
industry.  There  will  be  no  siphoning. 
We  intend  to  market  every  film  that  we 
can  produce,  and  that  has  any  kind  of 
creative  potion  that  somebody  would 
want  to  see.  We  want  to  market  it 

wherever  it  can  be  shown 

.What  I  am  saying,  and  what  has 
been  said  to  FCC  Commissioners  and 
to  Congressmen  who  are  understand- 
ing it  with  an  enlarged  appreciation, is 
that  there  is  more  than  one  way  to 
market  a  film  without  injuring  one  sin- 
gle American  family  in  this  country. 
This  is  what  the  future  is  all  about. 
...  All  the  demagogic  comments  about 
siphoning,  insofar  as  film  producers 
have  been  concerned,  is  so  much 
hog  wash. 

JACK  VALENTI.  PRESIDENT 
5  MOTION  PICTURE  ASSOCIATION  OF  AMERICA 


In  view  of  the  nascent  status  on  the 
pay  cablecasting  industry,  no  empiri- 
cal evidence  exists  which  would  indi- 
cate that  allowing  pay  cablecasters  to 
provide  popular  programming  will 
have  any  serious  adverse  effects  on 
over-the-air  broadcasting,  let  alone 
such  serious  adverse  effects  as  to 
deprive  some  segments  of  the  public 
the  minimum  amount  of  service 
required  by  sound  public  policy. 

THE  UNITED  STATES  DEPARTMENT  OF  JUSTICE 

Pay  television  will  not  affect  conven- 
tional broadcasting. 

THE  SLOAN  COMMISSION  ON  CABLE  COMMUNICATIONS 

Obviously,  the  existing  rules  create 
artificial  and  unnecessary  barriers  to  the 
public's  ability  to  choose  the  method  and 
time  of  viewing  motion  pictures. 

The  pay  cable  industry  believes  the 
public  should  have  a  choice  in  the  way  it 
sees  a  movie.  No  one— not  the  theatres, 
the  broadcasters  or  pay  cable -should 
restrict  the  other  from  making  films 
available  to  the  public. 

Freedom  of  Choice  and  Sports 

In  the  average  home  city  of  a  profes- 
sional baseball,  football,  basketball  or 
hockey  team,  commercial  television 
covers  only  30%  of  that  team's  games. 
On  a  nationwide  basis,  less  than  three 
percent  of  all  regular  season  baseball, 
basketball  and  hockey  games  are  shown 
on  network  television. 

The  story  in  collegiate  sports  is  simi- 
lar. Out  of  the  3,000-plus  college  foot- 
ball games  played  in  the  1973  season,  the 
7     networks  covered  only  50 !  Other  college 
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sports  were  given  less  coverage  or  none. 

Of  the  87  college  games  covered 
nationally  by  the  ABC  Television  Net- 
work over  the  last  eight  years,  seven 
teams  have  appeared  72  times.  * 

So,  there  are  ample  sports  events  left 
for  pay  cable.  And  these  sports  events 
are  what  the  industry  seeks  to  offer  to  the 
public.  The  pay  cable  industry  does  not 
want  to— in  fact  will  not— take  any 
sports  event  from  conventional  commer- 
cial television. 

Pay  cable  can  be  an  alternative  to  the 
present  three-network  oligopoly  — not  a 


replacement.  Pay  cable  feels  the  public 
should  be  allowed  the  alternative— the 
Freedom  of  Choice— to  view  the  major 
sporting  events  conventional  television 
doesn't  cover.  There's  more  than  enough 
sports  for  both  broadcasting  and  pay 
cable. 

Freedom  of  Choice  and  Series 

The  FCC's  rule  on  "series"  program- 
ming as  it  applies  to  pay  cable  is  simple: 
no  series  of  any  kind. 

Again,  the  public's  freedom  to  choose 
programs  they  may  want  to  see  is 
severely  restricted:  A  viewer  cannot  now 
choose  to  see  a  series  even  if  the  net- 
works have  rejected  it— certain  BBC 
series,  for  example.  Even  a  series  devel- 


*Source:  The  New  York  Times.  June  16.  1974. 
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oped  by  pay  cable  for  pay  cable  audi- 
ences is  prohibited.  Regular  series  of 
musicals,  plays,  serializations  of  novels 
and  other  material  ignored  by  or  unfeasi- 
ble for  conventional  commercial  televi- 
sion are  barred  from  pay  cable. 

Writers,  producers,  actors,  directors 
and  technicians  are  denied  the  additional 
employment  opportunities  the  production 
of  new  pay  cable  series  would  offer 
them,  and  the  public  is  precluded  from 
enjoying  creative  new  works. 

What's  in  All  This  for 
Commercial  Broadcasters? 

Commercial  broadcasters  stand  to 
gain  a  great  deal  from  the  present  anti- 
competitive, anti-pay  cable  rules. 
Movies  become  the  exclusive  domain 
of  broadcasters. 

Movies  are  shown  when  the  broad- 
casters want  them  shown,  usually  years 
after  their  exhibition  in  theatres.  Movies 
are  shown  how  the  broadcasters  want 
them:  edited  to  fit  artificial  time  seg- 
ments and  littered  with  commercial 
interruptions. 

Sports  on  conventional  television  are 
basically  limited  to  the  small  number  of 
games  sponsors  choose  to  underwrite. 

Series  are  eliminated  entirely. 

The  result?  Broadcasters  have  the  field 
for  themselves.  No  competition! 

Pay  cable  wants  to  leave  its  future  to 
the  American  public.  Isn't  viewing  really 
up  to  the  viewer?  It's  his  house;  it's  his 
television  set.  It  should  be  his  choice  as 
to  which  programs  he  wants  to  see.  Pay 
cable  is  the  first  new  communications 
o     development  in  years  to  offer  a  real 


choice  of  program  diversity  to  viewers. 

If  pay  cable  is  inhibited  by  protec- 
tionistic  rules,  the  loss  will  be  the  pub- 
lic's: because  the  Freedom  of  Choice  to 
view,  or  not  to  view,  the  attractions  that 
pay  cable  uniquely  can  bring  will  be 
denied. 

Pay  Cable  Wants  to  Offer  a 
New  Freedom  of  Choice 

Pay  cable  can  bring  to  the  American 
public  those  attractions  which  are  other- 
wise unavailable  on  television.  Finan- 
cially pressed  institutions  such  as  our 
opera  houses,  symphony  orchestras  and 
ballet  companies  could  reap  the  benefits 
of  pay  cable  and  reach  vast  audiences 
within  and  outside  our  major  cities. 

Pay  cable  can  bring  untold  benefits  to 
an  ailing  motion  picture  industry  by  add- 
ing a  new  market  for  the  exhibition  of 
films,  thereby  stimulating  the  production 
of  new  creative  works. 
What  can  be  done? 
— Old-fashioned  and  inapplicable  reg- 
ulations can  be  removed. 
—  Rules  based  on  ghosts  and  appari- 
tions can  be  rejected. 
— Concerned  citizens,  viewers,  legis- 
lators and  regulators  can  help  cable 
and  pay  cable  to  develop  and  grow. 

Pay  cable  is  a  new  alternative— an 
electronic  box  office— which  deserves 
the  opportunity  to  test  and  establish  its 
appeal,  based  on  actual  marketplace 
experience. 

The  case  for  pay  cable  is  basic:  it  is 
the  right  of  American  consumers  to 
exercise  their  Freedom  of  Choice. 


National  Cable  Television  Association 
918  Sixteenth  Street  Northwest 
Washington,  D.C.  20006 
(202)466-8111 
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Changing  Trends  in  the  Entertainment  Industry 
(John  A.   Schneider,   President,   CBS/Broadcast  Group) 

To  put  our  discussion  in  context,  I'd  like  to  recall  for  you  an  article  in  Fortune 
entitled  "TV's  Time  of  Trouble."  It  was  a  gloomy  piece,  reporting  among  other 
things  that  "an  important  percentage  of  the  major  TV  markets  are  already 
close  to  saturation." 

The  date  of  that  article  was  August  1951. 

Every  couple  of  years  since  then,  somebody  has  appeared  to  announce  that 
television  has  passed  its  peak.  The  audience  has  gotten  bored.  The  advertisers 
are  restless.  The  future  belongs  to  some  shiny  new  technology.  And  so  on. 

I  don't  know  why  they  keep  saying  those  things  about  us.  For  a  quarter  of  a 
century,  television's  audience  has  become  steadily  larger  and  steadily  more 
enthusiastic.  The  response  of  advertisers  has  done  the  same  thing.  Today,  tele- 
vision has  never  been  in  better  health.  And  neither  cable  nor  cassettes,  the  new 
technologies  of  the  day,  is  going  to  affect  noticeably  our  position  as  the  nation's 
leading  medium  of  information  and  entertainment — and  advertising. 

Every  year,  the  number  of  television  homes  goes  up.  It's  now  over  66  million, 
or  almost  97  percent  of  all  the  households  in  the  country.  About  60  percent  of 
those  homes  have  color  sets;  in  three  years,  it  will  be  70  percent.  About  38 
percent  have  bought  a  second  TV  set;  that  number  is  going  to  grow  too. 

Every  year,  also,  the  number  of  hours  people  spend  watching  television  goes 
up.  In  1964,  the  average  household  spent  5.4  hours  watching  television.  Last 
year  the  figure  was  6.3  hours. 

What  this  means  is  that  more  people  turn  to  television  as  their  primary 
source  of  news  than  any  other  medium.  More  people  watch  THE  WALTON S  or 
MASH  in  a  single  night  than  go  to  all  theatrical  movies  combined  on  the  same 
night. 

In  addition,  television  has  turned  out  to  be  such  an  effective  advertising 
medium  that  advertisers  are  also  willing  to  pay  more  each  year  for  each  viewer. 

That  is  why  total  advertiser  spending  on  television  has  been  growing  at  close 
to  7  percent  a  year  over  the  last  five  years.  Over  the  next  five  years,  we  expect 
the  growth  rate  to  be  about  9  percent. 

One  difference  between  the  last  five  years  and  the  next  five  years  is  that 
inflation  is  going  to  be  worse.  Another  difference  is  that  we  had  two  unusual 
factors  in  the  last  five  years — a  recession  and  the  loss  of  cigarette  advertising. 
They  slowed  us  down,  but  not  for  long. 

This  is  a  very  good  time  to  see  just  how  vital  and  resilient  a  medium  tele- 
vision advertising  is.  The  first  quarter  of  the  year  was  a  soft  one  for  the 
economy,  thanks  to  shortages  and  something  the  economists  called  "slump- 
flation." But  the  first  quarter  was  an  excellent  one  for  Network  television 
advertising. 

How  did  this  happen?  We  had  an  energy  crisis,  but  the  foreign  auto  makers 
saw  the  gas  shortage  as  an  opportunity  to  expand  their  market  share  by  telling 
everyone  about  their  economical  little  cars.  Detroit  wasn't  thrilled  about  this, 
so  they  wanted  to  remind  people  about  their  own  economical  little  cars. 

We  have  seen  the  same  thing  happen  when  other  shortages  have  occurred. 
Advertisers  don't  simply  stop  in  their  tracks.  They  respond  to  the  new  conditions 
in  their  marketplace.  And  when  they  respond,  they  have  to  tell  the  public  what 
they  are  doing. 

The  same  thing  is  true,  in  a  more  general  way,  when  the  whole  economy  slows 
down.  People  don't  stop  buying  food  or  toothpaste  or  detergents.  The  companies 
that  make  these  things  still  need  to  reach  the  buying  public.  So  they  advertise 
on  television.  This  doesn't  make  us  immune  to  a  recession.  But  it  does  mean 
television  isn't  as  hard  hit  as  many  other  industries. 

Now  let's  talk  about  cable  television  and  cassettes  for  a  moment.  Most  of 
what  you  read  about  these  two  industries  today  has  to  do  with  technological 
developments  or  legal  disputes.  Those  are  important  matters,  but  I  don't  think 
we  need  concern  ourselves  with  them  here.  The  history  of  entertainment  and 
communications  has  been  that  if  the  public  wants  something  new.  the  people 
who  have  that  something  new  will  find  a  legal,  technologically  feasible  way  to 
sell  it. 

What  we  have  to  ask  is  what  cable  will  offer,  for  a  price,  that  people  would 
prefer  to  the  programs  they  get  free  on  broadcast  television. 
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Cable  can  offer  better  local  picture  reception.  If  anything,  that  will  enhance 
broadcast  television's  audience. 

Cable  can  offer  out-of-town  television  signals.  This  would  have  some  financial 
implications,  depending  on  what  shape  the  new  copyright  law  takes,  but  the 
total  audience  for  broadcast  television  wouldn't  change ;  it  would  just  be  shifted 
around  slightly. 

Cable  can  offer  first-run  Hollywood  movies.  But  most  of  what  Hollywood 
makes  today  is  offered  on  free  television  within  a  couple  of  years.  By  paying 
for  the  movie  on  cable,  the  viewer  simply  gets  to  see  it  a  little  sooner,  and  with- 
out commercials.  So  far,  the  pay  cable  schemes  in  operation  have  been  getting 
about  20  to  30  percent  of  the  total  cable  subscribers  who  have  been  offered  the 
service,  which  isn't  an  immense  number. 

Cable  can  also  offer  movies  that  broadcast  television  doesn't  offer.  Most  of 
these  can  be  described  by  the  letter  "X".  Everything  we've  seen  and  heard  to 
date  suggests  the  general  television  audience  isn't  eager  to  have  these  movies 
in  their  homes. 

Cable  can  offer  sports  events.  But  broadcast  television  is  already  offering 
football,  basketball,  baseball,  hockey,  golf  and  tennis  in  rather  substantial  quan- 
tities. Other  than  the  more-or-less  annual  heavyweight  boxing  title  fight,  there 
aren't  many  events  with  mass  appeal  left  for  someone  else  to  broadcast  or 
cablecast.  Cable  wants  to  bid  for  rights  to  the  specific  events  broadcast  television 
now  offers,  but  moving  in  that  direction  brings  us  back  to  the  same  question — 
will  people  be  willing  to  pay  for  the  same  things  they  now  receive  free? 

What  else  is  there  for  cable  to  offer?  A  wide  variety  of  attractions  with 
smaller,  specialized  audiences ;  opera  on  cable ;  jai  alai  on  cable ;  education  on 
cable ;  city  council  meetings  on  cable ;  round-the-clock  weather  forecasts  on 
cable.  These  are  important  services,  even  though  their  appeal  is  too  limited 
for  broadcast  television  to  offer  them  on  a  regular  basis.  The  people  who  want 
these  services  will  probably  pay  for  them,  and  they  should  have  that  opportunity. 

I  haven't  said  much  about  cassettes,  but  what  I  have  said  about  cable  applies 
to  cassettes  as  well.  There's  no  evidence  that  large  numbers  of  people  would 
rather  pay  for  their  services  that  are  available  on  cassettes  than  receive  free  the 
services  of  broadcast  television  right  now.  We  don't  know  of  anything  a  mass 
audience  wants  that  we  do  not  offer.  And  we  offer  it  free.  That's  a  combination 
the  public  likes.  An  expensive,  specialized  medium  like  pay  cable  or  cassettes 
is  going  to  have  a  tough  time  finding  a  combination  the  public  likes  better. 

Manhattan  Cable  TV 
New  York,  N.Y.,  July  21,  1975. 
Hon.  Philip  A.  Habt, 

Chairman,   Subcommittee  on  Antitrust   and  Monopoly,    United  States  Senate, 
Washington,  D.C. 

Dear  Senator  Hart  :  During  the  recent  testimony  before  the  Senate  Subcom- 
mittee on  Antitrust  and  Monopoly  July  8,  there  were  several  references  by 
Arthur  Taylor,  President  of  Columbia  Broadcasting  System,  Incorporated  to 
"pornography"  on  cable,  especially  in  New  York  City. 

It  is  evident  that  the  reference  was  to  certain  news  articles  concerning  pro- 
grams that  have  appeared  on  "Public  Access",  an  entity  established  and  required 
by  Federal,  State  and  local  regulatory  authorities.  It  should  be  mentioned  before 
further  examination  of  Public  Access  in  this  letter  that  no  one  else  has  ever 
suggested  that  "pornography",  or  any  resemblence  thereof,  has  ever  appeared  on 
any  of  the  channels  which  our  company  originates  or  over  which  we  do  have 
control.  It  is  distressing  to  learn  that  Mr.  Taylor's  remarks  refer  to  what  is 
"offered"  on  cable  television  without  distinguishing  between  the  cable  company's 
programing  and  the  Public  Access  channels.  The  fact  is  that  in  addition  to  the 
carriage  of  broadcast  signals  for  the  purpose  of  providing  clear  bright  pictures 
where  quality  reception  is  otherwise  not  available,  cable  operators  provide  one  or 
more  "Company"  channels  which  they  control,  and  one  or  more  "Access"  channels 
which  they  do  not  control. 

Mr.  Taylor's  statement  also  ignores  entirely  the  kind  of  special  interest  pro- 
graming that  the  cable  television  companies  in  New  York  are  providing:  for 
example,  two  hours  per  night,  prime  time,  of  programing  for  the  Chinese  Amer- 
ican Community  in  New  York  City. 
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It  should  be  noted  that  until  this  programing  commenced  one  year  ago  10,000 
people  of  Chinese  decent  were  isolated,  alienated  and  totally  unserved  by  the 
existing  electronic  media  in  New  York  City.  The  programs  are  imported  from 
overseas  by  a  local  Chinese  entrepreneur  who  supports  his  efforts  with  adver- 
tising by  merchants  in  Chinatown.  They  find  this  an  inexpensive  vehicle  for  reach- 
ing their  very  unique  market.  Mr.  Taylor's  comments  not  only  ignore  this  kind 
of  service  to  the  Community  by  the  Cable  Company's  own  channels,  but  reflect 
unfairly  on  the  Public  Access  experience  itself. 

There  have  been  numerous  articles  over  the  years  on  the  phenomenon  of  Public 
Access,  many  of  which  have  exploited  the  occasional  controversy  generated  by  the 
relative  freedom  of  content  that  the  Public's  channels  enjoy.  This  freedom  (far 
short  of  "pornography")  exists  by  virtue  of  the  rules  requiring  and  governing 
Public  Access.  The  Federal  Communication  Commission's  rules  are  vague  and 
contradictory  in  themselves,  although  they  call  for  some  action  on  "obscene" 
programing,  but  the  State  Law  explicitly  prohibits  the  cable  operator  from  tam- 
pering with  content  in  any  way  for  any  reason.  The  rules  as  set  forth  in  our 
franchise  with  New  York  City  clearly  encourage  free  and  unfettered  use  of  the 
channels  by  the  public.  The  spirit  and  intent  of  Public  Access  are  consistent  and 
clear  in  all  the  agencies.  We  have  been  faithful  to  both,  with  equipment,  staff, 
money,  space  and  facilitating  the  use  of  the  channels  on  a  regular  basis  by  such 
groups  as :  League  of  Women  Voters,  Explorer  Post  #417,  Community  Planning 
Boards,  Trinity  Church,  Chelsea  House,  Henry  Street  Video ;  and  by  training 
literally  hundreds  upon  hundreds  of  "folks"  in  the  process  of  videotape,  editing, 
directing,  along  with  thirty-five  to  fifty  college  interns  each  semester  and  sum- 
mer who  receive  college  credit  in  addition  to  valuable  experience. 

Although  the  preponderance  of  programs  among  the  600  hours  per  month 
appearing  on  the  public's  channels  fall  into  the  catagories  of  education,  public 
service,  entertainment,  community  information,  etc  ...  it  is  possible  that  about 
1%  of  the  current  public  access  producers  do  exploit  the  ambiguities  and  contra- 
dictions of  the  tri-level  regulatory  rules  concerning  content  by  presenting  "ques- 
tionable material". 

All  three  regulatory  bodies  agree  that  the  Public  Access  programming  should 
be  conducted  on  a  non-discriminatory,  first-come  first-serve  basis  with  no  inter- 
ference from  the  cable  operator  regarding  content.  However  the  FCC  requires 
that  we  have  rules  which  "prohibit  the  submission  of  obscene  or  indecent 
material".  They  neither  define  "obscene"  nor  suggest  how  we  are  to  scrutinize 
and/or  monitor  600  to  1.000  hours  per  month  of  outside  produced  programs. 
The  New  York  State  Cable  Commission  on  the  other  hand,  not  only  bars  any 
involvement  or  interference  with  content,  it  goes  so  far  as  to  render  us  harmless 
of  any  liability  in  connection  with  the  carriage  of  such  programming. 

On  several  occasions  we  have  appealed  to  the  three  agencies  claiming  juris- 
diction over  our  activities  for  clarification  of  this  regulatory  dilemna.  We 
continue  to  function  as  best  we  can,  determined  to  discharge  our  legal  and 
moral  obligations  as  we  understand  them  in  the  absence  of  clear  guidelines. 
But  for  Arthur  Taylor  to  frivilously  suggest  that  nothing  unique  is  happening 
on  cable  except  "pornography"  is  irresponsible. 

By  the  programming  that  the  companies  themselves  are  providing  as  well  as 
through  the  medium  of  public  access,  we  are  serving  the  community  in  a  very 
special  way  unknown  before  the  advent  of  cable  television.  Individuals  and 
groups  historically  denied  consideration  by  or  access  to  regular  media  are  now 
both  part  of  the  process  as  well  as  the  product. 

In  summary,  no  one  who  has  investigated  the  situation  has  ever  alleged  that 
there  is  anything  approaching  pornography  on  the  channels  over  which  we  can 
and  to  exercise  control.  References  by  Mr.  Taylor  must  have  been  directed  to 
the  Public  Access  channels  over  which  by  law  wp  have  no  control  and  which  we 
believe  on  the  whole  perform  a  valuable  public  service. 
Sincerely, 

Charlotte   Schiff  Jones. 

Vice  President. 
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Everett  H.  Erlick,  Senior  Vice  President  and  General  Counsel,  ABC,  Inc., 
Calls  Pay  Cable's  Idea  of  Competition  "A  Myth" 

Washington,  D.C.,  July  8,  1975.— Everett  H.  Erlick,  Senior  Vice  President 
and  General  Counsel  of  American  Broadcasting  Companies,  Inc.,  today  called  the 
pay  cable  industry's  idea  of  free  and  open  competition  with  free  television 
"a  myth." 

In  testimony  here  before  a  Senate  Subcommittee,  Mr.  Erlick  described  pay 
cable  as  "a  piggy-back  business  which  exists  only  because  it  can  sell  the  cable 
viewer  our  inventory.  Every  cable  operator  is  building  his  business  on  cable's 
use  of  such  programs  as  'Monday  Night  Football,'  'AH  in  the  Family'  and 
'Disney,'  for  which  cable  pays  nothing.  Competition  when  one  competitor  is 
permitted  to  ride  on  the  back  of  another  can  hardly  be  called  'free  and  open.'  " 

In  addition,  Mr.  Erlick  emphasized  to  the  Senate  Subcommittee  on  Antitrust 
and  Monopoly  of  the  Committee  on  the  Judiciary,  the  public  interest  standard 
which  is  the  basis  for  FCC  regulation  of  the  broadcasting  industry,  "is  the 
criterion  that  pay  cable  entrepreneurs  fail  to  satisfy." 

What  the  pay  TV  operators  really  want  "is  the  freedom  to  outbid  the  networks 
for  all  the  spectacular  television  events  and  then  charge  the  home  viewer 
accordingly,"  Mr.  Erlick  said.  "If  that  day  comes,  it  will  not  mean  that  television 
will  be  better — just  expensive.  For  millions  of  Americans,  there  is  no  alternative 
to  free  television." 

While  free  television  programs  are  viewed  in  97%  of  American  homes,  cable 
service  is  limited  to  chosen  areas  and  to  those  able  to  pay,  Mr.  Erlick  pointed 
out.  "Due  to  prohibitive  wiring  costs,  more  than  half  of  the  nation's  homes  will 
never  be  reached  by  cable,"  he  said.  "Yet,  a  small  fraction  of  homes  has  the 
clear  economic  potential  to  take  away  from  the  rest  of  the  public  the  best  of 
the  programs  which  free  television  now  provides.  As  pay  television  is  developing, 
it  is  a  luxury  item." 

Pay  cable  development  during  the  next  several  years  is  definitely  sufficient 
to  pose  such  a  threat  to  siphoning  programs  from  free  television,  Mr.  Erlick 
declared.  "Approximately  half  of  the  nation's  homes  could  be  wired  and  con- 
verted to  pay  cable  capacity  for  about  $10  billion,  while  it  would  take  approxi- 
mately $250  billion  (roughly  one-half  the  entire  national  debt)  to  wire  the 
other  half  of  the  nation  and  convert  it  to  pay  TV  capacity,"  he  said.  "Pay  cable, 
of  course,  would  need  only  a  fraction  of  the  first  half  of  the  homes  and  none 
of  the  second  half  to  siphon  the  best  of  what  we  have  to  offer.  This  would  be  a 
classic  case  of  cream-skimming." 

The  crucial  point  is  not  when  that  growth  will  be  achieved,  but  rather  setting 
regulatory  ground  rules  and  business  patterns  before  pay  cable  reaches  the  point 
where  it  threatens  the  public's  access  to  free  television,  Mr.  Erlick  maintained. 

Pay  cable  does  have  a  place  in  the  national  communication  system,  he  said,  "so 
long  as  it  does  not  undermine  the  service  which  the  public  presently  receives 
without  extra  charge.  It  should  be  encouraged  to  present  diverse  and  innovative 
programming  not  now  available  and  discouraged  from  duplicating  what  is  already 
available  on  free  television." 

While  ABC  is  in  agreement  with  much  of  the  FCC's  regulatory  program  for  pay 
cable,  there  are  specific  instances  of  disagreement,  Mr.  Erlick  told  the  committee, 
most  recently  with  a  relaxation  of  feature  film  rules.  "Without  regulation,  the 
more  popular  motion  pictures  might  never  reach  free  television,  because  the  pro- 
ducers could  continue  almost  indefinitely  to  exploit  them  on  a  pay  cable  basis,"  he 
said.  Current  projections  of  cable  subscribers  show  that  "pay  cable  can  very 
shortly  become  a  more  important  customer  for  feature  films  than  the  free 
networks." 

Also,  "multiple  pay  cable  exposures  of  motion  pictures,  over  an  extended  period, 
may  so  reduce  their  attractiveness  that  they  will  no  longer  be  desirable  network 
programming,"  he  added.  "The  appeal  of  any  program  can  be  compromised  by 
overexposure." 

Turning  to  specific  points  raised  in  May  hearings  on  pay  cable,  Mr.  Erlick  dis- 
cussed exclusivity  on  movie  contracts,  and  other  points  of  contention  regarding 
telecast  of  motion  pictures.  ABC's  policy  is  to  seek  exclusivity  against  pay  cable 
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only  for  six  months  preceding  availability  date,  he  noted.  "Naturally,  this  is  a 
subject  of  negotiation  with  each  producer  and  we  are  not  always  successful  in 
obtaining  the  exclusivity  which  we  think  is  appropriate,"  he  added. 

ABC  seeks  the  earliest  possible  presentation  of  good  quality  motion  pictures 
because  the  public,  "which  looks  to  free  television  for  program  service,  is  the  one 
cheated  when  delay  occurs,"  he  said.  "Contrary  to  impressions  that  may  have 
been  created  in  the  May  hearings,  pay  cable  already  has  access  to  abundant 
product,"  he  continued,  citing  many  titles  recently  offered  by  Home  Box  Office. 

Regarding  a  contention  that  motion  pictures  are  losing  their  appeal  for  network 
television,  Mr.  Erlick  maintained  that  a  shortage  of  product  is  the  principal  factor 
in  the  decline  of  movie  nights,  not  lack  of  audience.  "Nevertheless,  it  is  possible 
that  prior  overexposure  through  pay  cable  ultimately  may  make  features  unat- 
tractive and  unprofitable,"  he  concluded.  "The  practical  effect  would  be  that  the 
motion  pictures,  which  the  public  is  accustomed  to  viewing  without  charge  on  free 
television,  would  only  be  available  on  pay  television." 

Mr.  Erlick  expressed  ABC's  hope  that  Congress  take  a  direct  interest  in  the 
public  policy  issues  of  how  cable  television  and  pay  cable  develop,  and  consider 
all  aspects  of  the  cable  issues,  including  copyright  liability,  in  examining  broader 
questions  of  national  communications  policy. 


ABC  Affiliates  are  Warned  About  Cable  TV  Threat  and  Stations  are 
Urged  To  Give  Priority  To  Campaign  Against  Siphoning  of  Programs 
by  Cable  TV  Systems 

EVERETT    H.    ERLICK    DISCUSSES    THE    FCC'S    NEW    PAY    CABLE    TELEVISION    RULES    AND 
THE     START    OF    SATELLITE   OPERATIONS    BY    PAY    CABLE    NETWORK    IN    OCTOBER 

Los  Angeles — "People  are  shortly  going  to  have  to  pay  for  at  least  some  of  the 
television  programs  they  now  see  free  over  the  air,"  Everett  H.  Erlick,  Senior 
Vice  President  and  General  Counsel,  American  Broadcasting  Companies,  Inc.. 
today  warned  affiliates  of  the  ABC  Television  Network. 

In  remarks  before  the  annual  network  affiliates  meeting  here,  Mr.  Erlick  urged 
the  station  managers  to  give  top  priority  to  a  campaign  against  siphoning  of  pro- 
grams by  cable  television  systems. 

Recent  developments  have  made  program  siphoning  a  distinct  possibility  in  the 
near  future,  Mr.  Erlick  said.  "Two  developments  recently  changed  the  circum- 
stances which  had  in  the  past  prevented  the  siphoning  of  programs  from  free  tele- 
vision to  pay  cable  television. 

"First,  the  Federal  Communications  Commission  issued  new  pay  cable  televi- 
sion rules  that  constitute  a  fundamental  change  in  communications  policy.  The 
former  policy  would  have  permitted  pay  television  only  so  long  as  it  did  not 
endanger  programs  available  to  all  through  free  television,  and  only  if  pay  tele- 
vision was  diverse  and  innovative.  The  new  rules  would  encourage  pay  cable 
television  to  become  a  service  which  distributed  essentially  the  same  kind  of 
entertainment  and  sports  programming  that  is  now  available  through  the  free 
system,  to  those  able  to  pay  for  it. 

"Second,  a  pay  cable  television  network  begins  satellite  operations  in  October. 

"These  events  make  very  real  the  projections  of  the  1974  report  of  the  Stanford 
Research  Institute,  which  said  that  by  1976  there  will  be  470,000  pay  cable  sub- 
scribers and  by  1980 — five  years  from  now — 6.4  million  subscribers.  Teleprompter 
recently  gave  similar  estimates  to  a  meeting  of  Wall  Street  security  analysts. 

"What  do  those  numbers  mean  to  the  American  public?  At  the  recent  hearings 
of  the  Senate  Subcommittee  on  Antitrust  and  Monopoly,  Robert  Weisberg,  Presi- 
dent of  Telemation  Program  Services,  said,  'Even  when  we  have  two  million  sub- 
scribers on  pay  cable,  we  will  only  be  able  to  pay  about  $500,000  to  $600,000  per 
movie.' 

"Well,  6.4  million  pay  cable  subscribers  in  five  years,  if  that  comes  to  pass,  will 
give  them  'only'  1.6  million  dollars  per  film.  As  you  probably  know,  networks  are 
now  paying  an  average  of  about  $800,000  per  film. 

"As  we  forecast  before,  with  sufficient  penetration,  pay  cable  will  be  able  to 
develop  a  kitty  to  outbid  a  free  over-the-air  television  system,  and  the  public  win 
suffer." 
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Mr  Erlick  urged  broadcasters  to  alert  the  public  that  it  shortly  may  have  to 
start  paying  for  programs  that  are  now  free  over  the  air.  He  suggested  that  broad- 
casters increase  their  contact  with  members  of  Congress  and  the  FCC. 

"With  these  two  developments— a  change  in  FCC  policy,  and  the  commencement 
of  a  pay  television  satellite  network  operation,  the  stakes  are  clear.  Cable  and  pay 
cable  operators,  and  the  major  motion  picture  producers  are  very  active.  Their 
Senators  and  Congressmen  hear  from  them  both  by  mail  and  in  person  constantly, 
and  those  advocates  of  pay  television  regularly  march  down  the  halls  of  the  FCC. 

We  can  do  no  less." 

American  Broadcasting  Companies,  Inc. 

New  York,  N.Y.,  December  20, 1973. 
Hon.  Dean  Burch, 

Chairman,  Federal  Communications  Commission, 
Washington,  B.C. 

Dear  Chairman  Burch  :  During  the  oral  presentations  in  Docket  No.  19554 
(concerning  regulation  of  pay  cable  services),  some  of  the  Commissioners  posed 
specific  factual  questions  as  to  the  details  of  contractual  arrangements  under 
which  ABC  purchases  performance  rights  for,  and  exhibits,  feature  films  (see 
Tr.  359  ff.).  I  promised  to  furnish  you  such  information  as  an  aid  to  your  further 
deliberations. 

I  directed  that  an  analysis,  emphasizing  the  facts  pertinent  to  your  inquiry, 
be  made  of  all  ABC  feature  film  contracts  entered  into  during  the  three-year 
period,  1971-1973.  You  will  find  attached  a  tabulation  of  such  information  includ- 
ing, as  Appendices  A-J,  the  contractual  provisions  governing  exclusivity  vis-a-vis 
pay  cable. 

As  ABC  emphasized  in  its  presentation,  producers,  under  the  present  pay  tele- 
vision and  pay  cable  rules,  have  allowed  free  television  exhibition  of  their  feature 
films  at  earlier  and  earlier  dates.  Our  tabulation  shows  that  of  the  142  titles 
contracted  for  in  the  past  three  years,  76  (53.5%)  were  contracted  for  within 
two  years  after  first  theater  release.  We  are  convinced  that  this  clear  trend 
toward  earlier  public  access  to  feature  films  through  free  television  will  be 
stopped  and  reversed  by  enlargement  of  the  present  two-year  period  for  pay 
cable  exclusivity  as  some  producers  and  cable  operators  have  urged. 

I  also  emphasized  in  the  oral  presentation  that,  to  the  extent  delays  occurred 
between  contract  date  and  actual  air  date,  it  was  the  result  of  insistence,  in 
negotiations,  on  the  part  of  program  producers  for  such  delays.  This  is  apparently 
sought  to  give  the  producers  mximum  opportunity  to  rest  and  re-release  films  on 
a  pay  basis.  At  this  time,  of  course,  the  principal  means  available  is  theaters. 
However,  as  pay  cable  facilities  develop,  they  will,  presumably,  become  a  major 
additional  motivation  for  rest  and  re-release. 

The  attached  information  shows  that  the  average  delay  between  contractual 
date  and  permissible  air  date  is  almost  two  years  (20  months).  As  a  general 
rule,  the  analysis  of  the  information  indicates  that  the  less  popular  titles  are 
subject  to  less  delay ;  more  popular  titles  experience  greater  delay.  There  are,  of 
course,  exceptions.  As  I  indicated  in  my  testimony  (Tr.  355-356),  the  titles 
purchased  represent  a  mix,  in  terms  of  quality,  of  A,  B  and  C  pictures.  ABC's 
current  inventory  also  contains,  a  few  pictures  (our  further  analysis  indicates 
the  number  is  small  in  relation  to  the  total)  that  because  of  poor  quality  will 
probably  never  be  exhibited  by  the  network. 

Subject  to  a  few  exceptions,  however,  the  more  popular  the  feature,  the  longer 
is  the  period  between  contract  and  play  date,  e.g.  "Butch  Cassidy"  (58  months) 
and  "True  Grit"  (78  months).  In  the  cases  of  24  titles,  (somewhat  over  15%  of 
those  analyzed),  the  delay  between  contract  and  play  dates  was  three  years 
or  more. 

With  the  time  limitation  now  imposed  upon  free  television — with  theaters 
tbe  only  ready  alternative  means  of  exhibition — it  is  clear  to  me  that  these  delays 
will  substantially  increase  as  pay  cable  grows  if  your  rules  are  modified  to  permit 
longer  periods  of  pay  cable  exhibition. 

Finally,  the  attached  information  sets  forth  the  exclusivity  contracted  for  in 
relation  to  pay  cable.  Particular  questions  were  raised  during  the  hearings  as  to 
whether  networks  prohibit  pay  cable  exhibtion  of  titles  during  the  first  two  years 
following  theater  release  when,  under  your  current  rules,  such  exihibition  is 
permitted. 
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The  earlier  contracts  which  we  entered,  into  generally  provided  for  exclusivity 
from  the  date  of  contract  to  the  end  of  the  broadcast  period.  (See  Appendices 
A-E.  A  majority  of  the  films  which  were  subject  to  these  provisions  were  con- 
tracted for  more  than  two  years  after  first  theater  release.  Therefore,  the 
question  of  whether  exclusivity  was  obtained  against  pay  cable,  under  the  cur- 
rent Commission  rules,  was  academic.  In  some  instances,  as  the  tabulation  in  the 
first  column  of  the  attached  shows,  exclusivity  vis-a-vis  pay  cable  did  exist  within 
the  two-year  period  following  first  theater  release.  Later  major  contracts  (Ap- 
pendices F  and  H)  covering  36  titles,  in  effect  "track"  your  rule  in  the  sense  that 
pay  cable  exhibition  is  permitted  for  a  period  of  two  years  following  first  theater 
release,  or  until  permissible  play  date,  regardless  of  contract  date. 

Other  contracts  for  individual  pictures  vary  somewhat.  (See,  for  example, 
"The  Poseidon  Adventure,"  "Tamarind  Seed"  and  "Sounder.".)  Considerable 
discussion  was  had  during  the  oral  presentations  of  our  arrangement  for  the 
telecast  of  "The  Poseidon  Adventure."  In  this  case,  we  contracted  for  exclusivity 
vis-a-vis  pay  cable  for  a  period  of  six  months  prior  to  network  broadcast  or  for  a 
six  month  period  commencing  February  28,  1974,  whichever  is  later.  As  you  are 
aware,  ABC  paid  a  record  price  ($3.3  million  dollars)  for  the  right  to  show  this 
picture  one  time.  We  felt,  and  still  believe,  that  the  financial  risk  associated  with 
this  unusual  undertaking  justifies  insuring  that  the  picture  is  rested  for  a 
reasonable  period  before  the  one-time  network  telecast. 

Except  for  the  unusual  undertaking  or  where  overriding  business  considera- 
tions may  require,  ABC  intends  to  adhere  to  a  general  policy  of  not  seeking  ex- 
clusivity vis-a-vis  pay  cable  during  the  two-year  period  following  first  theater 
exhibition  unless  we  can  negotiate  for  the  right  to  telecast  the  film  within 
the  two  years.  Should  that  period  of  time  be  enlarged  by  rule  amendment,  we 
would  clearly  have  to  reconsider  the  wisdom  and  reasonableness  of  such  judgment 
in  light  of  the  financial  considerations  that  attend  our  acquisition  and  exhibition 
of  feature  films.  But  our  future  contracts,  as  in  Appendices  F  and  H,  will  "track 
your  rule"  as  we  have  described. 

The  information  which  we  have  obtained,  coinciding  with  that  submitted  by 
others,  clearly  shows  that  feature  films  are  now  trending  toward  earlier  and 
earlier  release  through  free  television.  The  delays  we  encounter  are  largely 
imposed  by  the  producers  to  maximize  revenues  from  theater  exhibition  and, 
perhaps,  in  anticipation  of  more  liberal  rules  for  pay  cable.  This  tendency  for 
delay  would  be  greatly  increased  by  the  Commission  were  it  to  expand  the 
permissible  period  for  pay  cable  exclusivity.  Clearly,  the  producers  would  be  then 
motivated  to  even  longer  delays  before  permitting  free  television  exhibition  and 
the  Commission  would  have  reversed  the  trend  which  otherwise  exists. 

We  urge  the  Commission  not  to  pursue  such  a  course  and  affirmatively  urge  a 
regulatory  direction  which  will  insure  continued  access  by  the  free  television 
viewer  to  feature  film  product  in  accordance  with  current  industry  practice. 
Very  truly  yours, 

Everett  H.   Erlick. 
Senior  Vice  President  and  General  Counsel. 

End :  all  commissioners. 
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Appendix  A 

MGM  agrees  not  to  license  the  picture  for  free  home  television  exhibition  on 
any  other  stations  located  in  the  licensed  territory  and  Windsor,  Ontario  (herein 
called  the  "Exclusive  Territory")  from  the  date  hereof  until  the  expiration  of 
the  license  term,  but  shall  be  free  to  do  so  at  any  time  thereafter. 

All  title  and  ownership  in  the  picture  shall  remain  in  MGM,  and  except  for  the 
rights  specifically  granted  to  ABC  hereunder  and  any  revenue  earned  by  ABC 
in  connection  therewith,  all  rights  in  the  picture  and  all  revenue  of  any  kind 
earned  or  to  be  earned  therefrom  shall  belong  solely  and  exclusively  to  MGM. 
Without  limiting  the  generality  of  the  foregoing,  ABC  acknowledges  that  with 
respect  to  the  picture  licensed  hereunder  and  the  literary,  dramatic  and  musical 
material  upon  which  said  picture  is  based,  MGM  hereby  expressly  reserves  any 
and  all  rights  not  herein  specifically  granted  to  ABC  and  such  rights  may  be 
exercised  and  exploited  by  MGM  in  the  Exclusive  Territory  and  elsewhere 
throughout  the  world  concurrently  with  and  during  the  term  hereof,  freely  and 
without  any  limitation  or  restriction  whatsoever  and  without  any  obligation  of 
any  kind  to  ABC.  Notwithstanding  the  foregoing,  MGM  agrees  it  will  not  license 
the  picture  for  pay  or  subscription  television  into  homes  or  to  cable  television 
or  to  community  antenna  systems  for  exhibition  in  the  Exclusive  Territory  dur- 
ing the  same  period  it  does  not  have  the  right  to  license  such  picture  for  free 
home  television  exhibition  in  the  Exclusive  Territory. 

Appendix  B 

The  film  shall  be  exclusive  to  ABC  in  television  in  the  licensed  territory  from 
the  date  hereof  until  completion  of  the  last  broadcast  of  such  film  as  authorized 
hereunder.  Neither  Fox  nor  ABC  shall  have  the  right  to  broadcast  the  film  on 
"pay"  or  "subscription"  television  or  exploit  the  film  through  video  cassettes  in 
the  licensed  territory  during  the  authorized  broadcast  period. 

Appendix  C 

Exclusivity. — Licensor  warrants  that  during  the  period  beginning  March  20, 
1972  and  continuing  through  the  end  of  the  Authorized  Broadcast  Period,  the 
film  will  not  be  exhibited  by  Licensor,  or  pursuant  to  Licensor's  authorization,  in 
any  medium  in  the  Broadcast  Area  or  Windsor,  Ontario,  except  by  ABC  pur- 
suant to  this  Agreement,  other  than  in  the  following  media  ("Licensor's  Permis- 
sible Media")  :  (1)  theatrical  and  non-theatrical  direct  projection;  (2)  sale, 
lease,  or  other  physical  distribution  of  video  cassettes;  (3)  closed  circuit  tele- 
vision in  hotels,  motels,  any  similar  institutions,  and  hospitals,  so  long  as  none 
of  the  foregoing  are  primarily  reasonably  permanent  residences;  (4)  exhibition 
on  passenger-carrying  vehicles;  and  (5)  in  the  Spanish  language  (in  addition  to 
the  media  specified  in  subdivisions  (1)  through  (4),  as  to  which  there  is  no  re- 
striction) all  other  media,  to  commence  after  the  completion  of  the  first  Network 
Broadcast  of  the  film. 

Appendix  D 

Exclusivity. —  (a)  Licensor  warrants  that  during  the  period  beginning 
March  23,  1912  and  continuing  to  the  end  of  the  Broadcast  Period  for  any  film, 
such  film  will  not  be  exploited  or  exhibited  by  Licensor  or  pursuant  to  Licensor's 
authorization,  in  whole  or  in  part  (except  by  ABC  pursuant  to  this  Agreement), 
in  the  Broadcast  Area  or  Windsor,  Ontario  in  any  medium  that  would  permit 
reception  or  viewing  within  residences  of  any  kind,  including  but  not  limited  to 
houses,  flats,  trailer  homes,  and  primarily  residential  (i.e.,  referring  to  legal 
residences)  hotels,  hospitals,  and  nursing  homes,  regardless  whether  such  re- 
ception or  viewing  is  accomplished  by  means  of  air  waves,  cables,  wires,  lasers. 
or  otherwise,  but  the  foregoing  restriction  shall  not  apply  where  material  in  any 
form  is  sold,  leased,  or  otherwise  physically  distributed  to  the  general  public. 

Appendix  E 

Exclusivity. —  (a)  Licensor  shall  have  the  right  to  exhibit  and  exploit  the  film 
without  limitation  during  the  period  beginning  Mai*ch  23,  1972  and  continuing 
through  the  end  of  the  Broadcast.  Period,  provided  that  Licensor  will  not  au- 
thorize the  film  to  be  transmitted  through  air  waves,  cable,  or  any  other  manner 
or  means  to  television  sets  in  the  Broadcast  Area  or  Windsor,  Ontario  (other  than 
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pursuant  to  the  rights  granted  to  ABO  hereunder),  except:  (1)  sale  or  rental  of 
video  cassettes,  cartridges,  or  similar  devices ;  (2)  pay  television  in  nonresidential 
hotels,  motels,  hospitals,  bars,  restaurants,  and  other  nonresidential  institutions ; 
and  (3)  passenger-carrier  exhibition.  To  the  extent  that  Licensor  controls  re- 
make rights  in  the  film  Licensor  agrees  that  it  will  not  authorize  the  broadcast 
of  such  remake  in  the  Broadcast  Area  during  the  Broadcast  Period. 

Appendix  F 

Exclusivity.— (a)  Licensor  shall  have  the  right  to  exhibit  and  exploit  the  film 
without  limitation  during  the  period  beginning  January  17,  1973  and  continuing 
through  the  end  of  the  Broadcast  Period,  provided  that  Licensor  will  not  au- 
thorize the  film  to  be  transmitted  through  air  waves,  cable,  or  any  other  manner 
or  means  to  television  sets  in  the  Broadcast  Area  or  Windsor,  Ontario  (other 
than  pursuant  to  the  rights  granted  to  ABC  hereunder,  except :  (1)  sale  or  rental 
of  video  cassettes,  cartridges,  or  similar  devices;  (2)  cable  or  pay  television  in 
non-residential  hotels,  motels,  hospitals,  bars,  restaurants,  and  other  non-resi- 
dential institutions ;  and  (3)  passenger-carrier  exhibition. 

(b)  In  addition  to  the  rights  granted  to  Licensor  to  exhibit  and  exploit  the 
film  pursuant  to  subdivisions  3(a)  (1),  (2),  and  (3)  hereof,  Licensor  shall  have 
the  right  to  exhibit  and  exploit  the  film  through  CATV  by  any  manner  or  means, 
and  toll,  pay,  and  subscription  television  for  two  years  from  Licensor's  general 
theatrical  release  date,  or  until  the  start  of  the  Broadcast  Period,  whichever  is 
earlier.  Licensor  warrants  that  thereafter,  except  for  the  uses  permitted  in  sub- 
divisions 3(a)  (1),  (2),  and  (3)  hereof,  Licensor  shall  not  authorize  any  such 
exhibition  or  exploitation  of  the  film  through  CATV  by  any  manner  or  means, 
or  toll,  pay  or  subscription  television  until  after  the  end  of  the  Broadcast  Period. 

(c)  To  the  extent  that  Licensor  controls  remake  rights  in  the  film.  Licensor 
agrees  that  it  will  not  authorize  the  broadcast  of  such  remake  in  the  Broadcast 
Area  during  the  Broadcast  Period. 

(d)  Inasmuch  as  the  film  will  have  been  in  General  Theatrical  Release  for 
more  than  ten  years,  Licensor  may  exhibit  and  exploit  such  film  through  CATV 
by  any  manner  or  means,  and  toll,  pay,  and  subscription  television  from  July  13, 
1973,  the  end  of  said  ten  year  period,  until  the  start  of  the  Broadcast  Period. 
Licensor  warrants  that  thereafter  Licensor  shall  not  authorize  exhibition  or 
exploitation  of  the  film  through  CATV  by  any  manner  or  means,  or  toll,  pay  or 
subscription  television  until  after  the  end  of  the  Broadcast  Period. 

Appendix  G 

Exclusivity. — Licensor  warrants  that  beginning  January  31,  1973  and  con- 
tinuing to  the  end  of  the  Broadcast  Period  or  date  of  completion  of  the  net- 
work' broadcast,  whichever  is  earlier,  the  film  (or  any  remake  thereof)  will 
not  be  broadcast  or  exhibited,  in  whole  or  in  part,  in  any  medium  in  the 
Broadcast  Area  or  Windsor,  Ontario,  provided  that  the  foregoing  shall  not  apply 
to  film  festivals,  private  screenings  or  screenings  for  prospective  distributors 
or  exhibitors. 

Appendix  H 

Exclusivity. —  (a)  Licensor  shall  have  the  right  to  exhibit  and  exploit  each 
film  without  limitation  during  the  period  beginning  on  April  23,  1973  and  con- 
tinuing through  the  end  of  the  Broadcast  Period  hereunder  for  such  film  : 
provided,  however,  that  Licensor  will  not  authorize  (other  than  pursuant  to 
the  rights  granted  to  ABC  hereunder)  any  station  or  program  transmitter 
of  any  kind  located  within  the  Broadcast  Area  or  Windsor,  Ontario,  Canada 
to  broadcast  or  transmit  all  or  any  portion  of  any  film  during  the  period  begin- 
ning on  April  23,  1973  and  ending  upon  the  expiration  of  the  Broadcast  Period 
hereunder  for  such  film  (or  ending  as  many  as  sixty  (60)  days  after  such 
expiration,  if  after  such  expiration  any  delayed  broadcast  or  delayed  broad- 
casts shall  be  made  as  part  of  any  Network  Broadcast  hereunder  of  such  film), 
except : 

(1)  Sale  or  rental  of  video  cassettes,  cartridges,  or  similar  devices,  for  any 
of  the  uses  specified  in  sections  (2),  (3).  (4),  (5).  and  (fi)  of  this  subpara- 
graph (a),  subject,  however,  to  the  restrictions  contained  in  said  sections,  or 
for  insertion  in  any  transmitting  machine  for  transmission  of  the  signals  stored 
in  such  video  cassette,  cartridge,  or  similar  device  solely  to  the  screen  of  any 
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television  set  or  television  sets  located  in  the  same  building  (or  in  the  same 
group  of  buildings  constituting  any  single  institution,  such  as  a  motel,  hospital, 
or  school)  in  which  such  transmitting  machine  is  located ; 

(2)  Pay  television  in  non-residential  hotels,  motels,  hospitals,  bars,  restau- 
rants, and  other  non-residential  institutions  ; 

(3)  Residential  pay  television,  but  only:  (A)  during  the  period  beginning 
on  the  date  of  the  first  release  of  such  film  in  theaters  in  the  United  States 
(such  date  being  hereafter  in  this  section  (3)  called  the  "first  release  date"), 
which  is  set  forth  for  such  film  in  Schedule  A  or  Schedule  B,  as  applicable, 
in  the  column  headed  "DATE  OF  FIRST  THEATRICAL  RELEASE"  (except 
that  if  the  first  release  date  is  not  set  forth  for  such  film  in  Schedule  A  or 
Schedule  B,  Licensor  will  use  reasonable  efforts  to  give  ABO  notice  of  the  first 
release  date  as  soon  as  possible  and  in  no  event  later  than  ten  (10)  days  after 
the  first  release  date ;  it  being  understood  that  any  inadvertent  failure  by 
Licensor  to  give  ABC  such  notice  shall  not  constitute  a  breach  of  this  Agree- 
ment), and  ending  on  and  including  the  earlier  to  occur  of  either  (I)  the  date 
of  expiration  of  the  period  of  two  (2)  consecutive  years  beginning  on  the  first 
release  date  or  (II)  the  date  immediately  preceding  the  date  of  commencement 
of  the  Broadcast  Period  hereunder  for  such  film  ;  and 

(B)  After  either  (I)  the  expiration  of  the  period  of  ten  (10)  consecutive 
years  beginning  on  the  first  release  date  or  (II)  the  expiration  of  the  Broad- 
cast Period  hereunder  for  such  film,  whichever  expiration  occurs  earlier  (unless 
such  film  is  "THOROUGHLY  MODERN  MILLIE",  in  which  case  whichever 
expiration  occurs  later)  ;  and 

(C)  At  all  times  for  reception  solely  within  Windsor,  Ontario,  Canada;  it 
being  specifically  understood  that  Licensor  will  not  authorize  or  permit,  and 
Licensor  will  take  all  steps  necessary  to  prevent,  the  reception  within  the 
Broadcast  Area  of  any  broadcast  or  transmission  of  all  or  any  portion  of  any 
film  made  by  or  for  residential  pay  television  pursuant  to  this  subsection  (C) 
that  is  not  otherwise  expressly  authorized  by  subsection  (A)  or  subsection 
(B)  of  this  section  (3). 

Appendix  I 

Exclusivity. —  (a)  Licensor  has  the  right  to  exhibit  and  exploit  each  film 
during  the  period  commencing  June  27,  1973  and  continuing  through  the  end 
of  the  applicable  Broadcast  Period  for  each  film,  provided  that  Licensor  will 
not  authorize  any  film  to  be  transmitted  through  air  waves,  cable,  or  any 
other  manner  or  means  to  television  sets  in  the  Broadcast  Area  or  Windsor, 
Ontario  (other  than  pursuant  to  the  rights  granted  to  ABC  hereunder),  except: 
(1)  sale  or  rental  of  video  cassettes,  cartridges,  or  similar  devices  for  non- 
broadcast  uses ;  (2)  pay  television  in  non-residential  hotels,  motels,  hospitals, 
bars,  restaurants,  and  other  non-residential  institutions;  and  (3)  passenger- 
carrier  exhibition. 

(b)  In  addition  to  the  rights  reserved  to  Licensor  to  exhibit  and  exploit 
the  films  pursuant  to  subdivisions  3(a)(1),  (2),  and  (3)  above,  Licensor  shall 
have  the  right  to  exhibit  and  exploit  the  films  through  toll,  pay,  and  subscrip- 
tion television  via  cable  until  (6)  months  prior  to  the  specified  Broadcast 
Periods.  ABC  acknowledges  its  exclusivity  for  the  film  entitled  THE  COW- 
BOYS on  toll,  pay  and  subscription  television  via  cable  does  not  commence  until 
October  15, 1973. 

Appendix  J 

Exclusivity — Licensor  shall  have  the  right  to  exhibit  and  exploit  the  film 
during  the  period  beginning  on  July  10,  1973  and  continuing  through  the  end 
of  the  Broadcast  Period ;  provided,  however,  that  Licensor  will  not  authorize 
the  broadcast  or  transmission  of  all  or  any  portion  of  the  film  (or  of  any  re- 
make of  or  sequel  to  the  film  or  of  any  television  pilot,  television  program, 
or  television  program  series  based  on  the  film  or  based  on  any  of  the  human 
or  nonhuman  characters  in  the  film  or  on  the  literary  property  underlying  the 
film)  through  air  waves,  cable,  or  any  other  manner  or  means  to  television 
receivers,  monitors,  or  screens  in  the  Broadcast  Area  or  in  Windsor.  Ontario, 
Canada  (other  than  pursuant  to  the  rights  granted  to  ABC  hereunder)  during 
the  period  begin  winy  on  July  10,  1973  and  ending  upon  the  expiration  of  the 
Broadcast  Period    (or  ending  as  many  as  sixty    (60)    days  after  such  expira- 
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tion,  if  after  such  expiration  any  delayed  broadcast  or  delayed  broadcasts 
shall  be  made  as  part  of  any  Network  Broadcast  hereunder  of  tbe  film),  except : 
(1)  pay  television  in  non-residential  hotels,  motels,  hospitals,  bars,  restau- 
rants, and  other  non-residential  institutions;  and  (2)  exhibition  in  passenger- 
carrying  vehicles. 

Remarks  by  Everett  H.  Erlick,  Senior  Vice  President  and  General  Counsel, 
American  Broadcasting  Companies,  Inc.,  Before  the  ABC  Television  Net- 
work Affiliates  at  the  Annual  Meeting  Held  in  Los  Angeles,  Century 
Plaza  Hotel,  Friday,  May  10,  1974 

During  a  visit  to  California  a  recent  Governor  of  the  state  of  Florida  observed 
that  it  was  always  a  pleasure  for  him  to  visit  here  because  he  enjoyed  waking  up 
in  the  morning  and  peering  through  the  smog  at  the  dim  outlines  of  the  birds  in 
the  trees  and  listening  to  them  coughing.  To  which  the  Governor  of  California 
responded,  "but  it  beats  hurricanes."  This  exchange  is  a  bit  like  the  current  dia- 
logue which  promises  to  go  on  for  sometime  to  come  between  broadcasters  and 
the  pay  cable  industry. 

Not  all  the  signs  are  bad.  As  most  of  you  know,  the  FCC  just  prior  to  Chair- 
man Burch's  sudden  departure  was  on  the  verge  of  modifying  Pay-TV  rules 
applicable  to  movies  by  loosening  the  2  and  10-year  limitations.  They  were  also 
considering  adopting  a  so-called  "wild  card''  exception  for  12  to  18  pictures  a 
year  which  would  have  exempted  entirely  the  most  popular  features  from  the 
application  of  any  rule.  We  took  the  leadership  in  opposing  these  proposals  with 
the  result  that  key  members  of  Congress  made  it  known  in  no  uncertain  terms 
that  they  did  not  expect  the  Commission  to  act  on  such  a  far-reaching  policy 
matter  without  a  full  complement  and  without  first  getting  congressional  guid- 
ance. The  Commission  got  the  message  and  has  postponed  for  several  months 
reconsideration  of  this  particular  issue.  However,  the  Commission  has  announced 
five  separate  rule-making  proceedings  affecting  CATV  which  taken  together 
suggest  a  very  extensive  reconsideration  of  the  entire  program  of  cable  regula- 
tion adopted  by  the  Commission  a  little  more  than  two  years  ago.  These  proceed- 
ings cover  newspaper  ownership  of  cable  systems:  origination  of  programming; 
modification  of  network  program  exclusivity  rules ;  signal  carriage  and  access ; 
and  carriage  of  late  night  programming. 

Boston,  Cleveland  and  other  municipalities  have  decided  at  the  moment  there 
is  no  crying  public  need  for  cable  systems.  Operating  results  of  the  teleprompter 
systems  in  New  York  and  Los  Angeles,  in  particular,  continue  with  substantial 
losses.  Time,  Inc.  reported  continued  substantial  losses  in  its  cable  and  pay-TV 
operations.  Storer's  pay-TV  experiment  in  Sarasota  has  ended  in  failure  with 
equipment  problems  and  signal  thievery  said  to  be  the  chief  reasons.  And  there 
are  still  only  approximately  60  thousand  homes  wired  for  pay  cable  in  the 
country. 

One  might  assume  from  this  current  summary  that  the  threat  has  ended. 
The  message  I  want  to  leave  with  you  today  is  that  we  are  in  a  9  inning  game. 
We  are  ahead  now — but  it's  only  the  3rd  inning.  We  look  for  5  or  6  more  years  of 
controversy  before  this  ballgame  is  over  and,  as  I  have  said  to  you  many  times 
before,  this  game  is  for  table  stakes  which  could  drastically  change  this  business 
as  we  know  it  today. 

The  pay-TV  industry  met  in  Chicago  last  month.  While  there  was  nothing 
startling  in  the  way  of  pay-TV  success  stories,  there  was  unanimity  in  the  belief 
that  pay-TV  is  essential  to  a  rosy  future  for  the  cable  industry.  Let  me  give  you 
a  few  examples.  < 

"We're  the  good  guys  wearing  the  white  hats,"  Jeff  Nathanson  of  Optical 
Systems  told  the  convention's  first-day  audience  on  Sunday.  We  are  not  stealing 
anything  from  anybody. 

"A  tremendous  education  through  the  National  Cable  Television  Association 
must  begin  immediately  to  counter  the  baloney  of  the  broadcasters. 

"Distant  signal  compromise  was  shoved  down  your  throats.  Don't  let  them 
shove  pay  cable  restrictions  down  your  throats." 

Viacom's  Ralph  Baruch  called  the  FCC's  pay-TV  rules  "unreasonably  unjusti- 
fied and  not  in  the  public  interest.  They  should  be  abolished." 

MPAA  President  Jack  Valenti  has  euphemistically  titled  pay-TV  as  "Family 
Choice  Cable."  To  Valenti,  the  right  decision  is  to  leave  motion  picture  dis- 
tributors free  to  exhibit  their  films  where  they  choose.  "First  in  theatres,"  he 
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•said,  "then  on  Family  Choice  Cable,  then  on  network  TV  and  then  syndicated 
to  independent  stations.  That's  logical."  Valenti  added  that  "there's  no  such 
thing  as  siphoning — only  a  logical  sequence  of  film  marketing  that  must  include 
other  possible  exhibition  media  if  the  film  industry  is  to  survive." 

About  the  same  time  Stanford  Research  Institute  published  its  "Outlook  for 
Pay-TV."  I  quote  from  their  recent  news  release  : 

"Pay  Television  is  likely  to  develop  into  a  multi-billion  dollar  industry  by 
1985,  when  30  percent  of  all  TV  households  will  be  pay  subscribers. 

"The  report  projects  1.5  million  pay-TV  households  by  1976  and  millions  more 
in  each  succeeding  year,  surpassing  25  million  in  1985.  Revenues  that  year  will 
approach  $4  billion  annually,  up  from  $200  million  in  1976. 

"According  to  the  report,  this  large  projected  growth  does  not  imply  a  serious 
impact  on  the  commercial  TV  market  because  the  FCC  limits  the  use  of  mass 
appeal  programs  on  pay  TV.  Much  pay  programming  will  have  to  appeal  to 
small  audiences  and  the  prices  will  limit  the  amount  of  time  consumers  can  spend 
away  from  'free'  TV. 

"The  report  concludes  that  pay  television  should  develop  into  a  medium  for 
increased  program  diversity,  making  limited  interest  programs  available  to 
those  who  are  willing  to  pay  but  not  denying  others  the  benefits  of  'free'  TV." 

Two  things  are  pretty  clear  from  this  study  :  (1)  A  $1  billion  revenue  estimate 
by  1985  with  30%  of  all  TV  homes  subscribing  is  undoubtedly  a  far  out  estimate. 
Even  if  it  were  overstated  by  half,  the  figure  would  still  amount  to  50%  of  the 
total  present  commercial  television  market  both  network  and  local.  And  whether 
you  accept  $2  billion  or  $4  billion  annually  as  a  potential  revenue  figure,  that  kind 
of  money  cannot  be  generated  from  ballet,  symphony,  Shakespeare  and  Shaw. 
It  has  to  come  in  large  part  from  motion  pictures  and  sports,  the  only  two  at- 
tractions pay  TV  has  offered  to  date  for  which  the  public  has  been  willing  to 
pay  in  substantial  amounts.  This  was  true  in  Chicago,  Bartlesville,  Palm  Springs, 
Etobiko,  Hartford  and  Sarasota. 

In  this  connection,  I  said  to  you  last  year  movies  and  sports  are  bread  and 
meat  in  our  business.  Despite  all  the  promises  of  diversity  and  innovative  orig- 
inal programming,  to  date  the  cable  industry  has  contributed  nothing  of  any 
significance.  If  it  wishes  to  compete  for  our  audience,  let  it  create  its  own  pro- 
gramming and  offer  it  for  sale.  And  when  they  use  broadcast  signals  as  the 
principal  basis  for  their  business,  they  should  pay  for  them  as  we  do.  Which 
brings  me  to  the  important  question  of  copyright. 

The  second  Teleprompter  case  having  been  lost,  the  Supreme  Court  has  made 
it  clear  it  would  not  impose  copyright  liability  for  either  off-the-air  signals  or 
for  distant  signals  even  though  retransmitted.  Perhaps,  the  most  important 
aspect  of  the  Court's  decision  was  a  firm  indication  that  the  resolution  of  this 
problem  lies  with  the  Congress  and  not  with  the  courts. 

As  you  know,  there's  a  proposed  copyright  bill  pending  before  the  McClellan 
Committee.  Among  other  things  that  bill  would  impose  a  compulsory  license  fee 
for  the  playing  of  records  by  radio  and  television  stations.  As  far  as  cable  is 
concerned  it  would  provide  a  compulsory  license  for  all  signals,  local  and  distant, 
authorized  under  FCC  rules  and  establish  a  royalty  fee  based  on  subscriber 
revenue  from  1%  of  gross  for  a  very  small  system  to  5%  of  gross  for  larger 
systems.  The  most  controversial  issue  in  the  bill  is  the  sports  provision  which 
in  effect  gives  the  franchise  owners  total  control  over  the  distribution  of  profes- 
sional sports  broadcast  signal  usage. 

You  will  also  recall  that  when  cable  asked  the  FCC  for  distant  signals  to  help 
them  get  started,  a  very  important  part  of  the  compromise  was  a  gentlemen's 
agreement  under  which  cable  would  negotiate  reasonable  copyright  fees.  Hav- 
ing gotten  the  benefit  of  the  distant  signals,  the  cable  industry  elected  to  ignore 
the  other  part  of  its  bargain  dealing  with  copyright. 

Following  the  Teleprompter  case,  NCTA  now  says.  "The  day  of  compromise 
is  over,"  and  in  a  recent  association  meeting  made  it  clear  that  in  return  for 
accepting  tbe  kind  of  copyright  legislation  NCTA  has  in  mind,  it  expects  to  get 
from  the  FCC  :  (1)  The  elimination  of  all  network  nonduplication  and  syndicated 
program  exclusivity  requirements;  and  (2)  at  least  two  additional  distant 
signals  over  and  above  those  permitted  under  the  1972  rules. 

To  all  broadcasters  and  program  producers  they  are  saying,  in  essence,  "What's 
mine  is  mine,  and  what's  yours  is  mine."  Chairman  Wiley  addressed  himself  to 
this  issue  recently  as  follows :  "Nothing  could  be  more  in  your  interest  (meaning 
cable)  as  I  see  it,  than  to  lay  to  rest,  once  and  for  all,  in  a  fair  and  even-handed 
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manner,  the  nagging  issue  of  copyright."  He  said  also  that  despite  the  current 
problems,  he  thought  the  time  has  come  for  this  industry  to  grow  up  and  to  really 
become  a  quality  medium ;  that  it  was  time  cable  stopped  looking  for  advocates 
within  the  Commission  or  to  put  it  more  directly  regulatory  security  blankets; 
and  the  cable  industry  should  adopt  a  new  ethic  which  recognizes  that  "your 
word  is  your  bond."  To  these  observations,  we  say,  "AMEN." 

It  is  doubtful  in  my  judgment  that  any  copyright  legislation  will  be  enacted 
this  year.  So  we  are  still  confronted  with  the  same  basic  issues  we  faced  a  year 
ago  with  respect  to  pay  cable  rules  and  copyright.  We  cannot  and  do  not  expect 
to  carry  the  entire  burden.  This  is  your  business  as  well  as  ours. 

Your  audience  fragmentation  is  at  stake,  as  well  as  ours.  Your  programs  may 
be  siphoned,  as  well  as  ours. 

Your  signals  are  being  used  free  of  charge,  as  well  as  ours.  While  we  are  de- 
lighted with  the  fact  that  the  affiliates  engaged  counsel  and  participated  in  the 
FCC  proceeding,  it  is  very  clear  to  me  that  the  9th  inning  of  this  game  is  going 
to  be  played  in  the  Congress  and  before  the  public.  If  you  are  not  in  the  game 
yet.  you  ought  to  join  the  team  now. 


Memorandum 

The  Senate  Antitrust  and  Monopoly  Subcommitlee  has  scheduled  hearings  on 
May  21-2  and  June  24-5.  These  will  consider  allegations  that  television  net- 
Avorks  and  stations  have  engaged  in  certain  anti-competitive  practices  which 
deny  the  use  of  theatrical  motion  pictures  to  pay  cable  television. 

BACKGROUND  AND  DEFINITIONS 

Nearly  TO  million  homes  in  America  have  television  sets.  That  means  that  97 
percent  of  the  Nation  can  receive  free  over-the-air  TV  programs.  Of  these  homes. 
about  10  million  can  also  receive  cable  television.  Cable  provides  a  wired  con- 
nection, principally  to  homes  in  mountainous  areas  or  other  places  where  there  is 
interference  with  the  other-the-air  signal.  For  this  service,  the  subscribers  to 
cable  pay  a  one-time  connection  fee  of  about  $10  to  $15  and  then  pay  a  regular 
monthly  charge  that  ranges  from  $5  to  $9  each  month.  For  these  payments  they 
receive  an  improved  over-the-air  signal  from  nearby  stations  and  from  some  out- 
of-town  stations. 

Of  those  whose  homes  have  cable  connections,  174,000  subscribe  to  pay  cable 
This  is  a  form  of  pay  television  where  the  subscriber  pays  a  fee  in  addition  to 
the  monthly  charge  for  regular  cable  service  to  get  motion  pictures  and  sports 
programs  that  are  not  made  available  to  others.  This  extra  pay  cable  charge  is 
about  $5  to  .$9  per  month. 

The  Federal  Communications  Commission  has  for  many  years  had  rules  that 
restrict  the  kinds  of  programs  that  pay  cable  could  use  on  the  grounds  that  the 
additional  charges  made  for  these  sports  and  movies  would  tend  to  siphon  them 
away  from  the  free  over-the-air  system. 

There  have  been  nearly  three  years  of  proceedings  before  the  FCC  to  examine 
those  anti-siphoning  rules.  Those  opposed  to  the  rules — chiefly  cable  oi>erators 
and  Hollywood  motion  picture  companies — have  argued  that  the  public  has  a 
right  to  pay  for  certain  programs  so  that  they  would  not  be  interrupted  by 
commercials.  They  said  that  the  profits  made  by  these  charges  would  help  Holly- 
wood encourage  more  diverse  programs  and  would  help  cable  companies  to  pro- 
vide programs  like  ballet,  Shakespearean  plays  and  operas  which  are  not  readily 
available  on  television. 

Those  in  favor  of  the  antisiphoning  rules  have  argued  that  97  percent  of 
Americans  should  not  have  to  pay  for  what  they  are  now  getting  free.  They  point 
out  that  some  people  cannot  afford  to  pay  for  these  programs.  Moreover,  some 
people — particularly  in  rural  areas — may  never  get  cable  service  because  it  is 
too  expensive  to  wire  those  less-populated  areas.  At  least  half  the  country  would 
forever  be  denied  the  programs  which  are  siphoned  by  pay  cable,  according  to 
those  who  argue  in  support  of  restrictions. 

During  the  FCC  proceedings  a  number  of  Members  of  Congress  expressed  them- 
selves about  the  antisiphoning  rules.  Attached  is  a  letter  from  the  Chairman  of 
the  Senate  Antitrust  and  Monopoly  Subcommittee  and  a  speech  made  by  a  mem- 
ber of  the  Subcommittee  staff. 
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NEW  FCC  ANTISIPHONING  BULES 

The  FCC  on  March  20,  1975  substantially  changed  the  antisiphoning  rules  and 
made  them  very  much  less  restrictive  to  pay  cable. 

The  previous  rules  provided  that  a  motion  picture  film  could  appear  on  cable 
only  during  the  first  two  years  after  the  film  had  been  released  to  theaters.  For 
eight  years  thereafter,  the  film  could  not  appear  on  cable.  Then  it  could  appear 
on  a  very  restricted  basis. 

The  new  rules  permit  a  film  to  appear  on  cable  for  the  first  three  years.  There- 
after, if  at  any  time  a  television  station  or  network  has  a  contract  to  show  the 
film,  it  can  appear  on  cable  in  that  market  area.  Films  more  than  10  years  old 
may  be  exhibited  on  cable  if  they  have  not  been  shown  on  television  in  that 
market  area  during  the  previous  three  years. 

EXCLUSIVITY 

Also  as  a  concurrent  action,  the  FCC  issued  a  Notice  of  Inquiry  to  study  allega- 
tions of  warehousing  and  the  general  question  of  contract  exclusivity.  It  will 
consider  whether  to  limit  or  even  prohibit  exclusivity  for  conventional  and  pay 
cable  television.  If  exclusivity  is  prohibited,  the  station  or  network  contract 
provision  noted  above  would  open  up  virtually  all  films  to  pay  cable.  Comments 
on  this  Inquiry  are  due  September  26,  1975. 

Contractural  exclusivity  has  been  a  commonplace  practice  in  the  radio,  televi- 
sion, newspaper,  book  publishing  and  motion  picture  industries  for  a  number 
of  years.  Under  the  practice,  one  medium,  willing  to  pay  more  money  to  the 
producer  or  author,  acquires  an  exclusive  distribution  right  as  against  other 
competing  media.  Such  contract  exclusivity  has  been  approved  by  the  Courts,  if 
reasonable  in  terms  of  time  and  territory,  basically  on  the  grounds  that  it  per- 
mits the  producer  of  a  work  to  obtain  greater  reward  for  his  efforts.  It  also  per- 
mits the  distributing  media  to  plan,  more  efficiently,  their  business  operations. 

Prior  to  the  Commission's  March  20,  1975  revision  of  the  anti-siphoning  rules, 
the  question  of  television  exclusively  against  pay  cable  distribution  of  feature 
films  was  largely  academic  because  : 

(1)  Under  the  old  rules,  pay  cable  was  precluded  from  showing  any  feature 
film,  in  the  period  two  to  ten  years  following  first  theatrical  exhibition.  Thus, 
regulations  prevented  pay  cable's  showing  most  films  regardless  of  contract 
provisions. 

(2)  Also,  under  the  old  rules,  even  after  a  film  reached  an  age  of  10  years 
after  first  theatrical  exhibition,  pay  cable  was  limited  to  showing  only  12  such 
films  per  year  and  therefore  had  virtually  no  interest  in  distributing  a  product 
so  grossly  limited  by  regulation. 

(3)  In  addition,  there  were  then  such  a  small  number  of  pay  cable  homes  that 
the  producers  had  little  economic  incentive  for  the  sale  of  product. 

The  single  issue  arising  from  television  contracts  in  this  context  pertained 
only  to  the  availability  of  feature  films  to  pay  cable  during  the  first  two  years 
following  first  theatrical  exhibition.  Under  the  old  rules,  these  films  were  per- 
mitted to  be  shown  on  pay  cable  (although  there  was  no  requirement  that  they 
be  made  available).  As  the  recent  hearings  before  the  FCC  progressed,  charges 
were  made  by  pay  cable  operators  that  network  contracts  contained  exclusivity 
provisions  which  prevented  pay  cable  from  showing  feature  films  even  during 
the  first  two  years. 

To  some  extent,  this  was  true  since  standard  exclusivity  clauses  were  typcially 
used  on  the  sale  of  feature  film  contracts  that  were  broad  enough  to  preclude 
pay  cable  exhibition.  During  the  hearings  before  the  FCC,  all  three  networks, 
Tcsnonding  to  these  allegations  advised  the  Commission  that  they  would  no  longer 
seek  exclusivity  against  pay  cable  exhibition  during  the  first  two  years,  with 
one  exception.  If  they  had  the  right  to  telecast  the  film  during  that  period,  they 
would  seek  a  reasonable  resting  period  for  the  film,  through  contractual  exclu- 
sivity, immediately  prior  to  telecast.  This  resting  period  was  typically  six  months. 

While  contracts  entered  into  prior  to  these  1973  or  1974  commitments  did  in 
some  instances  preclude  pay  cable  exhibition  during  the  first  two  years,  it  is 
not  believed  that  the  more  recent  ones  did  except  for  the  resting  period  noted 
above. 
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However,  when  the  FCC  revised  its  anti-siphoning  rules  on  March  20,  1975,  the 
issue  of  exclusivity  became  very  important  for  all  future  contracts.  It  is  impor- 
tant because,  under  the  new  rules  : 

(1)  Pay  cable  is  permitted  to  show  a  feature  film  for  three  years  rather  than 
two  years  after  first  theatrical  exhibition  and 

(2)  Even  after  three  years,  pay  cable  may  show  a  feature  film  if  it  is  under 
contract  either  to  a  network  or  to  a  local  station  in  its  market. 

This  last  new  provision  renders  the  question  of  television  exclusivity,  for  the 
first  time,  of  more  widespread  significance.  Recognizing  that  fact,  the  FCC,  as 
noted  above,  instituted  a  Notice  of  Inquiry.  It  was  started  specifically  to  deter- 
mine what,  if  any,  limitations  should  be  imposed  upon  television's  right  to 
acquire  exclusivity  against  pay  cable  operations  either  during  the  first  three 
years  of  the  film's  life  or  thereafter  when  under  contract  for  television  exhibi- 
tion. Conversely,  the  inquiry  will  consider  whether  pay  cable  should  be  permitted 
to  obtain  exclusivity  against  over-the-air  television  in  a  fashion  which  would 
unreasonably  inihibt  public  access  to  film  product  through  that  medium. 

CONCLUDING     OBSERVATIONS 

It  is  difficult  to  understand  what  the  Subcommittee  hopes  to  find  in  its  hearings. 

First,  television  exclusivity  prior  to  March  1975  was  largely  academic,  since 
FCC  regulations  virtually  precluded  pay  cable  exhibition  of  feature  films  after 
the  first  two  years. 

Secondly,  when  the  FCC  made  major  revisions  in  the  anti-siphoning  rules 
last  March,  it  simultaneously  began  an  inquiry  into  permissible  exclusivity  under 
its  new  rules.  Any  Subcommittee  examination  at  this  point  would  seem  to  be 
directly  parallel  and  redundant  to  the  FCC  inquiry  into  the  same  area. 

Finally,  the  Subcommittee  is  looking  at  only  a  narrow  portion  of  a  very  com- 
plex subject.  It  is  concerning  itself  with  exclusivity  against  pay  cable,  with  no 
jurisdiction  and  no  competence  in  the  broader  area  of  national  communications — 
broadcasting  that  affects  the  lines  of  97  percent  of  the  people  of  the  United  States. 

[Mailgram] 

Cinemerica.   Inc., 
Beverly  Hills,  Calif.,  May  16, 1975. 
Gerald  Hellerman, 

Antitrust  and  Monopoly  Subcommittee,  U.S.  Senate, 
Washington,  B.C. 

Dear  Jerry,  pursuant  to  our  conversation,  listed  below  are  titles  of  most  of 
those  current  motion  pictures  which  have  been  prematurely  withdrawn  from  pay 
cable  availability  due  to  film  company  sales  to  network  television. 


Title 


Theatrical  release  date       Pay  cable  expiration 


From  Columbia  Pictures: 

The  Last  Detail 

Crazy  Joe 

Loving  Molly 

The  Take 

Lords  of  Flatbush 

For  Pete's  Sake 

Buster  and  5 jl lie 

•  California  Split 

From  MGM: 

Deaf  Smith  and  Johnny  Ears. 
Man  Who  Loved  Cat  Dancing. 

Westworld 

The  Outfit 

From  20th  Century  Fox: 

Emperor  of  the  North 

Legend  of  Hell  House 

Gordon's  War 

Last  American  Hero 

Paper  Chase 

Policeman 

The7-Ups 

Conrack 


January  1974 July  31,  1975. 

February  1974 February  1975. 

Adm!  1974 July  31,  1975. 

May  1974 Do. 

do Do. 

June  1974 Do. 

do Do. 

August  1974 Do. 

June  1973.' June  6,  1975. 

July  1973 June  27,  1975. 

do ____  Aug.  15,  1975. 

June  1974 June  30, 1975. 

July  1973 Mar.  1,  1975. 

August  1973 Feb.  28,  1975. 

do Do. 

September  1973 Do. 

October  1973 Do. 

December  1973 Do. 

do June  30,  1975. 

March  1974 May  30,  1975. 


53-905—75- 


-26 
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As  you  are  probably  aware,  Cinemerica  is  an  independent  pay-TV  programing 
and  marketing  supplier  serving  the  cable,  MDS  and  multiple-dwelling  markets. 
Through  this  affiliation  as  well  as  my  previous  one  with  Warner  cable,  I  have 
personally  bought  pictures  for  pay  cable  exhibition  in  Huntington,  N.Y.,  Walnut 
Creek,  Calif,,  Long  Beach,  Calif.,  Escondido,  Calif.,  Hilo,  Hawaii,  Reston,  Va., 
Fayetteville,  Ark.,  Pittsfield,  Mass.,  Winter  Haven,  Fla.,  Olean,  N.Y.,  Bradford, 
Pa.,  Warren,  Pa.,  Clearfield,  Pa.,  Pottsville,  Pa.,  and  Coos  Bay,  Oreg. 

I  am  most  anxious  to  add  my  voice  to  those  others  now  decrying  the  crippling 
practice  of  network  "warehousing"  of  motion  pictures.  For  this  industry  to  ever 
reach  it's  full  potential,  it  must  be  allowed  to  compete  in  a  marketplace  free 
from  unjust  restrictions  and  monopolistic  squeezes. 

You  have  my  full  support  in  your  efforts  to  resolve  this  situation. 
Sincerely, 

Kenneth  P.  Silverman,  President. 

Office  of  Telecommunications  Policy, 

Executive  Office  of  the  President, 

Washington,  B.C.,  July  11,  1975. 
Hon.  Philip  A.  Hart, 

Chairman,  Subcommittee  on  Antitrust  and  Monopoly,  Committee  on  the  Judiciary, 
United  States  Senate,  Washington,  B.C. 

Dear  Senator  Hart  :  Thank  you  for  the  invitation  to  appear  at  the  hearings 
on  cable  television  held  by  your  Subcommittee  on  Antitrust  and  Monopoly.  I 
sincerely  applaud  your  efforts  and  those  of  the  Subcommittee  to  explore  the  need 
for  increasing  competition  in  the  cable  and  broadcast  television  industries  and 
am  sorry  that  conflicting  commitments  prevented  my  participation  in  those 
hearings. 

As  you  know,  the  question  of  the  proper  relationship  of  government  to  the 
cable  medium  was  the  fundamental  concern  of  the  President's  Cabinet  Com- 
mittee on  Cable  Communications,  chaired  by  the  Director  of  OTP.  It  was  the 
Committee's  view  that  the  cable  industry  ultimately  should  be  structured  so 
that  competitive  forces  of  the  marketplace  would  minimize  the  need  for  con- 
tinued governmental  oversight  of  cable  operations  and  interference  with  program 
content.  But  perhaps  an  equally  significant  observation  of  the  Committee  was 
that  if  the  full  benefits  of  cable  technology  with  its  abundant  channel  capacity 
are  to  be  realized  by  the  public  in  the  form  of  increased  and  diversified  informa- 
tional, entertainment,  and  communications  services,  then  unnecessarily  restrictive 
governmental  impediments  to  competition  must  be  identified  and  removed. 

Thus  with  respect  to  the  "pay  cable"  issue,  for  example,  the  Committee  saw 
no  need  in  the  long  run,  with  the  exception  of  sports  programming,  to  restrict 
the  public's  right  to  purchase  entertainment  programming.  The  likelihood  that 
advertiser  supported,  mass  appeal  programming  could  ever  be  withdrawn  from 
broadcast  television  was  also  discounted. 

The  Committee's  primary  concern  with  anti-siphoning  rules  was  the  perversion 
of  traditional  First  Amendment  principles.  As  a  prior  restraint  on  the  purchase 
and  sale  of  programming,  they  restrict  the  free  flow  of  information  to  the  public 
and  risk  placing  the  government  in  the  inappropriate  role  of  censor. 

It  is  clear  to  us,  as  a  matter  of  overall  communications  policy,  that  there  is  a 
need  to  reestablish  our  Nation's  regulatory  priorities  and  restore  faith  in  our 
system  of  free  enterprise  premised  on  individual  initiative  and  open  competition. 
The  imposition  of  regulatory  restrictions  on  the  delivery  of  telecommunications 
services  by  any  medium  can  only  distort  the  operation  of  this  market  and  result 
in  higher  costs  for  fewer  services. 

It  is  therefore  particularly  appropriate  that  your  Subcommittee  has  under- 
taken an  investigation  of  cable's  development  and  an  evaluation  of  the  effects  of 
regulation  of  this  emerging  medium. 

If  we  may  be  of  further  assistance  in  your  endeavors,  please  feel  free  to  call 
on  us. 

Sincerely, 

John  Eger, 
Acting  Director. 
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EXCLUSIVITY   PROVISIONS   OF   1974   THEATRICAL   FILM    CONTRACTS 

FOR  ABC 

January  14,  1974 — American  International  Television,  Inc. 

3.  Exclusivity. — Licensor  shall  have  the  right  to  exhibit  and  exploit  the  Film 
during  the  period  beginning  on  January  14,  1974  and  continuing  through  the  end 
of  the  Broadcast  Period ;  provided,  however,  that  Licenser  will  not  authorize 
the  broadcast  or  transmission  of  all  or  any  portion  of  the  Film  (or  of  any 
remake  of  or  sequel  to  the  Film  or  of  any  television  pilot,  television  program,  or 
television  program  series  based  on  the  Film  or  based  on  any  of  the  human  or 
nonhuman  characters  in  the  Film  or  on  the  literary  property  underlying  the 
Film)  through  air  waves,  cable,  or  any  other  manner  or  means  to  television 
receivers,  monitors,  or  screens  in  the  Broadcast  Area  or  in  Windsor,  Ontario, 
Canada  or  Tijuana.  Mexico  (other  than  pursuant  to  the  rights  granted  to  ABC 
hereunder)  during  the  period  beginning  on  January  14,  1974  and  ending  upon  the 
expiration  of  the  Broadcast  Period  (or  ending  as  many  as  sixty  (60)  days  after 
such  expiration,  if  after  such  expiration  any  delayed  broadcast  or  delayed  broad- 
casts shall  be  made  as  part  of  any  Network  Broadcast  hereunder  of  the  Film), 
except:  (i)  pay  television  in  nonresidential  hotels,  motels,  hospitals,  bars, 
restaurants,  and  other  nonresidential  institutions;  and  (ii)  exhibition  in 
passenger-carrying  vehicles. 

March  8,  1974 — Columbia  Pictures  Industries 

(c)  Exclusivity. — Licensor  warrants  that  during  the  period  beginning  March  8, 
1974  and  continuing  through  the  end  of  the  Authorized  Broadcast  Period,  the 
Film  will  not  be  exhibited  by  Licensor,  or  pursuant  to  Licensor's  authorization,  in 
any  medium  in  the  Broadcast  Area  or  Windsor,  Ontario,  except  by  ABC  pursuant 
to  this  Agreement,  other  than  in  the  following  media  ("Licensor's  Permissible 
Media")  :  (i)  theatrical  and  non-theatrical  direct  projection;  (ii)  sale,  lease,  or 
other  physical  distribution  of  video  cassets;  (iii)  closed  circuit  television  in 
hotels,  motels,  and  similar  institutions,  and  hospitals,  so  long  as  none  of  the 
foregoing  are  primarily  reasonably  permanent  residences  (except  as  permitted 
under  subparagraph  (vi)  below)  ;  (iv)  exhibition  on  passenger-carrying  vehicles  ; 
(v).in  the  Spanish  language  (in  addition  to  the  media  specified  in  subdivisions 
(i)  through  (iv),  as  to  which  there  is  no  restriction)  all  other  media,  to  com- 
mence after  the  completion  of  the  first  Network  Broadcast  of  the  Film ;  and 
(vi)  toll,  pay  and  subscription  television  via  cable  or  any  other  means,  where  a 
"per  program"  or  "per  channel''  charge  is  made  for  viewing  until  one  month 
prior  to  the  Authorized  Broadcast  Period. 

April  5,  1974 — United  Artists  Corp. 

3.  Exclusivity — (a)  Licensor  shall  have  the  right  to  exhibit  and  exploit  the 
Film  without  limitation  during  the  period  begining  April  5,  1974  and  continuing 
through  the  end  of  the  Broadcast  Period,  provided  that  licensor  will  not  author- 
ize the  Film  to  be  transmitted  through  air  waves,  cable,  or  any  other  manner 
or  means  to  television  sets  in  the  Broadcast  Area  or  Windsor,  Ontario  (other 
than  pursuant  to  the  rights  granted  to  ABC  hereunder),  except :  (i)  sale  or  rental 
of  video  cassets,  cartridges  or  similar  devices;  (ii)  cable  or  pay  television  in 
non-residential  hotels,  motels,  hospitals,  bars,  restaurants,  and  other  non-resi- 
dential institutions  ;  and  (iii)  passenger-carrier  exhibition. 

(b)  In  addition  to  the  rights  granted  to  Licensoi*  to  exhibit  and  exploit  the 
Film  pursuant  to  subdivisions  3(a)  (i),  (ii),  and  (iii)  hereof,  Licensor  shall  have 
the  right  to  exhibit  and  exploit  the  Film  through  CATV  by  any  manner  or  means, 
and  toll,  pay  and  subscription  television  until  June  30,  1975.  Licensor  warrants 
that  thereafter,  except  for  the  uses  permitted  in  subdivisions  3(a)  (i),  (ii),  and 
(iii)  hereof,  Licensor  shall  not  authorize  any  such  exhibition  or  exploitation  of 
the  Film  through  CATV  by  any  manner  or  means,  or  toll,  pay  or  subscription 
television  until  after  the  end  of  the  Broadcast  Period. 
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(c)  To  the  extent  that  Licensor  controls  remake  rights  in  the  Film,  Licensor 
agrees  that  it  will  not  authorize  the  broadcast  of  such  remake  in  the  Broadcast 
Area  during  the  Broadcast  Period. 

(d)  If  Licensor  notifies  ABC  in  advance  of  any  re-release  of  the  Film  for 
theatrical  direct  projection  during  the  Broadcast  Period  in  the  Broadcast  Areas, 
then  ABC  will  consult  and  cooperate  with  Licensor  by  considering  any  request 
by  Licensor  that  ABC  refrain  from  making  any  Network  Broadcast  of  the  Film 
during  such  re-release  period,  but  in  case  of  disagreement  ABC's  determination 
shall  prevail. 

May  3,  1974 — Independent  Television  Corp. 

3.  Exclusivity. — Licensor  shall  have  the  right  to  exhibit  and  exploit  the  Film 
during  the  period  beginning  on  May  3,  1974  and  continuing  through  the  end  of 
the  Broadcast  Period ;  provided,  however,  that  Licensor  will  not  authorize  the 
broadcast  or  transmission  of  all  or  any  portion  of  the  Film  (or  any  remake  of 
or  sequel  to  the  Film)  through  air  waves,  cable,  or  any  other  manner  or  means 
to  television  receivers,  monitors,  or  screens  in  the  Broadcast  Area  or  in  Windsor, 
Ontario,  Canada  or  Tijuana,  Mexico  (English  language  only)  (other  than  pursu- 
ant to  the  rights  granted  to  ABC  hereunder)  during  the  period  beginning  on 
May  3,  1974  and  ending  upon  the  expiration  of  the  Broadcast  Period. 

May  6,  1974 — Bing  Crosby  Productions,  Inc. 

3.  Exclusivity :  First  negotiation/ first  refusal. —  (a)  Licensor  shall  have  the 
right  to  continue  to  exhibit  and  exploit  the  Film  during  the  period  beginning 
on  May  6, 1974  and  continuing  through  the  end  of  the  Broadcast  Period  ;  provided, 
however,  that  Licensor  will  not  authorize  the  broadcast  or  transmission  of  all  or 
any  portion  of  the  Film  (or  of  any  remake  of  or  sequel  to  the  Film  or  of  any 
television  pilot,  television  program,  or  television  program  series  based  on  the 
Film  or  based  on  any  of  the  principal  human  characters  in  the  Film  or  on  the 
literary  property  underlying  the  Film  or  on  the  life  of  Buford  Pusser)  through 
air  waves,  cable,  or  any  other  manner  or  means  to  television  receivers,  monitors, 
or  screens  in  the  Broadcast  Area  or  in  Windsor,  Ontario,  Canada  (other  than 
pursuant  to  the  rights  granted  to  ABC  hereunder)  during  the  period  beginning  on 
May  6,  1974  and  ending  on  and  including  (A)  with  respect  to  each  such  tele- 
vision pilot,  television  program,  and  television  series  and  each  portion  thereof, 
the  date  which  is  two  (2)  years  after  the  beginning  of  the  Broadcast  Period 
or  the  date  of  completion  of  second  network  broadcast  hereunder  of  the  Film 
(including,  without  limitation,  the  completion  of  any  and  all  delayed  broadcasts 
made  as  part  of  said  second  network  broadcast),  whichever  date  occurs  earlier 
(such  date  being  called  in  subparagraph  3(b)  hereof  the  "End  Date")  and  (B) 
with  respect  to  the  Film  and  each  portion  thereof  and  each  such  remake  and 
sequel  and  each  portion  thereof,  the  date  of  expiration  of  the  Broadcast  Period, 
except:  (i)  pay  television  in  nonresidential  hotels,  motels,  hospitals,  bars,  res- 
taurants, and  other  nonresidential  institutions  ;  and  (ii)  exhibition  in  passenger- 
carrying  vehicles. 

August  12, 1974 — United  Artists  Corp. 

3.  Exclusivity. —  (a)  Licensor  shall  have  the  right  to  exhibit  and  exploit  the 
Film  without  limitation  during  the  period  beginning  August  12,  1974  and  con- 
tinuing through  the  end  of  the  Broadcast  Period,  provided  that  Licensor  will 
not  authorize  the  Film  to  be  transmitted  through  air  waves,  cable,  or  any  other 
manner  or  means  to  television  sets  in  the  Broadcast  Area  or  Windsor,  Ontario 
(other  than  pursuant  to  the  rights  granted  to  ABC  hereunder),  except:  (i)  sale 
or  rental  of  video  cassettes,  cartridges,  or  similar  devices;  (ii)  cable  or  pay 
television  in  nonresidential  hotels,  motels,  hospitals,  bars,  restaurants,  and  other 
nonresidential  institutions  :  and  (iii)  passenger-carrier  exhibition. 

(b)  To  the  extent  that  Licensor  controls  remake  rights  in  the  Film  Licensor 
agrees  that  it  will  not  authorize  the  broadcast  of  such  remake  in  the  Broadcast 
Area  during  the  Broadcast  Period. 

(c)  In  addition  to  the  rights  reserved  by  Licensor  to  exhibit  and  exploit  the 
Film  pursuant  to  subdivisions  3(a)  (i),  (ii),  and  (iii)  hereof,  Licensor  shall 
have  the  right  to  exhibit  and  exploit  the  Film  through  CATV  by  any  manner  or 
means,  and  toll,  pay,  and  subscription  television  for  two  (2)  years  from  June  8, 
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11)74,  Licensor's  general  theatrical  release  date,  or  until  the  start  of  the  Broad- 
cast Period,  whichever  is  earlier.  Licensor  warrants  that  thereafter,  except  for 
the  uses  permitted  in  subdivisions  3(a)  (i),  (ii),  and  (iii)  hereof,  Licensor  shall 
not  authorize  any  such  exhibition  or  exploitation  of  the  Film  through  CATV 
by  any  manner  or  means,  or  toll,  pay,  or  subscription  television  until  after  the 
end  of  the  Broadcast  Period. 

November  15,  1974— Bing  Crosby  Productions,  Inc. 

3.  Exclusivity — Licensor  shall  have  the  right  to  continue  to  exhibit  and  exploit 
the  Film  during  the  period  beginning  on  November  15,  1974  and  continuing 
through  end  of  the  Broadcast  Period ;  provided,  however,  that  Licensor  will  not 
authorize  the  broadcast  or  transmission  of  all  or  any  portion  of  the  Film  (or 
of  any  remake  of  or  sequel  to  the  Film  or  of  any  television  pilot,  television  pro- 
gram, or  television  program  series  based  on  the  Film  or  based  on  any  of  the 
principal  human  characters  in  the  Film  or  on  the  literary  property  underlying 
the  Film)  through  air  waves,  cable,  or  any  other  manner  or  means  to  television 
receivers,  monitors,  or  screens  in  the  Broadcast  Area  or  in  Windsor,  Ontario, 
Canada  (other  than  pursuant  to  the  rights  granted  to  ABC  hereunder)  during 
the  period  beginning  on  November  1,  1974,  and  ending  on  and  including  (A)  with 
respect  to  each  such  television  pilot,  television  program,  and  television  program 
series  and  each  portion  thereof,  the  date  which  is  two  (2)  years  after  the  begin- 
ning of  the  Broadcast  Period  or  the  date  of  completion  of  the  second  Network 
Broadcast  hereunder  of  the  Film  (including,  without  limitation,  the  completion 
of  any  and  all  delayed  broadcasts  made  as  part  of  said  second  Network  Broad- 
cast), whichever  date  occurs  earlier,  (B)  with  respect  to  the  Film  and  each 
portion  thereof  and  each  such  remake  and  each  portion  thereof,  the  date  of 
expiration  of  the  Broadcast  Period,  and  (C)  with  respect  to  each  such  sequel 
and  each  portion  thereof,  the  date  of  completion  of  the  second  Network  Broad- 
cast hereunder  of  the  Film  (including,  without  limitation,  the  completion  of  any 
and  all  delayed  Broadcasts  made  as  part  of  such  second  Network  Broadcast) 
or  date  of  expiration  of  the  Broadcast  Period,  whichever  date  occurs  earlier, 
except:  (i)  pay  television  in  nonresidential  hotels,  motels,  hospitals,  bars,  res- 
taurants, and  other  nonresidential  institutions;  (ii)  residential  pay  television, 
but  in  no  event  after  the  date  which  is  six  (6)  months  prior  to  the  beginning  of 
the  Broadcast  Period;  and  (iii)  exhibition  in  passenger-carrying  vehicles. 

November  19,  1974 — Columbia  Pictures  Television 

(c)  Exclusivity. — Licensor  warrants  that  during  the  period  befjintiing  Novem- 
ber 19.  191^  and  continuing  through  the  end  of1  the  Authorized  Broadcast  Period, 
the  Film  will  not  be  exhibited  by  Licensor,  or  pursuant  to  Licensor's  authoriza- 
tion, in  any  medium  in  the  Broadcast  Area  or  Windsor,  Ontario,  except  by  ABC 
pursuant  to  this  Agreement,  other  than  in  the  following  media  ("Licensor's 
Permissible  Media")  :  (i)  theatrical  and  non-theatrical  direct  projection;  (ii) 
sale,  lease,  or  other  physical  distribution  of  video  cassettes;  (iii)  closed  cir- 
cuit television  in  hotels,  motels,  and  similar  institutions,  and  hospitals,  so  long 
as  none  of  the  foregoing  are  primarily  reasonably  permanent  residences  ;  (iv)  ex- 
hibition on  passenger-carrying  vehicles;  (v)  in  the  Spanish  language  (in  addi- 
tion to  the  media  specified  in  subdivisions  (i)  through  (iv),  as  to  which  there 
is  no  restriction)  all  other  media,  to  commence  after  the  completion  of  the 
first:  Network  Broadcast  of  the  Film;  and  (vi)  toll,  pay  and  subscription  tele- 
vision via  cable  or  any  other  means,  where  a  "per  program"  or  "per  channel" 
charge  is  made  for  viewing  until  one  month  prior  to  the  Authorized  Broadcast 
Period. 

December  16,  1974 — Twentieth  Century-Fox  Film  Corp. 

5.  Exclusivity. —  (a)  Licensor  shall  have  the  right,  without  limitation,  to  ex- 
hibit and  exploit  the  Film  via  cable  or  pay  television  in  nonresidental  institutions, 
including,  but  not  limited  to,  hotels,  motels,  hospitals,  bars  and  restaurants 
("institutional  cable  television")   during  the  period  commencing  with  the  date 


1  Editor's   Note. — The  same  provision  was  also  included   in  licensing  agreement  with 
the  italicized  words  deleted. 
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first  written  above  and  continuing  through  September  30,  1975  (Exploitation 
Period  (a)")  ;  and  Licensor  warrants  that  immediately  subsequent  thereto  and 
throughout  the  Broadcast  Period  it  will  not  authorize  or  permit  the  exhibition 
or  exploitation  of  the  Film  by  any  of  the  means  set  forth  above  in  this  sub- 
paragraph 5(a)  ;  provided,  however,  that  in  the  event  that  Licensee  shall  elect 
to  schedule  the  Network  Broadcast  of  the  Film  within  the  first  thirty  (30)  days 
of  the  Broadcast  Period,  Licensee  shall  notify  Licensor  to  such  effect  no  later 
than  thirty  (30)  days  prior  to  the  date  of  such  scheduled  Network  Broadcast, 
and  in  such  event  Exploitation  Period  (a)  shall  expire  (30)  days  prior  to  the 
date  of  such  scheduled  Network  Broadcast. 

(b)  Licensor  shall  have  the  right,  without  limitation,  to  exhibit  and  expb.it 
the  Film  through  any  means  of  "pay  television"  not  provided  for  in  subpara- 
graph 5(a)  immediately  above,  during  the  period  beginning  with  the  date  first 
written  above  and  continuing  until  six  (6)  months  prior  to  the  scheduled  Net- 
work Broadcast,  or  until  March  31,  1975,  whichever  is  later  ("Exploitation 
Period  (b)")  ;  and  Licensor  warrants  that  for  the  period  commencing  imme- 
diately subsequent  to  Exploitation  Period  (b)  and  continuing  through  the  date 
upon  which  the  Broadcast  Period  expires  it  will  not  authorize  or  permit  the 
exhibition  of  the  Film  by  any  of  the  means  set  forth  above  in  this  subparagraph 
5(b).  As  used  herein,  the  term  "pay  television"  refers  to  all  means  of  television 
exhibition,  other  than  those  set  forth  in  subparagraph  (a)  above,  for  which  a 
per-program  charge  is  imposed,  including  but  not  limited  to  "toll,"  "subscrip- 
tion" and  "cable"  services. 

December  27,  1974 — Twentieth  Century-Fox  Film  Corp. 

Exclusivity. —  (a)  Licensor  shall  have  the  right,  without  limitation,  to  exhibit 
and  exploit  the  Film  via  cable  or  pay  television  in  non-residential  institu- 
tions, including  but  not  limited  to  hotels,  motels,  hospitals,  bars  and  restaurants 
("institutional  cable  television")  during  the  period  commencing  with  the  date 
first  written  above  and  continuing  until  commencement  of  the  Broadcast  Period 
("Exploitation  Period  (a)");  and  Licensor  warrants  that  immediately  subse- 
quent thereto  and  throughout  the  Broadcast  Period  it  will  not  authorize  or 
permit  the  exhibition  or  exploitation  of  the  Film  by  any  of  the  means  set  forth 
above  in  this  subparagraph  5(a)  ;  provided,  however,  that  in  the  event  that 
Licensee  shall  elect  to  schedule  the  Network  Broadcast  of  the  Film  within  the 
first  thirty  (30)  days  of  the  Broadcast  Period,  Licensee  shall  notify  Licensor 
to  such  effect  no  later  than  thirty  (30)  days  prior  to  the  date  of  such  scheduled 
Network  Broadcast,  and  in  such  event  Exploitation  Period  (a)  shall  expire 
thirty  (30)  days  prior  to  the  date  of  such  scheduled  Network  Broadcast. 

(b)  Licensor  shall  have  the  right,  without  limitation,  to  exhibit  and  exploit 
the  Film  through  any  means  of  "pay  television"  not  provided  for  in  subpara- 
graph 5(a)  immediately  above,  during  the  period  beginning  with  the  date  first 
written  above  and  continuing  six  (6)  months  prior  to  the  commencement  of  the 
Broadcast  Period  ("Exploitation  Period  (b)")  ;  and  for  the  period  commencing 
immediately  subsequent  to  Exploitation  Period  (b)  and  continuing  through  the 
Broadcast  Period.  Licensor  warrants  that  it  will  not  authorize  or  permit  the 
exhibition  of  the  Film  by  any  of  the  means  set  forth  above  in  this  subpara- 
graph 5(b).  As  used  herein,  the  term  "pay  television"  refers  to  all  means  of 
television  exhibition,  other  than  those  set  forth  in  subparagraph,  (a)  above, 
for  which  a  per-program  charge  is  imposed,  including  but  not  limited  to  "toll," 
"subscription"  and  "cable"  services. 


EXCLUSIVITY   PROVISIONS   OF   1974   THEATRICAL   FILM   CONTRACTS 

FOR  CBS 

March  27,  1974 — Medallion  TV  Enterprises 

12.  Exclusivity. —  (a)  Licensor  warrants  that  the  motion  pictures  will  not  be 
broadcast  or  transmitted  pursuant  to  any  authorization  of  Licensor  over  any 
station  whose  transmitter  is  located  within  the  Broadcast  Area  (or  in  Windsor, 
Ontario),  except  pursuant  hereto,  during  the  period  commencing  on  the  day 
and  year  first  above  written  and  ending  upon  the  expiration  of  the  Broadcast 
Period  or  sixty    (00)   days  after  the  last  authorized  network  broadcast  of  the 
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applicable  motion  picture  (including  any  delayed  broadcasts),  whichever  date 
first  occurs  (such  period  being  herein  called  the  "Exclusive  Period").  Licensor 
warrants  further  that  Licensor  will  not  broadcast  or  transmit  the  motion  pic- 
tures, and  will  not  authorize  any  other  person,  firm  or  corporation  to  broadcast 
or  transmit  the  motion  pictures  during  the  Exclusive  Period  by  wire,  cable, 
community  antenna  television  system  or  any  other  means,  including  "toll,  pay  or 
.subscription"  television  within  the  Broadcast  Area   (or  in  Windsor,  Ontario). 

April   10,    1074   as   amended,    September   30,   1974 — Warner   Brothers 

16.  Exclusivity. —  (a)  Licensor  warrants  that  the  motion  pictures  will  not  be 
broadcast  or  transmitted  pursuant  to  any  authorization  of  Licensor  over  any 
station  whose  transmitter  is  located  within  the  Broadcast  Area  except  pursuant 
hereto  during  the  period  commencing  on  the  date  first  above  written  and  ending 
upon  the  expiration  of  the  Broadcast  Period  applicable  to  such  motion  picture  or 
the  day  after  the  last  permitted  network  broadcast  (including  delayed  broad- 
casts) of  such  motion  picture,  whichever  date  is  earlier,  such  period  in  regard  to 
such  three  (3)  motion  pictures  being  herein  called  the  "Exclusive  Period." 
Licensor  further  warrants  that  the  motion  pictures  will  not  be  broadcast  or 
transmitted  pursuant  to  any  authorization  of  Licensor  over  any  station  whose 
transmitter  is  located  within  the  Broadcast  Area  except  pursuant  hereto  dur- 
ing the  period  commencing  on  the  date  first  above  written  and  ending  upon  ex- 
piration of  the  Broadcast  Period  applicable  to  such  motion  picture  or  after  the 
last  permitted  network  broadcast  (including  delayed  broadcasts)  of  such 
motion  picture,  whichever  date  is  earlier,  except  that  it  is  understood  that  the 
motion  picture  has  heretofore  been  licensed  by  Licensor  to  the  ABC  Television 
Network  for  three  (3)  network  broadcasts  and  the  motion  pictures  each  have 
been  heretofore  licensed  to  the  NBC  Television  Network  for  three  (3)  network 
broadcasts.  It  is  therefore,  understood  that  network  broadcasts  of  the  motion 
picture  on  the  ABC  Television  Network  and  network  broadcasts  of  the  motion 
pictures  on  the  NBC  Television  Network  (each  limited  to  not  more  than  three 
(3)  network  broadcasts),  shall  not  be  deemed  in  breach  of  the  foregoing,  pro- 
vided that  the  network  broadcasts  on  the  ABC  Television  Network  of  the  motion 
picture  occur  prior  to  November  1.  1976 :  that  the  network  broadcasts  on  the 
NBC  Television  Network  of  the  motion  picture  occur  prior  to  December  1.  1976 ; 
and  that  the  network  broadcasts  on  the  NBC  Television  Network  of  the  motion 
picture  occur  prior  to  November  1,  1977. 

Subject  to  these  exceptions,  and  notwithstanding  such  exceptions,  the  period 
commencing  with  the  date  hereof  and  ending  upon  the  expiration  of  the  Broad- 
cast Period  applicable  to  such  three  (3)  motion  pictures,  or  ending  upon  the 
day  after  the  last  permitted  broadcast  (including  delayed  broadcasts)  of  the 
applicable  motion  picture,  whichever  date  is  earlier,  shall  herein  be  called  the 
"Exclusive  Period."  Licensor  also  warrants  that  no  motion  pichire  will  be 
broadcast  or  transmitted  pursuant  to  any  authorization  of  Licensor  over  any 
station  whose  transmitter  is  located  in  Windsor,  Ontario  except  on  the  basis  of 
authorizations  granted  by  Licensor  prior  to  the  date  of  this  Agreement  and  that 
Licensor  will  not  hereafter  grant  any  new  licenses  for  such  broadcasts  and 
transmissisions  during  the  term  of  this  Agreement.  Licensor  warrants  further 
that  Licensor  will  not  transmit  any  motion  picture  and  will  not  authorize  any 
other  person,  firm  or  corporation  to  transmit  any  motion  picture  during  the  Ex- 
clusive Period  by  wire,  cable  or  any  other  means,  including  "toll,  pay  or  sub- 
scription" television,  to  television  receivers  located  within  the  Broadcast  Area. 

April  16,  1974  as  amended,  October  29,  1974,  November  11,  1974 — Ben  Barry 

and  Associates 

April  16,  1974 — Ben  Barry  and  Associates 

April  19,  1974 — Monroe  Rapaport 

July  9,  1974 — Rosamond  Productions 

13.  Exclusivity. —  (a)  Licensor  warrants  that  the  motion  picture  will  not  be 
broadcast,  or  transmitted  pursuant  to  any  authorization  of  Licensor  over  any 
station  whose  transmitter  is  located  within  the  Broadcast.  Area  (or  in  Windsor. 
Ontario),  except  pursuant  hereto,  during  the  period  commencing  on  the  day  and 
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year  first  above  written  and  ending  upon  the  expiration  of  the  Broadcast  Period 
or  sixty  (60)  days  after  the  last  authorized  network  broadcast  of  the  motion 
picture  hereunder  (including  any  broadcasts  pursuant  to  exercise  by  CBS  of 
its  option  pursuant  to  paragraph  4(b)  hereof),  whichever  date  first  occurs  (such 
period  being  herein  called  the  "Exclusive  Period").  Licensor  warrants  further 
that  Licensor  will  not  broadcast  or  transmit  the  motion  picture  and  will  not 
authorize  any  other  person,  firm  or  corporation  to  broadcast  or  transmit  the 
motion  picture  during  the  Exclusive  Period  by  wire,  cable,  community  antenna 
television  system  or  any  other  means,  including  "toll,  pay  or  subscription"  tele- 
vision within  the  Broadcast  Area  (or  in  Windsor,  Ontario). 

April  2G,  1974— Cinema  5,  Ltd. 

12.  Exclusivity. —  (a)  Licensor  warrants  that  the  motion  pictures  will  not  be 
broadcast  or  transmitted  pursuant  to  any  authorization  of  Licensor  over  any  sta- 
tion whose  transmitter  is  located  within  the  Broadcast  Area,  except  pursuant 
hereto,  during  the  period  commencing  on  the  day  and  year  first  above  written  and 
ending  upon  the  expiration  of  the  Broadcast  Period  or  sixty  (60)  days  after  the 
last  authorized  network  broadcast  of  the  applicable  motion  picture  (including 
any  delayed  broadcasts),  whichever  date  first  occurs  (such  period  being  herein 
called  the  "Exclusive  Period").  Licensor  warrants  further  that  Licensor  will  not 
broadcast  or  transmit  the  motion  pictures,  and  will  not  authorize  any  other  per- 
son, firm  of  corporation  to  broadcast  or  transmit  the  motion  pictures  during  the 
Exclusive  Period  by  wire,  cable,  community  antenna  television  system  or  any 
other  means,  including  "toll,  pay  or  subscription"  television  within  the  Broadcast 
Area. 

July  2,  1974  as  amended,  July  2,  1974,  September  27,  1974 — United  Artists 

July  2,  1974  as  amended,  July  2,  1974,  September  27,  1974  (7  pictures) — United 

Artists 

12.  Exclusivity. —  (a)  Licensor  warrants  that  the  motion  picture  will  not  be 
broadcast  or  transmitted  pursuant  to  any  authorization  of  Licensor  over  any 
station  whose  transmitter  is  located  within  the  Broadcast  Area  (or  in  Windsor, 
Ontario),  except  pursuant  hereto,  during  the  period  commencing  on  the  day  and 
year  first  above  written  and  ending  upon  the  expiration  of  the  Broadcast  Period 
or  sixty  (60)  days  (for  the  purpose  of  delayed  broadcasts  in  each  delayed  broad- 
cast market),  after  the  second  "network  broadcast"  of  the  motion  picture,  which- 
ever date  first  occurs  (such  period  being  herein  called  the  "Exclusive  Period"). 
Licensor  warrants  further  that  Licensor  will  not  broadcast  or  transmit  the  mo- 
tion picture  and  will  not  authorize  any  other  person,  firm  or  corporation  to  broad- 
cast or  transmit  the  motion  picture  during  the  Exclusive  Period  by  wire,  cable, 
community  antenna  television  system  or  any  other  means,  including  "toll,  pay  or 
subscription"  television  within  the  Broadcast  Area  (or  in  Windsor,  Ontario)'. 


September  27,  1974. 
United  Artists  Corporation, 
72.9  Seventh  Avenue,  Neiv  York,  X.Y. 

Gentlemen  :  Reference  is  made  to  the  following  documents  : 

(a)  Film  License  Agreement  dated  as  of  July  2,  1974  whereby  you  licensed  to 
us  the  motion  picture  for  television  broadcast. 

(b)  Film  License  Agreement  dated  as  of  July  2,  1974  whereby  you  licensed  to  us 
seven  (7)  motion  pictures  for  television  broadcast. 

(c)  Amendatory  letter  dated  July  2,  1974  whereby  you  licensed  to  us  three  (3) 
network  broadcasts  to  be  selected  from  the  motion  pictures  licensed  to  us  pursuant 
to  the  Film  License  Agreements  specified  in  subsections  (a)  and  (b)  hereinabove, 
as  well  as  from  the  motion  picture. 

In  connection  with  the  foregoing  Film  License  Agreements,  you  have  advised 
us  that  you  have  made  arrangements  for  the  exhibition  of  the  motion  pictures 
over  "community  antenna  television  systems."  We  therefore  agree  that  not- 
withstanding anything  contained  in  paragraphs  8  (LICENSE)  and  12(a)  (EX- 
CLUSIVITY) of  the  respective  Film  License  Agreements,  you  shall  have  the  right 
to  broadcast  or  transmit,  or  license  the  broadcast  or  transmission  by  wire,  cable, 
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community  antenna  television  systems  (including  "toll,  pay  or  subscription" 
television),  but  not  by  any  means  of  broadcast  and/or  transmission  over  the  air, 
the  picture  in  the  Broadcast  Area  at  any  time  but  only  prior  to  December  31, 1974, 
and  that  the  motion  picture  may  be  broadcast  or  transmitted  (or  licensed  for 
broadcast  or  transmission),  in  the  same  manner  and  subject  to  the  same  limita- 
tions, in  the  Broadcast  Area  at  any  time  but  only  prior  to  September  1,  1975. 

We  further  agree  that  notwithstanding  anything  contained  in  the  documents 
specified  hereinabove,  you  may  license  the  motion  picture  the  seven  (7)  motion 
pictures  licensed  to  us  pursuant  to  the  Film  License  Agreement  specified  in  sub- 
section (b)  above,  as  well  as  the  motion  picture  for  exhibition  in  the  Broadcast 
Area  over  closed  circuit  television  solely  in  hotels  and  motels  and  solely  on  the 
condition  that  the  occupant  of  each  separate  hotel  or  motel  room  is  required  to 
pay  a  separate  and  distinct  charge  based  on  the  number  of  programs  supplied  or 
a  standard  charge  based  on  the  hours  of  service  provided  or  that  the  particular 
hotel  or  motel  pays  a  separate  and  distinct  per  room  per  day  charge  for  eacli 
room  of  the  applicble  hotel  or  motel  in  connection  with  the  service  provided. 
Very  truly  yours, 

CBS  Television  Network, 

A  Division  of  CBS  Inc. 

July  9,  1974  as  amended,  October  31,  1974— Teleworld  Inc. 

13.  Exclusivity. —  (a)  Licensor  warrants  that  the  motion  picture  will  not  be 
broadcast  or  transmitted  pursuant  to  any  authorization  of  Licensor  over  any 
television  station  whose  transmitter  is  located  within  the  Broadcast  Area  (or  in 
Windsor,  Ontario),  except  pursuant  hereto,  during  the  period  commencing 
January  1,  1976  and  ending  upon  the  expiration  of  the  Broadcast  Period  or 
sixty  (60)  days  after  the  last  authorized  network  broadcast  of  the  motion  picture 
hereunder  (including  any  broadcasts  pursuant  to  exercise  by  CBS  of  its  option 
pursuant  to  paragraph  4(b)  hereof),  whichever  date  first  occurs  (such  period 
being  herein  called  the  "Exclusive  Period").  Licensor  warrants  further  that 
Licensor  will  not  broadcast  or  transmit  the  motion  picture  and  will  not  authorize 
any  other  person,  firm  or  corporation  to  broadcast  or  transmit  the  motion  picture 
during  the  Exclusive  Period  by  wire,  cable,  community  antenna  television  system 
or  any  other  means,  including  "toll,  pay  or  subscription"  television  within  the 
Broadcast  Area  (or  in  Windsor,  Ontario).  Nothing  contained  in  this  paragraph 
13(a)  shall  be  deemed  to  prohibit  Licensor  from  authorizing  the  Licensing  or  the 
performance  of  the  motion  picture  on  ships  or  aircraft. 

July  18,  1974   (14  pictures) — Warner  Brothers 

16..  Exclusivity. —  (a)  Licensor  warrants  that  no  motion  picture  will  be  broad- 
cast or  transmitted  pursuant  to  any  authorization  of  Licensor  over  any  station 
whose  transmitter  is  located  within  the  Broadcast  Area  except  pursuant  hereto 
during  the  period  commencing  on  the  date  first  above  written  and  ending  upon 
the  expiration  of  the  Broadcast  Period  applicable  to  such  motion  picture  or  the 
day  after  the  last  permitted  network  broadcast  (including  delayed  broadcasts) 
of  such  motion  picture,  whichever  date  is  earlier,  such  period  being  herein  called 
the  "Exclusive  Period."  Licensor  also  warrants  that  no  motion  picture  will  be 
broadcast  or  transmitted  pursuant  to  any  authorization  of  Licensor  over  any 
station  whose  transmitter  is  located  in  Windsor,  Ontario  except  on  the  basis  of 
authorizations  granted  by  Licensor  prior  to  the  date  of  this  Agreement  and  that 
Licensor  will  not  hereafter  grant  any  new  licenses  for  such  broadcasts  and 
transmissions  during  the  term  of  this  Agreement.  Licensor  further  warrants  that 
Licensor  will  not  transmit  any  motion  picture  hereunder,  and  will  not  authorize 
any  other  person,  firm  or  corporation  to  transmit  any  such  motion  picture,  during 
the  Exclusive  Period  by  wire,  cable  or  other  means,  including  "toll,  pay  or  sub- 
scription" television  to  television  receivers  located  within  the  Broadcast  Area  : 
provided,  however,  that  Licensor  shall  have  the  right,  with  respect  to  each 
motion  picture  hereunder,  to  authorize  the  transmission  thereof  over  the  facilities 
of  any  toll,  pay  or  subscription  television  system  transmitting  programs  by  means 
of  wire  or  cable  to  television  receivers  located  in  the  Broadcast  Area  to  subscrib- 
ing members  of  the  public  who  pay  a  per-program  or  per-channel  charge  for  the 
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right  to  receive  program  material  originated  by  such  system,  provided  that  any 
such  transmission  shall  only  occur  prior  to  the  following  applicable  dates  in 
regard  to  each  of  the  motion  pictures  hereunder  : 

The  motion  picture  prior  to  January  1,  1976. 
The  motion  picture  prior  to  June  1,  1976. 
The  motion  picture  prior  to  July  1,  197.1. 
The  motion  picture  prior  to  April  1,  1975. 
The  motion  picture  prior  to  December  1,  1975. 
The  motion  picture  prior  to  July  1,  1973. 
The  motion  picture  prior  to  August  1,  1976. 
The  motion  picture  prior  to  November  1,  1975. 
The  motion  picture  prior  to  May  1,  1975. 
The  motion  picture  prior  to  July  1,  1972. 
The  motion  picture  prior  to  June  1, 1973. 
The  motion  picture  prior  to  July  1,  1974. 
The  motion  picture  prior  to 

Notwithstanding  anything  contained  in  the  preceding  portion  of  this  subpara- 
graph (a)  to  the  contrary,  Licensor  shall  have  the  right  to  license  the  motion 
pictures  hereunder  during  the  Exclusive  Period  in  the  Broadcast  Area  over  any 
closed  circuit  television  system  operating  solely  within  hotels  and  motels  and 
hospitals  on  condition  that  under  the  terms  of  such  licensing  the  occupant  of 
each  separate  hotel  or  motel  room  is  required  to  pay  a  separate  identifiable 
charge  based  upon  the  number  of  programs  supplied  or  the  number  of  hours  of 
service  provided  or  that  the  particular  hotel  or  motels  pays  a  separate  and 
identifiable  per-room  per-day  charge  for  each  room  therein  for  the  service 
provided. 

July  18,  1974   (6  pictures) — Warner  Brothers 

16.  Exclusivity — (a)  Licensor  warrants  that  no  motion  picture  will  be  broad- 
cast or  transmitted  pursuant  to  any  authorization  of  Licensor  over  any  station 
whose  transmitter  is  located  within  the  Broadcast  Area  except  pursuant  hereto 
during  the  period  commencing  on  the  date  first  above  written  and  ending  upon 
the  expiration  of  the  Broadcast  Period  applicable  to  such  motion  picture  or  the 
day  after  the  last  permitted  network  broadcast  (including  delayed  broadcasts) 
of  such  'motion  picture,  whichever  date  is  earlier,  such  period  being  herein  called 
the  "Exclusive  Period."  Licensor  also  warrants  that  no  motion  picture  will  be 
broadcast  or  transmitted  pursuant  to  any  authorization  of  Licensor  over  any 
station  whose  transmitter  is  located  in  Windsor,  Ontario  except  on  the  basis  of 
authorizations  granted  by  Licensor  prior  to  the  date  of  this  Agreement  and 
that  Licensor  will  not  hereafter  grant  any  new  licenses  for  such  broadcasts  and 
transmissions  during  the  term  of  this  Agreement.  Licensor  further  warrants  that 
Licensor  will  not  transmit  any  motion  picture  hereunder,  and  will  not  authorize 
any  other  person,  firm  or  corporation  to  transmit  any  such  motion  picture,  dur- 
ing the  Exclusive  Period  by  wire,  cable  or  other  means,  including  "toll,  pay  or 
subscription"  television  to  television  receivers  located  within  the  Broadcast 
Area  ;  provided,  however,  that  Licensor  shall  have  the  right,  with  respect  to 
each  motion  picture  hereunder,  to  authorize  the  transmission  thereof  over  the 
facilities  of  any  toll,  pay  or  subscription  television  system  transmitting  pro- 
grams by  means  of  wire  or  cable  to  television  receivers  located  in  the  Broadcast 
Area  to  subscribing  members  of  the  public  who  pay  a  per-program  or  per-channel 
charge  for  the  right  to  receive  program  material  originated  by  such  system, 
provided  that  any  such  transmission  shall  only  occur  prior  to  the  following 
applicable  dates  in  regard  to  each  of  the  motion  pictures  hereunder: 

The  motion  picture  prior  to  January  1, 1975. 
The  motion  picture  prior  to  January  1, 1975. 
The  motion  picture  prior  to  January  1, 1975. 
The  motion  picture  prior  to  July  1,  1976. 
The  motion  picture  prior  to  July  18, 1974. 
The  motion  picture  prior  to  June  1,  1975. 

Notwithstanding  anything  contained  in  the  preceding  portion  of  this  subpara- 
graph (a)  to  the  contrary,  Licensor  shall  have  the  right  to  license  the  motion 
pictures  hereunder  during  the  Exclusive  Period  in  the  Broadcast  Area  over  any 
closed  circuit  television  system  operating  solely  within  hotels  and  motels  on 
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condition  that  under  the  terms  of  such  licensing  the  occupant  of  each  separate 
hotel  or  motel  room  is  required  to  pay  a  separate  identifiable  charge  based  upon 
number  of  programs  supplied  or  the  number  of  hours  of  service  provided  or  that 
the  particular  hotel  or  motel  pays  a  separate  and  identifiable  per-room  per-day 
charge  for  each  room  therein  for  tht  service  provided. 

August   7,   1974 — Twentieth   Century-Fox 

13.  Exclusivity. —  (a)  Licensor  warrants  that  the  motion  picture  will  not  be 
broadcast  or  transmitted  pursuant  to  any  authorization  of  Licensor  over  any 
station  whose  transmitter  is  located  within  the  Broadcast  Area  (or  in  Windsor, 
Ontario),  except  pursuant  hereto,  during  the  period  commencing  on  the  day  and 
year  first  above  written  and  ending  upon  the  expiration  of  the  Broadcast  Period 
or  sixty  (60)  days  after  the  last  authorized  network  broadcast  of  the  motion 
picture  hereunder,  whichever  date  first  occurs  (such  period  being  herein  called 
the  "Exclusive  Period").  Licensor  warrants  further  that  Licensor  will  not  broad- 
cast or  transmit  the  motion  picture  and  will  not  authorize  any  other  person, 
firm  or  corporation  to  broadcast  or  transmit  the  motion  picture  during  the 
Exclusive  Period  by  wire,  cable,  community  antenna  television  system  or  any 
other  means,  including  "toll,  pay  or  subscription"  television  within  the  Broadcast 
Area  (or  in  Windsor,  Ontario) . 

July  30,  1974  as  amended,  December  17,  1974 — Metro-Goldwyn-Mayer 

October  21,  1974— Metro-Goldwyn-Mayer 

12.  (a)  MGM  warrants  that  the  Picture  will  not  be  telecast  or  transmitted 
pursuant  to  any  authorization  of  MGM  over  any  station  whose  transmitter  is 
located  in  the  Licensed  Territory  or  in  Windsor,  Ontario  (such  areas  together 
being  herein  called  the  "Exclusive  Territory"),  except  pursuant  hereto  during 
the  period  commencing  on  the  date  hereof  and  ending  on  the  expiration  of  the 
Telecast  Period  (such  period  being  herein  called  the  "Exclusive  Period")  ; 
provided,  however,  that  the  Exclusive  Period  for  the  Picture  shall  end  sixty 
(60)  days  after  the  last  permitted  telecast  thereof  and  MGM  shall  be  free  to 
license  the  Picture  for  telecast  by  others  after  the  Exclusive  Period.  MGM 
further  warrants  that  MGM  will  not  authorize  any  other  person,  firm  or  cor- 
poration to  transmit  the  Picture  during  the  Exclusive  Period  by  wire,  cable 
or  any  other  means,  including  toll,  pay  or  subscription  television,  to  television 
receivers  of  the  type  commonly  used  in  private  homes  located  within  the  Licensed 
Territory. 

August  22,  1974  as  amended,  October  15,  1974— Columbia  Pictures 

16.  Exclusivity. —  (a)  Licensor  warrants  that  no  film,  or  any  part  thereof,  or 
outtakes  therefrom,  which  outtakes  are  under  Licensor's  control  and  are  identi- 
fiable with  the  film,  will  be  authorized  for  broadcast  or  transmission  over  any 
station  whose  transmitter  is  located  within  the  Broadcast  Area  (or  Windsor, 
Ontario),  during  the  "Exclusive  Period." 

(i)  The  "Exclusive  Period"  of  the  films  listed,  in  Section  I  of  Exhibit  A 
hereto  commences  on  the  date  hereof  and  ends  on  the  earlier  of  the  following 
dates:  A  date  thirty  (30)  days  after  the  expiration  of  the  applicable  Broadcast 
Period  or  a  date  sixty  (60)  days  after  the  last  broadcast  of  the  individual  film 
hereunder. 

(ii)  The  "Exclusive  Period"  of  the  films  listed  in  Section  II  of  Exhibit  A 
hereto  shall  commence  upon  the  commencement  date  of  the  Broadcast  Period  of 
the  individual  film  (as  specified  in  such  Section  II),  and  shall  end  at  the  earlier 
of  the  following  dates:  A  date  thirty  (30)  days  after  the  expiration  of  the 
applicable  Broadcast  Period  or  a  date  sixty  (60)  days  after  the  last  broadcast 
of  the  individual  film  hereunder. 

However,  in  regard  to  the  thirty  (30)  day  period  after  the  Broadcast  Period 
referred  to  in  subsections  (i)  and  (ii)  of  the  preceding  part  of  this  paragraph 
16(a),  and  sixty  (60)  day  period  after  the  last  broadcast  of  the  applicable  film 
(referred  to  in  the  same  subsections),  the  Exclusive  Period  shall  be  limited  to 
those  markets  in  which  CBS  makes  or  authorizes  delayed  broadcasts  of  the 
applicable  film  or  films ;  in  other  markets  Licensor  shall  have  the  right  to  author- 
ize the  applicable  film  for  broadcast  or  transmission.  For  the  purpose  of  the 
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foregoing,  CBS  agrees  to  advise  Licensor,  at  Licensor's  request,  of  those  markets 
in  which  delayed  broadcasts  will  or  may  occur  with  reasonable  promptness 
after  CBS  has  ascertained  the  facts  in  each  case.  Licensor  warrants  further  that 
none  of  the  films  will  be  authorized  for  transmission  commencing  with  the  date 
hereof  and  continuing  thereafter  until  expiration  of  the  Exclusive  Period  by 
wire,  cable  or  any  other  means  to  television  receivers  located  within  the  Broad- 
cast Area. 

December  2, 1974  as  amended,  December  2, 1974 — American  International 

Television,  Inc. 

16.  Exclusivity. —  (a)  Licensor  warrants  that  no  motion  picture  will  be  broad- 
cast or  transmitted  pursuant  to  any  authorization  of  Licensor,  over  any  station 
whose  transmitter  is  located  within  the  Broadcast  Area  (or  in  Windsor, 
Ontario) ,  except  pursuant  hereto,  during  the  period  commencing  on  the  day  and 
year  first  above  written  and  ending  upon  the  expiration  of  the  Broadcast  period 
applicable  to  such  motion  picture  or  on  the  day  following  the  last  permitted 
network  broadcast  (including  delayed  broadcasts),  of  such  motion  picture, 
whichever  date  occurs  earlier  (such  period  being  herein  called  the  "Exclusive 
Period").  Licensor  warrants  further  that  Licensor  will  not  transmit  any  motion 
picture  hereunder  and  will  not  authorize  any  other  person,  firm  or  corporation 
to  transmit  any  motion  picture  hereunder  during  the  Exclusive  Period  by  wire, 
cable  or  any  other  means,  including  "toll,  pay  or  subscription"  television,  to 
television  receivers  located  within  the  Broadcast  Area  or  Windsor,  Ontario. 

Notwithstanding  anything  contained  in  the  preceding  portion  of  this  sub- 
paragraph (a)  to  the  contrary,  Licensor  shall  have  the  right  to  license  the  motion 
pictures  hereunder  during  the  Exclusive  Period  in  the  respective  Broadcast 
Areas  over  any  closed  circuit  television  system  operating  solely  within  hotels 
and  motels  on  condition  that  under  the  terms  of  such  licensing,  the  occupant  of 
each  separate  hotel  or  motel  room  is  required  to  pay  a  separate  identifiable 
charge  based  upon  the  number  of  programs  supplied  or  the  number  of  hours 
of  service  provided  or  that  the  particular  hotel  or  motel  pays  a  separate  and 
identifiable  per-room  per-day  charge  for  each  room  therein  for  the  service 
provided. 

EXCLUSIVITY   PROVISIONS   OF   1974   THEATRICAL   FILM   CONTRACTS 

FOR  NBC 

May  22,  1974— United  Artists  Corp.,  Clauses  3,  4 

3.  (a)  The  term  of  this  agreement  shall  commence  on  the  date  of  this  agree- 
ment and  shall  continue  with  respect  to  each  picture  until  expiration  of  the 
Telecast  Term  specified  in  the  attached  schedule  plus  a  maximum  of  60  days 
thereafter  if  required  solely  for  purposes  of  so  called  "delayed  telecast"  by 
affiliated  NBC  television  stations.  However,  none  of  the  films  shall  be  telecast  by 
NBC  earlier  than  the  commencement  date  of  the  Telecast  Term  specified  in  the 
attached  schedule  for  such  film. 

(b)  During  the  term  each  of  the  films  shall  be  exclusive  to  NBC  in  the  licensed 
territory  in  free  and  pay  television,  cable  and  CATV,  except  for  uses  expressly 
permitted  pursuant  to  paragraph  4  of  this  agreement.  NBC's  exclusive  right  to 
each  film  will  expire  upon  the  expiration  of  the  Telecast  Term  with  respect  to 
such  film  as  provided  in  the  attached  schedule. 

4.  Notwithstanding  the  exclusivity  granted  to  NBC  or  restrictions  imposed  pur- 
suant to  paragraph  3  of  this  agreement,  UA  may  license  the  film  : 

(i)  at  any  time  during  the  term  for  closed  circuit  television  exhibition  solely 
in  hotels  and  high-rise  residential  apartment  complexes  under  common  owner- 
ship or  control,  or  high-rise  residential  condominiums  (it  being  understood  that 
a  "complex"  is  two  or  more  adjoining  units,  originally  developed  or  publicly  re- 
garded as  a  single  entity  or  residential  community),  and  solely  on  condition  that 
the  occupant  of  each  separate  hotel  room,  apartment,  or  abode  is  required  to  pay 
a  separate  and  distinct  charge  for  viewing  the  film  (as  distinguished  from  a 
blanket  charge  based  on  the  number  of  programs  supplied  or  a  standard  charge 
based  on  the  hours  of  service  provided)  ;  and 

(ii)  until  the  earlier  of  (a)  two  years  prior  to  the  return  date  for  each  film  or 
(b)  the  expiration  of  the  period  (presently  two  years  from  the  initial  theatrical 
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release  of  the  film)  specified  in  Section  76.225(a)  (1)  of  the  FCC  rules,  as  such 
section  may  be  hereafter  amended,  UA  may  transmit  or  authorize  the  transmis- 
sion of  the  film  by  wire,  cable  or  any  other  means,  where  a  "per  program"  or  "per 
channel"  charge  is  made  for  viewing  the  film. 

May  22,  1974— Warner  Bros.,  Inc. ;  Clause  4 

4.  From  the  date  hereof  until  the  expiration  of  NBC's  rights  in  a  picture, 
said  picture  will  be  exclusive  to  NBC  on  free  television  (including  cable  tele- 
vision, but  not  exclusive  in  cable  television  for  which  the  viewer  pays  a  per 
program  or  per  channel  charge)  and,  during  the  Play-Off  Period,  on  over-the-air 
pay  television  (in  addition  to  free  television)  in  the  licensed  territory. 

February  5,  1974 — United  Artists  Corp.,  Clauses  1(c)   and  2 

(c)  During  the  term  each  of  the  films  shall  be  exclusive  to  NBC  in  the  licensed 
territory,  *except  for  uses  expressly  permitted  pursuant  to  paragraph  2  of  this 
agreement.  NBC's  exclusive  right  to  each  film  will  expire  upou  the  expiration 
of  the  Telecast  Term  with  respect  to  such  film  as  provided  in  the  attached 
schedule. 

2.  Notwithstanding  the  exclusivity  granted  to  NBC  or  restrictions  imposed 
pursuant  to  paragraph  1  of  this  agreement,  UA  may  license  the  film:  (i)  at  any 
time  during  the  term  for  closed  circuit  television  exhibition  solely  in  hotels  and 
high-rise  residential  apartment  complexes  under  common  ownership  or  control, 
or  high-rise  residential  condominiums  (it  being  understood  that  a  "complex" 
is  two  or  more  adjoining  units,  originally  developed  or  publicly  regarded  as  a 
single  entity  or  residential  community),  and  solely  on  condition  that  the  oc- 
cupant of  each  separate  hotel  room,  apartment,  or  abode  is  required  to  pay  a 
separate  and  distinct  charge  for  viewing  the  film  (as  distinguished  from  a 
blanket  charge  based  on  the  number  of  programs  supplied  or  a  standard  charge 
based  on  the  hours  of  service  provided)  ;  and  (ii)  until  the  earlier  of  (a)  two 
years  prior  to  the  return  date  for  each  film  or  (b)  the  expiration  of  the  period 
(presently  two  years  from  the  initial  theatrical  release  of  the  film)  specified 
in  Section  76.225(a)(1)  of  the  FCC  rules,  as  such  section  may  be  hereafter 
amended.  UA  may  transmit  or  authorize  the  transmission  of  the  film  by  wire, 
cable  or  any  other  means,  where  a  "per  program"  or  "per  channel"  charge  is 
made  for  viewing  the  film. 

Nothing  contained  in  this  agreement  is  intended  to  imply  that  a  CATV  sys- 
tem owned  by  UA  shall  have  any  lesser  right  to  carry  NBC's  broadcast  of  the 
film  than  such  system  would  have  had  if  owned  by  a  third  party.  The  granting 
by  UA  to  any  airline,  train  or  ship  of  the  right  to  perform  or  exhibit  any  of 
the  films  hereunder,  whether  electronically  or  by  means  of  direct  projection, 
on  any  flight  or  trip  in  the  licensed  territory  to  those  persons  aboard  the  plane, 
train  or  ship  shall  not  be  a  breach  of  this  agreement. 

June  1,  1974 — Metro-Goldwyn-Mayer,  Clause  1(c) 

(c)  During  the  term  the  pictures  shall  be  exclusive  to  NBC  in  free  and  pay 
and  subscription  television  in  the  licensed  territory  except  for  the  following: 
Licensor  may  license  each  picture  for  exhibition  in  the  licensed  territory  by 
pay  television  (i.e.  where  a  per-program  charge  is  made  for  viewing  the  picture 
or  the  subscriber  pays  a  separate  per-channel  charge  for  the  channel  where  the 
picture  is  being  shown ) ,  provided  no  such  pay  television  exhibition  occurs  during 
the  period  commencing  60  days  prior  to  the  availability  date  of  the  picture 
specified  in  the  attached  schedule  and  ending  with  the  expiration  of  the  tele- 
cast term  of  such  picture. 

January   16,   1974 — Metro-Goldwyn-Mayer,    Clause   1(c) 

(c)  During  the  term  the  pictures  shall  be  exclusive  to  NBC  in  free  and  pay 
and  subscription  television  in  the  licensed  territory  except  for  the  following: 
Licensor  may  license  each  picture  for  exhibition  in  the  licensed  territory  by  pay 
television  (i.e.  where  a  per-program  charge  is  mnde  for  viewing  the  picture), 
provided  no  such  pay  television  exhibition  occurs  during  the  period  commencing 
60  days  prior  to  the  availability  date  of  the  picture  specified  in  the  attached 
schedule  and  ending  with  the  expiration  of  the  telecast  term  of  such  picture. 
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February  S,  1974 — American  International  Television,  Inc.,  Clause  1(a) 

1.  (a)  Licensor  does  hereby  grant  to  NBC  during  the  term  hereof  the  sole 
and  exclusive  license  to  telecast  on  free  television  (including  community  anteuna 
systems,  but  not  pay  television)  on  a  national  network  basis  the  motion  pictures 
specified  in  the  schedule  attached  hereto  (hereinafter  called  "the  pictures*', 
which  term  shall  refer  to  one  picture  if  only  one  picture  is  designated  in  the 
schedule)  within  the  United  States,  its  territories  and  possessions  including 
Puerto  Rico  (herein  called  the  "licensed  territory")  for  the  number  of  runs 
specified  in  the  attached  schedule.  During  the  term  the  pictures  shall  be  ex- 
clusive to  NBC  in  free  and  pay  television  in  the  licensed  territory,  and  in 
Windsor,  Ontario,  and  as  to  English  language  broadcast  in  Tijuana,  Mexico,  (and 
the  pictures  shall  not  be  broadcast  from  any  transmitter  located  elsewhere  in 
Canada  or  Mexico  (in  English  language  only)  which  is  capable  of  placing  a 
signal  in  any  portion  of  Detroit,  Michigan,  or  San  Diego,  California,  sufficient  to 
provide  at  least  "Grade  B  service",  as  that  term  is  defined  and  calculated  in  the 
Rules  and  Regulations  of  the  Federal  Communications  Commission),  except  that 
licensor  reserves  the  right  to  license  the  film  for  hotel,  condominium  and  high 
rise  apartment  exhibition  on  paid  television  systems  that  require  a  per  channel 
or  per  program  charge  for  reception  of  the  film.  The  term  hereof  shall  com- 
mence on  the  date  hereof  and  shall  continue  as  to  each  picture  until  the  expira- 
tion of  the  telecast  term  specified  in  the  attached  schedule  or  the  last  authorized 
telecast  of  the  picture  (including  60  days  delayed  telecast),  whichever  is  earlier  : 
provided,  however,  that  no  picture  shall  be  telecast  hereunder  earlier  than  the 
commencement  date  of  the  telecast  term  therefor  specified  in  the  attached 
schedule. 

November  25,  1974 — Cinema  Center  Films,  Part  of  Clause  1(a) 

During  the  term,  the  picture  shall  be  exclusive  to  NBC  in  free  television  in 
the  licensed  territory  and  in  Windsor,  Ontario  and  for  English  language  broad- 
casts in  Tijuana,  Mexico.  The  picture  was  theatrically  released  more  than  two 
(2)  years  prior  to  the  commencement  of  the  term  hereof  and,  therefore,  Licensor 
has  elected  not  to  make  the  picture  available  for  exhibition  in  pay  television 
during  the  term. 

November  21,  1974 — Emerson  Film  Enterprises,  Inc.,  Clause  1(a) 

Each  picture  shall  be  exclusive  to  NBC  in  free  and  pay  television  (including 
wireless,  cable  and  CATV  transmission),  as  hereinafter  specified.  During  the 
period  from  the  date  of  this  agreement  until  the  expiration  of  NBC's  rights  in  a 
picture,  the  picture  will  be  exclusive  to  NBC  in  free  and  pay  television  in  the  li- 
censed territory,  except  that  with  respect  solely  to  pay  television  where  a  "per- 
program"  or  "per-channel"  charge  is  made  for  viewing  the  picture,  Licensor  may 
license  the  picture  for  broadcast  before  the  earlier  of  either  (i)  sixty  (60) 
days  prior  to  the  commencement  of  the  telecast  term  specified  in  the  attached 
schedule  or  (ii)  the  expiration  of  the  period  specified  in  Sec.  76.225(a)  (1)  of 
the  FCC  rules,  (i.e.  currently  2  years  from  initial  theatrical  release  of  the 
picture). 

December  2,  1974 — Viacom  International,  Inc.,  Clause  1(a) 

Each  picture  shall  be  exclusive  to  NBC  in  free  and  pay  television  (including 
wireless,  cable  and  CATV  transmission),  as  hereinafter  specified.  During  the 
period  from  the  date  of  this  agreement  until  the  expiration  of  NBC's  rights  in  a 
picture,  the  picture  will  be  exclusive  to  NBC  in  free  and  pay  television  in  the  li- 
censed territory,  except  that  with  respect  solely  to  pay  television  where  a  "per- 
program"  or  "per-channel"  charge  is  made  for  viewing  the  picture,  Licensor  may 
license  the  picture  for  broadcast  before  the  earlier  of  either  (i)  sixty  (60) 
days  prior  to  the  commencement  of  the  telecast  term  specified  in  the  attached 
schedule  or  (ii)  the  expiration  of  the  period  specified  in  Sec.  76.225(a)(1)  of 
the  FCC  rules,  (i.e.  currently  2  years  from  initial  theatrical  release  of  the 
picture). 
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American  Broadcasting  Company, 
New  York,  N.Y..  December  20,  1974. 
Re :  Fat  City 
(Attention:  Jerome  Gottlieb,  Esq.). 

Columbia  Pictures  Television, 

A  Division  of  Columbia  Pictures  Industries,  Inc., 

Colgems  Square 

Burbank,  Calif. 

Gentlemen  :  With  respect  to  our  Agreement  dated  as  of  November  19,  1974 
pertaining  to  the  theatrical  feature  film  entiled  FAT  CITY,  ABC  has  deter- 
mined that  it  does  not  wish  to  broadcast  this  film  prior  to  September  1,  1975. 
Therefore,  ABC  agrees  that  Columbia  Pictures  Television  may  license  said  film 
for  cable  television  pursuant  to  paragraph  2(c)  (vi)  of  our  Agreement  until 
July  31,  1975. 

Very  truly  yours, 

American  Broadcasting  Company, 
A  Division  of  American 
Broadcasting  Companies,  Inc. 
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American  Broadcasting  Company, 
New  York,  N.Y.,  September  19,  191^. 

Re.  "Cry  of  the  Wild",  "Birth  of  a  Legend",  "The  Great  American  Cowboy", 

"Film(s)". 
Mr.  R.  V.  Coalson, 

President,  American  National  Enterprises,  Inc. 
Salt  Lake  City,  Utah. 

Dear  Mr.  Coalson  :  Confirming  our  conversation  of  even  date,  Paragraph  3 
(Exclusivity)  of  our  contracts  with  American  National  Enterprises,  Inc.,  ("Li- 
censor"), covering  each  of  the  above  Films  presently  provides  that  Licensor  does 
not  have  the  right  to  license  the  Films  to  pay  and/or  cable  television  for  the 
period  commencing  on  May  31,  1974  through  the  end  of  the  broadcast  period 
(or  60  days  thereafter  in  the  case  of  delayed  broadcasts). 

To  make  our  Agreement  with  you  consistent  with  our  general  policy,  ABC 
hereby  grants  to  Licensor  the  rights  to  license  the  Films  to  pay  and/or  cable 
television  for  the  periods  commencing  with  the  first  theatrical  release  and  end- 
ing on  the  following  respective  dates : 

"Cry  of  the  Wild"— September  30,  1974. 
"Birth  of  a  Legend"— September  30,  1975. 
"The  Great  American  Cowboy" — February  28,  1976. 
Thereafter  Licensor  shall  have  no  rights  to  license  the  Film(s)  to  pay  and/or 
cable  television  until  the  expiration  of  ABC's  broadcast  period  (or  60  days  there- 
after in  case  of  delayed  broadcasts). 

Formal  amendments  reflecting  the  above  shall  be  sent  to  you  shortly. 
Very  truly  yours, 

Robert  Golub, 
Program  Attorney. 
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NBC  Theatrical  Motion  Picture  Film  Contracts — 1974 

SUMMARY      STATEMENT 

In  1974,  NBC  obtained  licenses  to  use  46  theatrical  feature  films : 

The  majority   (26  or  56%)  of  these  films  art-  available  for  use  i>y  NBC 
for  1  to  2  years. 

The  minority   (13  to  29%)   of  these  films  are  available  for  use  by  NBC 
for  3  or  4  years. 

A  few  (7  or  15%)  of  these  films  are  available  for  use  by  NBC  for  5  years. 
In  general,  the  film  suppliers  licensing  these  films  to  NBC  granted  exclusivity 
against  competing  pay-TV  uses  for  a  period  beginning  60  days  prior  to  the  date 
when  the  film  first  becomes  available  for  use  by  NBC  and  ending  upon  the 
exhaustion  of  the  last  authorized  network  "play."  Of  these  46  films,  NBC  obtained 
1  "play  right"  for  12  of  the  films,  2  "play  rights"  for  24  of  the  films  and  3  "play 
rights"  for  10  of  the  films. 

Unless  NBC  obtained  the  right  to  use  the  film  within  some  portion  of  the 
first  two  years  following  its  initial  theatrical  release,  pursuant  to  its  general 
policy  of  obtaining  exclusivity  for  only  60  days  prior  to  the  film's  availability, 
NBC  has  no  exclusivity  as  against  pay-TV  within  that  two  year  period.  The 
majority  of  the  films  (35  or  76%)  were  not  available  to  NBC  within  the  two 
year  period  following  initial  theatrical  release.  The  minority  of  the  films  (11  or 
24%)  were  licensed  by  the  distributor  so  as  to  permit  NBC  to  use  the  film  within 
that  two  year  period  in  the  manner  indicated  below  : 

3  films  (6%),  the  last  3  months. 

4  films  ( 9% ) ,  the  last  5  to  8  months  of  the  period. 
3  films  (6% ) ,  the  last  9  to  12  months  of  the  period. 
1  film  (2% ) ,  the  last  15  months  of  the  period. 

1  film  (2% ) ,  the  last  20  months  of  the  period.1 

The  average  license  fee  for  these  films  by  NBC  for  each  "play  right"  is 
approximately  $400,000.  Excluded  from  this  average  are  Godfather,  Gone  With 
The  Wind  and  Dr.  Zhivago,  the  fees  for  which  are  particularly  atypical.  Absent 
these  three  films,  the  license  fees  for  the  43  films  totals  approximately  $36  million. 

The  license  fee  for  12  films  ranged  between  $1  and  $3  million,  for  18  films — 
between  $600,000  and  $1  million,  and  for  13— $600,000  or  less.  A  cost  category 
code  for  each  license  fee  paid  per  film  is  set  forth  on  the  attached  chart.  In 
evaluating  these  1974  contracts,  ir  should  be  noted  that  both  the  number  of  films 
licensed  and  the  terms  and  conditions  of  the  license  will  vary  from  year  to  year. 


1  While  NBC  was  granted  exclusivity  as  against  pay-TV  for  only  3  films  (6%)  of  these 
46  films  that  could  potentially  extend  into  the  10  year  period  of  the  FCC  rule,  as  a 
practical  matter  it  is  unlikely  that  NBC  will  ever  have  such  exclusivity.  Each  of  the 
contracts  provide  that  all  NBC  rights  including,  of  course,  exclusivity  are  exhausted  when 
the  film  is  used,  and  this  usually  occurs  before  the  10  year  period. 
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For  recorded  listing  of  releases  and  texts  call  632-0002 


For  general  information 
call  632-7260  ^^ 


April  29,  1975  -  B 
TELEVISION  NETWORK  REVENUES  UP  IN  1971* 


Revenues  and  profits  of  the  three  national  television  networks  and 
their  owned  and  operated  stations  increased  in  197^,  in  spite  of  the 
business  recession. 

Figures  released  by  the  FCC  today  indicate  that  net  broadcast  rev- 
enues of  the  television  networks  (ABC,  CBS  and  NBC)  and  their  15  owned 
and  operated  television  stations  were  $1.9  billion  in  1971*,  up  9-3  percent 
from  1973.   Profits  (before  Federal  income  tax)  increased  15.0  percent  to 
$331  million. 

Advertising  sales  from  network  operations  increased  9-0  percent  to 
$2.0  billion.   Net  revenues  from  networking  (after  deductions  for  payments 
to  affiliated  stations  and  advertising  agencies)  were  $1.5  billion,  up 
10.0  percent. from  1973.  Profits  from  networking  represented  a  21.8  per- 
cent increase  to  $225  million. 

The  net  broadcast  revenues  of  the  15  stations  owned  and  operated  by 
the  networks  increased  6.2  percent  from  1973  to  a  $375  million  level. 
Profits  (before  Federal  income  tax)  increased  2.8  percent  to  $106  million. 

The  three  television  networks  reported  spending  $150  million  on  their 
news  and  public  affairs  operations  in  1971*  compared  to  $lU0  million  in 
1973.   News  and  public  affairs  expenditures  for  the  owned  and  operated 
stations  are  not  reported. 
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Federal  Communications  Commission  ■  1919  M  Street,  NW.  ■  Washington,  D.C.  20554 


11CA7 


54455 


September  8,    1975 


TV  BROADCAST  FINANCIAL  DATA— 1974 


Advertising  expenditures  for  television  broadcasting,  as  reported  to  the 
FCC,  were  $4.35  billion  in  197 4 ,  up  8.8  percent  from  1973.  This  amount 
includes  $702  million  in  agency  commissions,  but  does  not  include  the 
costs  of  commercials  or  programs  supplied  by  advertisers;  the  latter  are 
not  reported  to  the  FCC  (Table  3). 

Of  the  $4.35  billion  of  television  advertising  expenditures,  $2.01 
billion  were  for  network  advertising,  up  9.0  percent  from  1973;  $1.34 
billion  for  national  and  regional  advertising,  up  8.6  percent;  and  $1.01 
billion  for  local  advertising,  up  8.6  percent  (Table  3). 

The  television  broadcasting  industry  reported  revenues  (gross  advertising 
revenues  plus  all  other  broadcast  revenues,  less  commissions)  of  $3.8 
billions,  up  9-0  percent  from  1973.   Expenses  increased  by  8.1  percent 
and  pre-tax  profits  rose  by  12.9  percent  to  $737  million  (Table  3). 

The  three  national  networks  reported  revenues  of  $1.54  billion,  up  10.0 
percent  from  1973.   Profits  increased  21.8  percent  to  $225.1  million. 

Revenues  of  network  owned  and  operated  stations  increased  by  6.2  percent 
to  $375.2  million  and  profits  by  2.8  percent  to  $105.7  million. 

The  other  stations  in  the  industry  increased  their  revenues  8.7  percent 
to  $1.86  billion  and  their  profits  by  11.2  percent  to  $406.3  million 
(Table  3). 

The  three  networks  reported  spending  $150  million  on  their  news  and 
public  affairs  operations  (Table  6);  this  compares  with  $140  million  in 
1973. 
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LIST  OF   TABLES 


Table    Number  Subject 

Table      1  Televison    Industry   financial   data      196^-197U 

Table      2  Revenues,  expenses   and    income   of    TV  networks   and   stations 

(UHF  vs    VHF),      1973-1971+ 

Table      2a  Revenues,    expenses   arod    income   of    independent    television 

stations    (UHF   vs   VHF),      1970-1971+ 

Table      3  Financial    data  of    TV  networks,    their  owned   and  operated 

TV  stations,    and  other   TV  stations,    1971+ 

Table      i*  Number  of   commercial    television   stations   operating  and 

reporting    (UHF  vs   VHF),    1971+ 

Table      5  Detailed   financial   data,    all    TV  stations,    1971+ 

Table      5a  Detailed   fincncial   data,    UHF   network  affiliated   stations, 

1971+ 

Table      5b  Detailed    financial   data,    UHF   independent   stations,    1971+ 

Table      5c  Detailed   financial   data,    VHF   network  affiliated   stations, 

1971+ 

Table      5d  Detailed   financial   data,    VHF   independent   stations,    1971+ 

Table      6  Detailed    financial   data,    major   TV  networks 

Table      7  Number   of    TV  stations    reporting   profit   or    loss    by  amount 

of    profit   or    loss,    197U    (UHF  vs   VHF  and    independent  vs. 
network  affiliated) 

Table      8  Number   of    VHF   TV  stations    reporting   profit   or    loss   by 

volume    of    revenue,    197U 

Table      9  Number  of    UHF   TV  stations   reporting      profit   or    loss    by 

volume    of    revenue,    1971+ 

Table   10  -       Major   expense   cataeories    by   TV  networks,    their  owned   and 

operated   stations   and   other   VHF  and   UHF  stations,    1971+ 


410 


Table  11  Principal  expense  items  of  VHF  TV  stations  by  revenue 

class,  197U 

Table  12  Principal  expense  items  of  UHF  TV  stations  by  revenue 

class,  197U 

Table  13  Investment  in  tangible  property:  TV  networks,  their  owned 

and  operated  stations  and  other  VHF  and  UHF  stations,  197U 

Table  14  Employment  by  TV  networks,  their  owned  and  operated 

stations,  and  other  VHF  and  UHF  stations,   1970-197U 

Table  15  Number  of  TV  stations  reporting  payments  to  principals, 

197U 

Table  16         Relationship  of  TV  station  losses  to  reported  payments  to 
principals,  and  to  reported  depreciation,  197U 

Table  17  Individual  TV  market  data,  197U 

Table  18  Volume  of  barter  and  trade-out  transactions,  by  market,  197U 

Table  19         Detailed  financial  data  for  "small  market"  television 
stations.  197U 

Table  20         Revenues,  expenses  and  income  for  "small  market"  television 
stations,   1970-197U 

Table  21  Number  of  small  market  TV  stations  reporting  profit  or 

loss  by  amount  of  profit  or  loss,  VHF  vs  UHF  and  indepen- 
dents vs  network  affiliates,  197U 

Table  22  Number  of  small  market  VHF  stations  reporting  profit  or 

loss  by  revenue  class,  197U 

Table  23  Number  of  small  market  UHF  stations  reporting  profit  or 

loss  by  revenue  class,  197U 
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Table  2 

BROADCAST  REVENUES,  EXPENSES  AND  INCOME  OF 
TELEVISION  NETWORKS  AND  STATIONS,  1973-1971* 
(In  Millions  of  Dollars) 


BROADCAST  REVENUES  1/ 

3  Networks 

15  Network  Owned  and  Operated 
Stations  (all  VHF) 

All  other  Stations 

1*79  VHF  2/ 

175  UHF  3/ 
Subtotal 
Industry  Total 

BROADCAST  EXPENSES 

3  Networks 
15  Network  Owned  and  Operated 
Stations  (all  VHF) 

All  other  Stations 

U79  VHF  2/ 

175  UHF  3/ 
Subtotal 
Industry  Total 

BROADCAST  INCOME  (before  Federal  income  tax) 

3  Networks 

15  Network  Ow.  ed  and  Operated 
Stations  (all  \THF) 

All  other  Stations 

1*79  VHF  2/ 

175  UHF  3/ 
Subtotal 
Industry  Total 


1271 
i,5i*5.9 
375.2 


1,626.9 

228.2 

1,855.2 

3,776.3 


$  1,320.8 
269.5 


1,215.9 

233.1 

1.UU8.9 

3,039-2 


$   225.1 


105.7 


1973 

%   Increase 
1973-1971* 

l,l»0l*.9 

10.0 

353.1 

6.2 

1,1*97.1* 

209.1* 

1,706.8 

3, 1*61*.  8 

8.6 
9.0 
8.7 

9.0 

1,220.0 

8.3 

250.3 

7-7 

1,121*.  3 

217.0 

1.3U1.U 

2,811.7 

8.1 
7.1* 
8.0 
8.1 

$     18U.8 


102.8 


1*11.1 
C*.9) 
U06. 3 
737-1 


373.1 
(7-7) 
loTT 

653.1 


21.8 
2.8 

10.2 

11.2 
12.9 


1/      Net,  after  commissions  to  agencies,  representatives  and  brokers,  after  cash 
discounts. 

2/   The  !*79  VHF  stations  represent  500  operations  including  21  satellite  stations 
that  filed  a  combined  report  with  their  parent  stations.   The  1973  data  reflect 
l*7li  VHF  stations  representing  U96  operations  including  22  satellite  that  filed 
a  combined  report  with  their  parent  stations. 

3/   The  175  UHF  stations  represent  179  operations  including  1*  satellites  that  filed 
a  combined  report  with  their  parent  stations.   The  1973  data  reflect  177  UHF 
stations  representing  l8l  operations  including  "  satellites  that  filed  a 
combined  report  with  their  parent  stations. 

NOTE:   Last  digits  may  not  add  to  totals  because  of  rounding. 
(  )  denotes  loss. 
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Revised 
Table  2a 

Revenues,  Expenses  and  Income  of 
Independent  Television  Stations,  1970-1971* 


Year  and  Class 
of  Station 

Number  of 
Stations 

Revenues 
(In 

Expenses 
Thousands  of  Dollars 

Income  1/ 

1971* 

;) 

VHF 
UHF 

31 

58 

$198,552 
99,012 

$190,205 
109,937 

$  8,31*8 
(10,925) 

1973 

VHF 
UHF 

32 
56 

199,595 
90,688 

182,506 
101,018 

17,090 
(10,329) 

1972 

VHF 
UHF 

31* 
58 

193,533 
80,907 

171*, 1*55 
98,1*63 

19,078 
(17,566) 

1971 

VHF 
UHF 

33 

61 

l6l,88l 
63,21*5 

156,215 
92,61*7 

5,665 
(29,1*02) 

1970 

VHF 
UHF 

31 
59 

167,1*31 
1*6,897 

11*8,165 
87,027 

19,265 
(1*0,130) 

1/   Before  Federal  income  tax.   (    )  denotes  loss 

NOTE:   Last  digits  may  not  add  to  totals  because  of  rounding. 
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Table  U 
COMMERCIAL  TELEVISION  STATIONS  IN  OPERATION,  197**  1/ 


Stations  in  operation  during 
19T1*  tut  ceasing  operations 
before  December  31,  1971*: 


VHF 


UHF 


TOTAL 


Stations  in  operation  on 

December  31,  1971* : 

Full  year 
Part  year 
TOTAL 


515 

193 

708 

0 

3 

3 

515 

196 

711 

C.   TOTAL  STATIONS  IN  OPERATION 
DURING  197U: 


515 


202 


717 


D.   Less:   Stations  not  reporting  — 


2/ 


22 


23 


E.   TOTAL  STATIONS  REPORTING 

1.  Full  year  operation 

with  over  $25,000 
in  time  sales 

2.  Part  year  operation 

with  over  $25,000 
in  time  sales 


51U 

180 

69U 

51b 

177 

691 

1*91 

169 

660 

0 

3 

3 

0 

2 

2 

1/  Includes  60  satellite  stations,  25  of  which  filed  combined  reports  with 
their  parent  station  and  35  of  which  filed  separate  reports. 

2/  Stations  that  were  sileat  for  the  entire  year  are  counted  as  operating 
but  not  reporting.   Commercial  stations  that  obtained  most  of  their 
revenues  from  contributions  rather  than  from  time  sales  are  also  counted 
as  operating  but  not  reporting.   In  addition,  a  few  stations  did  not 
file  in  time  to  be  included  in  this  report. 
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Table  5 


REVENUE  AMD  EXPENSE  ITEMS  FOR  ALL  TV  STATIONS  REPORTING,  1971* 
(In  Thousands  of  Dollars) 


SCHEDULE  1.    BROADCAST  REVENUES 


LINE 
NO. 


CLASS  OF  BROADCAST  REVENUES 
(a) 


MAKE   ENTRIES 

IN  THIS 

COLUMN  FIRST 

(omit  cents) 

(b) 


USE  THIS 
COLUMN  FOR 
YOUR  TOTAL- 
ING ONLY 
(omit  cents) 

(c) 


9 

10 
11 

12 


13 
14 
15 
16 

17 
18 


19 


REVENUES  FROM  THE  SALE  OF  STATION  TIME: 

(1)  Network 

Sale  of  station  lime  to  networks: 
Sale  of  station  time  to  major  networks,  ABC,  CBS,  MBS, 

NBC  (before  line  or  service  charges) Jl'-.^i. 

Sale  of  station  time  to  other  networks  (before  line  or 

service  charges) l.a?"?2i  . 

Total  (lines  4  +  S) 

(2)  Non-network  (after  trade  and  special  discounts  but  before 
cash  discounts  to  advertisers  and  sponsors,  and  before  com- 
missions to  agencies,  representatives  and  brokers). 

Sale  of  station  time  to  national  and  regional  advertisers  or 

sponsors '.3?  ^.'  • 

Sale  of  station  time  to  local  advertisers  or  sponsors  i»v vi.  . 

Total  (lines  8+9) 

Total  sale  of  station  time  (lines  6  +  10) 


2l45,02U 


3,229 


2W  .251* 


1,329,216 


979,357 


2,308,573 


2,556,827 


BROADCAST  REVENUES  OTHER  THAN  FROM  SALE  OF 
STATION  TIME  (after  deduction  for  trade  discounts  but  before 
cash  discounts  and  before  commissions): 

(1)  Revenues  from  separate  charges  made  for  programs,  mate- 
rials, facilities,  and  services  supplied  to  advertisers  or 
sponsors  in  connection  with  sale  of  station  time: 

(a)  to  national  and  regional  advertisers  or  sponsors  .  .  t*?-PV . 

(b)  to  local  advertisers  or  sponsors '?7:6.4'. 

(2)  Other  broadcast  revenues .10.5'.7^' . 

Total  broadcast  revenues,  other  than  from  time  sales  (lines 
13  +  14  +  IS) 


TOTAL  BROADCAST  REVENUES  (lines  11  +  16)  . 

(1)  Less  commissions  to  agencies,  representatives,  and  brokers 
(but  not  to  staff  salesmen  or  employees)  and  less  cash 
discounts l7?-?°i 

NET  BROADCAST  REVENUES  (lines  17  minus  line  18)  1/.  .  .  . 


6>7 


32,915 
3^,586 


1*01,020 


7**, 1*1*1 


2,631,268 


2,230,21*9 


1/ 


1/  Includes  $61,71*1* ,260  from  barter  and  trade-out  transactions. 

2/  Schedule  2  line  6  is  included  in  Schedule  2  line  7. 

3/  Total  payroll  is  the  sum  of  Schedule  2  lines  2,  6,  7,  17  and  21. 

1+/  Stations  reporting  less  than  $25,000  in  total  revenues  are  not  required  to 
report  items  in  Schedules  1  and  2  but  are  required  to  report  in  Schedule  3. 
Therefore,  totals  in  Schedules  1  and  2  are  somewhat  lower  than  totals  in 
Schedule  3. 


NOTE:   Last  digits  may  not  add  to  totals  because  of  rounding. 


417 


Table  5  ( cont . ) 
(In  Thousands  of  Dollars) 


SCHEDULE  2.    BROADCAST  EXPENS 


ES 


LINE 
NO. 


CLASS  OF  BROADCAST  EXPENSES 


(°) 


MAKE  ENTRIES 

IN  THIS 
COLUMN  FIRST 

(omit  te"i 

(b)   


USE  THIS 
COLUMN  FOR 
YOUR  TOTAL- 
ING ONLY 
(omit  contt) 

<c) 


1 
2 

3 
4 

5 
6 
7 
8 
9 
10 

11 
1? 

13 

14 

15 

16 
17 
18 
19 

20 

21 

22 

22a 

22b 

23 

24 

25 


TECHNICAL  EXPENSES: 

Technical  payroll* 'f':*.". 

All  ether  technical  expenses '"'".". 

Total  technical  expenses 


155, 20U 


75,327 


PROGRAM  EXPENSES: 

Payroll*  for  employees  considered  "talent" J".'-.8*'. 

Payroll*  tor  all  other  program  employees '•,>■.'?'. 

Rental  and  amortization  of  film  and  tape .".,\*0.1 . 

Records  and  transcriptions ".7:'t'. 

Cost  of  outside  news  services    <*8:*?>. 

Payments  to  talent  other  than  reported  in  line  (6) '■••.49'. 

Music  license  fees ''':'.". 

Other  performance  and  program  njhts '*•:•»•. 

All     iher  program  expenses '"'.'V. 

Total  program  expenses 


2/ 


27fc,537 


.«■:.■/>,■■ 


1.567 


-il* 


£ 


P*672 

"3,3^ 


133,21s 


SELLING  EXPENSES: 

Selling  payroll* WW 

All  other  selling  expenses 17s.•,.0,. 

Total  selling  expenses      


108,12 


--.•,. 


GENERAL  AND  ADMINISTRATIVE  EXPENSES 

General  and  administrative  payroll* '.'V2.4'. 

Depreciation  and  amortization ,^.*'.,?'. 

Interest  

Allocated  costs  of  management  from  home  office  or  affihate(s)   .  .  . 

Other  general  and  administrative  expenses '".'4.°'. 

Total  general  and  administrative  expenses 

TOTAL  BROADCAST  EXPENSES  Mines  4+15  +  19+24    


91. 2M 


^l,'.Q; 


gg 


233.522 


230,531 


736.228 


217, 36U 


533,^66 


1     717    SflQ 


*  Pen  roll  includes    salaries,  uages,  bonuses  and  commissions. 


Total  Payroll:      $  630,815 


SCHEDULE  3.    BROADCAST  INCOME 


LINE 
NO. 


Broadcast  revenues  (from  Schedule  1,  line  19) '.*!4"! 


Broadcast  expenses  (from 'Schedule  2,  line  2S) '■''  '•' 

Broadcast  operating  income  or  (loss)  (line  1  minus  line  2) 


Total  of  any  amounts  included  in  line  2  above  which  represent  payments  (salaries, 
commissions,  minaqomont  lees,  rents,  etc.)  lor  services  or  materials  supplied  by  the 
owners  or  stockholders,  or  any  clc   c  rel  ltive  of  such  persons  or  any  afliliatcd  company 
under  common  control  (see  page  3  of  instructions  ) '?'.'." 


NoU  :    If  no  such  payments  were  made,  check  here I     I 


AMOUNT 

(omit  canti) 


2-^30.297 


1.718.1*26 


511.671 


^_^_ 


418 


Table  5a 

REVENUE  AND  EXPENSE  ITEMS  FOR  UHF  NETWORK 
AFFILIATED  TELEVISION  STATIONS,  19T1* 

(In  Thousands  of  Dollars) 


SCHEDULE  1.    BROADCAST  REVENUES 


LINE 
NO. 


CLASS  OF  BROADCAST  REVENUES 


(<■) 


MAKE   ENTRIES 

IN  THIS 

COLUMN  FIRST 

(omit  cents) 

(b) 


USE  THIS 
COLUMN  FOR 
YOUR  TOTAL- 
ING ONLY 
(omit  cents) 

<c) 


9 
10 
11 

12 


13 

14 
15 
16 

17 
18 


19 


A.    REVENUES  FROM  THE  SALE  OF  STATION  TIME: 

(1)  Network 

Sale  of  station  time  to  networks: 
Sale  of  station  time  to  major  networks,  ABC,  CBS,  MBS, 

NBC  (before  line  or  service  charges) .<&•**>. 

Sale  of  station  time  to  other  networks  (before  line  or 

service  charges) l.2?'?2.'  . 

Total  (lines  4  +  5) 

(2)  Non-network  (after  trade  and  special  discounts  but  before 
cash  discounts  to  advertisers  and  sponsors,  and  before  com- 
missions to  agencies,  representatives  and  brokers). 

Sale  of  station  time  to  national  and  regional  advertisers  or 

sponsors '.3?*0.'  . 

Sale  of  station  time  to  local  advertisers  or  sponsors <<ivv.  . 

Total  (lines  8+9) 

Total  sale  of  station  time  (lines  6  +  10) 


17.664 


103 


17,767 


50,811 
72,316 


123,127 
lUO.Bo'* 


B.    BROADCAST  REVENUES  OTHER  THAN  FROM  SALE  OF 

STATION  TIME  (after  deduction  for  trade  discounts  but  before 
cosh  discounts  and  before  commissions): 

(1)  Revenues  from  separate  charges  made  for  programs,  mate-; 
rials,  facilities,  and  services  supplied  to  advertisers  or 
sponsors  in  connection  with  sale  of  station  time: 

(a)  to  national  and  regional  advertisers  or  sponsors  .  .  .'«?■.»«' . 

(b)  to  local  advertisers  or  sponsors 'f."W 

(2)  Other  broadcast  revenues .I6.5".7*' . 

Total  bioadcast  revenues,  other  than  from  time  sales  (lines 
13  +  14+15) 


23U 


2,351 


2,939 


5.52U 


TOTAL  BROADCAST  REVENUES  {lines  11  +  16) 

(1)  Less  commissions  to  agencies,  lepreseniatives,  and  brokers 
(but  not  to  staff  salesmen  or  employees)  and  less  cnr.h 
discounts    V9-V>1 


LJtfijtlfl 


17,261* 


D.    NET  BROADCAST  REVENUES  (lines  17  minus  line  18) 


129,151* 


±/ 


1/  Includes  $5,057,987  in  barter  and  trade-out  transactions. 

2/  Schedule  2  line  6  is  included  in  Schedule  2  line  7- 

3/  Total  payroll  is  the  sum  of  Schedule  2  lines  2,  6,  7,  17  and  21. 

k/     Stations  reporting  less  than  $25,000  in  total  revenues  are  not  required  to 
report  items  in  Schedules  1  and  2  but  are  required  to  report  in  Schedule  3- 
Therefore,  totals  in  Schedules  1  and  2  are  somewhat  lower  than  totals  in 
Schedule  3. 


NOTE: 


Last  digits  may  not  add  to  totals  because  of  rounding. 
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LINE 
NO. 


1 

2 
3 
4 

5 
6 
7 
8 
9 
10 

11 
1? 

13 

14 

15 

16 
17 
18 
19 

20 

21 

22 

22o 

22b 

23 

24 

25 


Table  5a  (cont. ) 


SCHEBULE  2.    BROADCAST  EXPENS 


ES 


CLASS  OF  BROADCAST  EXPENSES 


<o) 


TECHNICAL  EXPENSES 

Technical  payroll* 

All  other  technical  expenses 
Total  technical  expenses.  . 


4  «« 

us-eot 


PROGRAM  EXPENSES 

Payroll*  lor  employees  considered  "talent" .<».':«'. 

Payroll*  lor  all  other  proqram  employees '•■'?l. 

Rental  and  amortization  of  film  and  tape J™-.*0.' . 

Records  and  transcriptions ".':*?'. 

Cost  of  outside  news  services    <«.*?'. 


Payments  to  talent  other  than  reported  in  line  (6) 'V.4?'. 

Music  license  fees 

Other  performance  and  proqram  rights <i':>P>. 

All  other  proqram  expenses •'  •  • 


Total  proqram  expenses    . 

SELLING  EXPENSES; 

Selhnq  payroll* 

All  other  sellinq  expenses 
Total  sellinq  expenses 


73  eo» 


MAKE    ENTRIES 

IN   THIS 

COLUMN  FIRST 

(omit  contt) 

(b) 


lO-j-Zg 


■,••■■• 


2/ 


rrgrg 


9,733 


JLS_ 


■    ■■■', 


i- 


-.-... 


— -' 


e7i3i 


USE  THIS 

COLUMN  FOR 

YOUR  TOTAL 

ING  ONLY 

(omit   conts) 

(c) 


1^. 


10,1*  1*9 


v,-   - 


GENERAL  AND  ADMINISTRATIVE  EXPENSES: 

General  and  adrr.inistrativc  payroll* 

Depreciation  and  amortization 

Interest  

Allocated  costs  of  manaqement  from  home  office  or  affiliate(s) 

Other  qeneral  and  administrative  expenses 

Total  general  and  administrative  expenses 

TOTAL  BROADCAST  EXPENSES  (lines  4  f  15  I  19  t  24    


I  1  I    24) 
129-921 


8,130 


12-^9 


^J2i. 


l>0,08l 


17,^73 


U6.U86 


'Payroll  includes    salaries,  uages,   bonuses  and  commissions. 


Total  Payroll:  $  U6,58l   3/ 


SCHEDULE  3.    BROADCAST  INCOME 


LINE 
NO. 


Broadcast  revenues  (from  Schedule  i,  line  19) 

Broadcast  expenses  (from  Schedule  2,  line  25) 

Broadcast  operating  income  or  (loss)  (line  1  minus  line  2) 


Total  of  any  amounts  included  in  line  2  above  which  represent  payments  (salaries, 
commissions,  management  Ices,  rents,  etc.)  for  services  or  materials  supplied  by  the 
owners  or  stockholders,  or  any  close  relative  ol  such  persons  or  any  atfiliatod  company 
under  common  control  (sec  page  3  ol  instructions  ) 


le:    If  no  such  payment.;  were  made,  check  here 


Z3 


AMOUNT 

(omit   c«nt») 


129,169 


123,132 


6,037 


3,85: 
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Table  5b 

REVENUE  AND  EXPENSE  ITEMS  FOR  UHF  INDEPENDENT 
TELEVISION  STATIONS,  1971* 

(In  Thousands  of  Dollars) 


SCHEDULE  1.    BROADCAST  REVENUES 


LINE 
NO. 


CLASS  OF   BROADCAST  REVENUES 
(a) 


MAKE  ENTRIES 

IN  THIS 
COLUMN  FIRST 

(omit   cents) 
(b) 


USE  THIS 
COLUMN  FOR 
YOUR  TOTAL- 
ING ONLY 
(omtt  cents) 

(c) 


9 

10 
11 

12 


13 
14 
15 
16 

17 
18 


19 


A. 


REVENUES  FROM  THE  SALE  OF  STATION  TIME: 

(1)  Network 

Sale  of  station  time  to  networks: 
Sale  of  station  time  to  major  networks,  ABC,  CBS,  MBS, 

NBC  (before  line  or  service  charges) '.m-.zfi. 

Sale  of  station  time  to  other  networks  (before  line  or 

service  charges) '.2?'?2.'  . 

Total  (lines  4  +  S) 

(2)  Non-network  (after  trade  and  special  discounts  but  before 
cash  discounts  to  advertisers  and  sponsors,  and  before  com- 
missions to  aqencies,  representatives  and  brokers). 

Sale  of  station  time  to  national  and  reqional  advertisers  or 

sponsors '.3M0.'  . 

Sale  of  station  time  to  local  advertisers  or  sponsors t*\- *»».  . 

Total  (lines  8+9) 

Total  sale  of  station  time  (lines  6  +  10) 


JtL 


1,103 


1.1U8 


50,392 
57,878 


108,270 


109, ^18 


B.    BROADCAST  REVENUES  OTHER  THAN  FROM  SALE  OF 
STATION  TIME  (after  deduction  tor  trade  discounts  but  before 
cash  discounts  and  before  commissions): 

(1)  Revenues  from  separate  charges  made  for  programs,  mate- 
rials, facilities,  and  services  supplied  to  advertisers  or 
sponsors  in  connection  with  sale  of  station  time: 

(a)  to  national  and  regional  advertisers  or  sponsors  .  .  )*P-?V . 

(b)  to  local  advertisers  or  sponsors '?7:6.41. 

(2)  Other  broadcast  revenues !6.5.72.'  . 

Total  broadcast  revenues,  other  than  from  time  sales  (lines 
13+14+15) 


1*91 


5,525 


1,588 


7,605 


C.    TOTAL  BROADCAST  REVENUES  (lines  11  +  16)  . 

(1)  Less  commissions  to  agencies,  representatives,  and  brokers 
(but  not  to  staff  salesmen  or  employees)  and  less  cash 
discounts    '.7?-?°l 


11T.Q23 


18,036 


D.    NET  BROADCAST  REVENUES  (lines  17  minus  line  18) 


98,987 


1/ 


1/  Includes  $6,006,87**  in  barter  and  trade-out  transactions. 

2/  Schedule  2  line  6  is  included  in  Schedule  2  line  7. 

3/  Total  payroll  is  the  sum  of  Schedule  2  lines  2,  6,  7,  17  and  21. 

V  Stations  reporting  less  than  $25,000  in  total  revenues  are  not  required  to 
report  items  in  Schedules  1  and  2  but  are  required  to  report  in  Schedule  3. 
Therefore,  totals  in  Schedules  1  and  2  are  somewhat  lower  than  totals  in 
Schedule  3. 


NOTE:   Last  digits  may  not  add  to  totals  because  of  rounding. 
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Table  5b  (cont. ) 


SCHEDULE  2.    BROADCAST  EXPENS 


ES 


LINE 
NO. 


CLASS  OF  BROADCAST  EXPENSES 


o) 


MAKE   ENTRIES 

IN  THIS 
COLUMN  FIRST 

(omit   conts) 
(b) 


USE  THIS 

COLUMN  FOR 

YOUR  TOTAL 

ING  ONLY 

(omit   conts) 

(c) 


3 
4 

5 
6 
7 
8 
9 
10 

11 
1? 

13 

14 


16 
17 
18 
19 

20 

21 

22 

22o 

22b 

23 

24 

25 


TECHNICAL  EXPENSES: 

Technical  payroll* '*'.:". 

All  other  technical  expenses '.".''.". 

Total  technical  expenses 


8,876 


13,51*0 


PROGRAM  EXPENSES: 

Payroll*  lor  employees  considered  "talent" J8.7'.84'. 

Payroll*  lor  all  other  program  employees H*-.7?'. 

Rental  and  amortization  of  film  and  tape .".'•.*°> . 

Records  and  transcriptions n.'.241. 

Cost  of  outside  news  services     * ^ °-. 3 ? > . 

Payments  to  talent  other  than  reported  in  line  (6) ,s.3-.4?>. 

Music  license  fees 141."4.*'. 

Other  performance  and  program  rights <♦•;•*'. 

All  other  program  expenses    'V:8.41. 

Total  program  expenses 


2/ 


ZQ.ITT 


JLL 


JiOJL 


urr 


jlj£ 


7.196 


--,    ■• 


SELLING  EXPENSES: 

Selling  payroll* WW 

All  other  selling  expenses "':'?'. 

Total  selling  expenses      


7,61.1 


'3, 1-"- 


16,765 


GENERAL  AND  ADMINISTRATIVE  EXPENSES: 

General  and  administrative  payroll* VW 

Depreciation  and  amortization ",*~.'V 

Interest  

Allocated  costs  of  management  from  home  office  or  affiliate(s)   .  .  . 

Other  general  and  administrative  expenses '?3.4.01. 

Total  general  and  administrative  expenses 

TOTAL  BROADCAST  EXPENSES  (lines  4  +  15  +  19  t  24    


4*252. 


6,727 


-H£ 


1^,390 


3U.2U3 


109,579 


'Pay  mil  includes    salaries,  wages,   bonuses  and  commissions 


Total  Payroll:   $  31,880   3/ 


SCHEDULE  3.    BROADCAST  INCOME 


LINE 
NO. 


Broadcast  revenues  (from  Schedule  1,  line  19) '■"■  '"■ 

Broadcast  expenses  (from  Schedule  2,  line  25) !48-.8<!' 

Broadcast  operatina  income  or  (loss)  (line  1  minus  line  2) 

Total  ol  any  amounts  included  in  line  2  above  which  represent  payments  (salaries, 
commissions,  management  Ices,  rents,  etc.)  for  services  or  materials  supplied  by  the 
owners  or  stockholders,  or  any  close  relative  ol  such  persons  or  any  alliliatcd  company 
under  common  control  (see  page  3  of  instructions  ) .  .  .  . 

Note:    If  no  such  payments  were  made,  check  here I     I 


AMOUNT 
(omit  conts) 


99,012 


109,937 


(10,925) 


3,1*06 


vi-qnn  n  .  ic 
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Revised 

Table  5c 

REVENUE  AND  EXPENSE  ITEMS  FOR  VHF  NETWORK  AFFILIATED 
TELEVISION  STATIONS,  197I* 

(In  Thousands  of  Dollars) 


SCHEDULE'.    BROADCAST  REVENUES 


LINE 
NO 


CLASS  OF   BROADCAST  REVENUES 


(o) 


MAKE   ENTRIES 

IN  THIS 

COLUMN  FIRST 

(omit   cents) 

(b) 


USE  THIS 
COLUMN    FOR 
YOUR  TOTAL- 
ING ONLY 
(omit  cents) 

(c) 


9 
10 
11 

12 


13 
14 
15 
16 

17 
18 


19 


REVENUES  FROM  THE  SALE  OF  STATION  TIME: 
:    '■<  twork 

Sale  of  station  time  to  netwoixs: 
Sale  of  s'ction  time  to  major  networks,  ABC,  CBS,  VBS, 

NBC  (beiore  line  or  service  charges) .<v-.z*>. 

Sale  of  station  time  to  other  networks  (before  line  or 

service  charges) l.2??2.'  . 

Total  (lines  4  +  5) 

(2)  Non-network  (after  trade  and  special  discounts  but  be'ore 
cash  discounts  to  advertisers  and  sponsors,  and  before  com- 
missions to  agencies,  representatives  and  brokers). 

Sale  of  station  time  to  national  and  regional  advertisers  or 

sponsors '.33'40.'  . 

Sale  of  station  time  to  local  advertisers  or  sponsors  14  vv. 

Total  (lines  8+9) 

Total  sale  of  station  time  (lines  6  +  10) 


BROADCAST  REVENUES  OTHER  THAN  FROM  SALE  OF 
STATION  TIME  (after  deduction  for  trade  discounts  but  before 
cosh  discounts  and  before  commissions): 

(1)  Revenues  from  separate  charges  made  for  programs,  mate- 
rials, facilities,  and  services  supplied  to  advertisers  ot 
sponsors  in  connection  with  sale  of  station  time: 

(a)  to  national  and  regional  advertisers  or  sponsors  .  .  lf-fV 

(b)  to  local  advertisers  or  sponsors 'J7:'.4'. 

(2)  Otl  ;r  broadcast  revenues I"."".72.' 

Total  broadcast  revenues,  other  than  from  time  sales  (lines 
13+14  +  15) 


227.160 


mo 


228.609 


1.073.f 


779.685 


3.637 


22,535 


21,1*32 


C.  TOTAL  BROADCAST  REVENUES  (lines  11  *  16) 

(1)  Less  commissions  to  agencies,  representatives,  and  brokers 

(but  not  to  staff  salesmen  or  employees)  ind  less  cash 
discounts t'?;3)  . 

D.  NET  BROADCAST  REVENUES  (lines  17  minus  L  .e  18) 


326,227 


1-853.570 


P,08?,17Q 


1*7,603 


2.129.782 


1,8Q3. 555 


1/ 


1/  Includes  $ UU , 850 , 9^+8  in  barter  and  trade-out  transactions. 

2/  Schedule  2  line  6  is  included  in  Schedule  2  line  7- 

3/  Total  payroll  is  the  sum  of  Schedule  2  lines  2,  6,  7,  17  and  21. 

hj     Stations  reporting  less  than  $25,000  in  total  revenues  are  not  required  to 
report  items  in  Schedules  1  and  2  but  are  required  to  report  in  Schedule  3. 
Therefore,  totals  in  Schedules  1  and  2  are  somewhat  lower  than  totals  in 
Schedule  3. 


NOTE:   Last  digits  may  not  add  to  totals  because  of  rounding. 
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Revised 
Table  5c    (cont . ) 


SCHEDULE  2.    BROADCAST  EXPENS 


ES 


NO. 


CLASS  OF  BROADCAST  EXPENSES 


<o) 


MAKE    ENTRIES 

IN  THIS 
COLUMN  FIRST 

(omit  cents! 

lb) 


USE  THIS 
COLUMN  FOR 
YOUR  TOTAL- 
ING ONLY 
(omit  cents) 

fel 


9 
10 

11 
1? 

13 


16 
17 

18 
19 

20 

21 

22 

22a 

22b 

23 

24 

25 


TECHNICAL  EXPENSES 



er  technicol  expenses 
nses .  . 


118.050 


_^ 


PROGRAM  EXPENSES 

ployees  considered  "•alenl" J8.'-.'''. 

•  for  all  other  program  employees '«■.'?'. 

ntal  and  amortization  of  film  and  tape .,7.*••<>., . 

rds  and  transcriptions '\7:2*'. 

■  of  outside  news  services    '*.*-.*?». 

:.ent  other  than  reported  in  line  (6) ".V"'. 

ic  license  fees '?'.  '.". 

•r  performance  and  program  rights '*•:»**. 

other  program  expenses 'V:*.4'. 

Total  program  expenses 


,  ■  ■■-  ■ 


-U2I2. 


_-_^ 


_-^ 


_— 


l*.3Q6 


SELLING  EXPENSES: 

'»*W 

Mher  selling  expenses I73.".°'. 

ing  expenses      


:    .  ■  -  ■ 


^-■^3 


GENERAL  AND  ADMINISTRATIVE  EXPENSES: 

::.d  administrative  payroll* '.'V2.41. 

relation  and  amortization ".V?1. 

Interest  

Allocated  costs  of  management  from  home  office  or  affiliates)    .  .  . 

Other  general  and  administrative  expenses 

Total  general  and  administrative  expenses 

TOTAL  BROADCAST  EXPENSES  (lines  4  •  15  »  19  t  24    


69.572 


,     ' 


■..; 


.  •-  ,: 


.7U.2QU 


^l.l^Q 


162,697    I 


1406.210 


1.29U.861 


^Payroll  includes    salaried,  uaprs,   bonuses  and  commissions. 


Total  Payroll:    $  1*93,631     3/ 


SCHEDULE  3.    BROADCAST  INCOME 


LINE 
NO. 


Broadcast  revenues  (from  Schedule  I,  

..os  (trom  Schedule  2,  line  2S) 

peratinT_income  or  (loss)  (line  1  minus  line  2) 


AMOUNT 
(omit  cents) 


'l,803,563 


._     _ 


S08.U11 


}f  any  amounts  included  in  line  2  above  which  represent  payments  (. 
•  igement  fees,  rents,  etc.)  lor  si 
,  or  any  close  relative  ol  s 
•1  control  (sec  page  3  ol  instructions  ) 


... 


□ 


y 

V 


,-  ■ 
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Revised 
Table  5d 

REVENUE  AND  EXPENSE  ITEMS  FOR  VHF  INDEPENDENT 
TELEVISION  STATIONS,  1971* 

(In  Thousands  of  Dollars) 


SCHEDULE  1.    BROADCAST  REVENUES 


LINE 
NO. 


CLASS  OF  BROADCAST  REVENUES 
(a) 


MAKE   ENTRIES 

IN   THIS 

COLUMN  FIRST 

(omit   cents) 


USE  THIS 
COLUMN  FOR 
YOUR  TOTAL- 
ING ONLY 
(omit   cents) 

(c) 


9 
10 
11 

12 


13 

14 
15 
16 

17 
13 


19 


A.    REVENUES  FROM  THE  SALE  OF  STATION  TIME: 

(1)  Network 

Sale  of  station  time  to  networks: 
Sale  ot  station  time  to  major  networks,  ABC,  CBS,  MBS, 

'JBC  (before  line  or  service  charqes) 'jh'-.*«. 

Sale  of  station  time  to  other  networks  (before  line  or 

:  vice  charges) .' I.2?'?2.'  . 

Total  (lines  4  +  5) 

(2)  Non-network  (after  trade  and  special  discounts  but  before 
cash  discounts  to  advertisers  end  sponsors,  and  before  com- 
missions to  agencies,  representatives  and  brokers). 

Sale  of  station  time  to  national  and  regional  advertisers  or 

sponsors '.3?';°!  . 

Sale  of  station  time  to  local  advertisers  or  sponsorsm-vi.  , 

Total  (lines  8+9) 

Total  sale  of  station  time  (hnes  6  +  10) 


155 


JZL 


15^,129 


B. 


BROADCAST  REVENUES  OTHER  THAN  FROM  SALE  OF 
STATION  TIME  (after  deduction  for  trade  discounts  but  before 
cash  discounts  and  before  commissions): 

(1)  Revenues  from  separate  charges  made  for  programs,  mate- 
rials, facilities,  and  services  supplied  to  advertisers  or 
sponsors  in  connection  with  scle  of  station  time: 

(a)  to  national  and  regional  advertisers  or  sponsors  .  .  I'f-PV . 

(b)  to  local  advertisers  or  sponsors '?7:6.". 

(2)  Other  broadcast  revenues !s.5\72.' . 

Total  broadcast  revenues,  othe-  than  from  time  sales  (lines 
13+14+15) 


2.585 
2,50U 


5,620 


C.    TOTAL  BROADCAST  REVENUES  (lines  11   ^  16) 

(1)  Less  commissions  to  aqencies.  representatives,  and  brokers 
(but  not  to  staft  salesmen  or  employees)  and  less  cash 
discounts    Vi-fl 


39,^93 


D.  NET  BROADCAST  REVENUES  (lines  17  minus  line  18) 


730 


223,607 


224; 336 


13,709 


238,045 


198,552 


1/ 


1/   Includes  $5,828,451  in  barter  and  trade-out  transactions. 

2/   Schedule  2  line  6  is  included  in  Schedule  2  line  7- 

3/     Total  payroll  is  the  sum  of  Schedule  2  lines  2,  6,  7,  17  and  21. 

h_/     Stations  reporting  less  than  $25,000  in  total  revenues  are  not  required  to 
report  items  in  Schedules  1  and  2  but  are  required  to  report  in  Schedule  3. 


NOTE:   Last  digits  may  not  add  tc  totals  because  of  rounding. 
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Revised 
"able  5d   (cont. ) 


SCHEDULE  2.    BROADCAST  EXPENSES 


T 


CLASS  OF   BROADCAST  EXPENSES 


MAKE   ENTRIES 

IN  THIS 

COLUMN  FIRST 

(omit   cents) 

(b)    


USE  THIS 
COLUMN  FOR 
YOUR  TOTAL- 
ING ONL  Y 
(emit  cents) 

(e) 


5 
6 

8 
9 
10 

11 
I? 
13 
14 


16 
17 
18 
19 

20 

21 

22 

22a 

22b 

23 

24 

25 


TECHNICAL  EXPENSES 

icol  payroll* 

■ 


17,856 


. 


PROGRAM  EXPENSES: 

ployees  considered  "talent" 

Payroll*  tor  all  other  program  emplcvees ">'-.'<l. 

:  amoitization  of  film  and  "ape .l7.'■•0., . 

>rds  und  transcriptions ' 

I  ol  outside  news  services    '?»-.»?>. 

Payments  lo  talent  other  than  reported  in  line  (6) 1:!3-.4?'. 

ic  license  lees '*'.""'. 

Other  performance  and  program  rights <*•:»*'. 

ther  proqram  expenses '' '.".*'. 

Total  proqram  expenses 


2/ 


51,238 


-Lki 


_^ 


-.-,■■ 


^ 


,  ■  ■ 


_, 


101,367 


SELLING  EXPENSES: 

..nq  payroll* l«.-V. 

Mher  selling  expenses '?3."".01. 

Total  selling  expenses     


9,0^ 


.  ■    ■ 


GENERAL  AND  ADMINISTRATIVE  EXPENSES: 

neral  and  administrative  payroll* '.'V2.4'. 

:  reciation  and  amortization '"'."'. 

Interest  

Allocated  costs  of  management  from  home  office  or  affiliate(s)  .  .  . 
Other  general  and  administrative  expenses lf3:*?'. 

Total  general  and  administrative  expenses 

TOTAL  BROADCAST  EXPENSES  (lines  4  *  15  +  19  -  24    


7,786 


10,003 


2,113 





22.701; 


^6.527 


— ^, _ 


'Payroll  includes    salaries,  uages,   bonuses  and  commissions. 


Total  Payroll:!  58,723       3/ 


SCHEDULE  3.    BROADCAST  INCOME 


LINE 
NO. 


broadcast  revenues  (from  Schedule  1,  line  19) 


iroadcast  expenses  (Irom  Schedule  2,  line  2b) 

'roadcast  opirotinq  income  or  (loss)  (line  1  minus  line  2) 

otal  of  any  amounts  included  in  line  2  above  which  represent  pay  mes, 

jgement  lets,  rents,  etc.)  lor  services  or  maten 
Idors,  or  any  close  relative  of  such  poisons  01    : 

ider  common  control  (see  1  (ructions  ) 

•ere  made,  cheo  .  i     I 


AMOUNT 
(omit  cents) 


196.55^ 


190,205 


-'■,.-•• 


3,350 
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Table  6 

Revenue  and  Expense  Items  of  3  National  Television  Networks,  197** 
(In  Thousands  of  Dollars) 

SCHEDULE  1.   BROADCAST  REVENUES  OF  NETWORKS 

Line  CLASS  OF  BROADCAST  REVENUES  AMOUNT 

No. 


1  I.   NETWORK  REVENUES: 

2  (a)   Revenues  from  sale  of  time  when  program  is  supplied 

by  advertiser  $__j*5_t651__I/ 

3  (b)  All  other  advertising  revenues  1.955.030  -^ 

4  (c)   Revenues  from  stations  for  cooperative  programs  ...  ^,7^5   2/ 

5  (d)  All  other  broadcast  revenues  85,^21   2/ 

TOTAL  GROSS  BROADCAST  REVENUES.         2,090,8'*7~ 
5a    Value  of  trade  out  and  barter  transactions  included  in 

line  5  9,887 

II.  DEDUCT: 

7     (a)  Payments  to  stations  21*3,598 


8     (b)   Commissions  to  advertising  agencies,  representatives, 

brokers,  and  others,  and  cash  discounts  301,3^8 


9  TOTAL  DEDUCTIONS  5i»1*,91+6 


10  III.   NET  BROADCAST  REVENUES  (Line  6  minus  line  9)  1, 5^5, 901 


1/  These  figures  are  tallied  as  part  of  Network  Gross  Advertising  Revenue  in 
table  1  and  as  Network  Sales  to  Advertisers  in  table  3. 

2/  These  figures  are  tallied  as  Network  Sales  to  other  than  Advertisers  in 
table  3. 
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Table  6  (cont.) 
(In  Thousands  of  Dollars) 
(SCHEDULE  2.   NETWORK  BROADCAST  EXPENSES) 


Line 
No. 


CLASS  OF  BROADCAST  EXPENSE 


AM00N1 


1  GENERAL  CATEGORIES  OF  EXPENSES: 

2  Technical  expenses  

3  P  rogram  expenses  

4  Selling  expenses  

5  General  and  administrative  expenses  

6  Total  broadcast  expenses  (lines  2-5)  

7  SELECTED  EXPENSE  ITEMS 
(Subcategories  of  line  2-5  above): 

8  Salaries,  wages  and  bonuses  of  officers  and  employees 
engaged  in  following  categories: 

9  (a)  Technical  

10  (b)  Program  

11  (c)  Selling  

12  (d)  General  and  administrative  

13  (e)   Total  (All  officers  and  employees)  

14  Depreciation  of  tangible  property  

15  Amortization  expense  on  programs  obtained  from  others  (total) 

16  (a)  Feature  film  shown  or  expected  to  be  shown  in  U.S. 

theaters  

17  (b)  All  other  feature  film  

18  (c)  All  other  programs  

19  Records  and  transcriptions  

20  Music  1 icense  fees  

21  Other  performance  or  program  rights  

22  Cost  of  intercity  and  intracity  program  relay  circuits  ... 

23  Total  expense  for  news  and  public  affairs  j*J 


$     3/ 

1,11*6,176*" 

U8,600" 
12U.065 

1,320,8CT 


3/ 

180, 091* 

15,201 


250, 791* 
16,81*6 


676,186 

126,723 
16, 617 

"-•:•  ■  ■ 
__  ,-'•- 

•■"■  . :  - 
1*3,638 


ll*9,88o 


Line 
No. 


SCHEDULE  3.   BROADCAST  INCOME 


1  Broadcast  revenues  (from  Schedule  1,  line  12)  

2  Broadcast  expenses  (from  Schedule  2,  line  6)  

3  Broadcast  operating  income  (or  lossHline  1  minus  line  2). 


AMOUNT 


$  1, 5^,901 

1,320, BUI 

225,060 


3/  Because  methods  of  treating  technical  and  program  expense  differ  among  the 

networks,  the  two  figures  have  been  combined. 
4/   This  figure  contains  costs  already  shown  above.   Costs  of  sports  programs  are 

not  included. 
NOTE:   Last  digits  may  not  add  to  totals  because  of  rounding. 
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MU'/Rtr  op  TpLFylSlON  STATION^  OEPftRT-TNG  ProFTt 
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Tot*[_  Mii^nrp  OF 
STATINS  PTpORTTM^ 

MUMPER  °F  STATIONS 
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PROFITARLF  STATTOmS 
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uhf 

464 
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395 

fln 

85.1 
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VH17 
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IIHF 
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2 

LFSS  THAN 
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16 
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16 

10 

2 

MUMPER    °F    STATIONS 
REPORTING    I  nSSES 

UrjpPOFlTAPLF    STaTtoms 
AS    pEpCFNt    OF    TnTAl 

NUMBER    °F    CTATIPMS 
REPORTING    I  OSSES    Or : 

LFSS  tHAm  $lP,npn 
1  P,0n0  -  2^.000 
?5,oOo  -  50,00* 
So,oOp    _    lpn,npn 

inp,oOo  -  200.00" 
pOp.pPo    _   app.nnn 
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69 
l4.° 
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13 
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1 
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14 

7 

7 
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7 

13 

2? 

a 

11 

5 

11 

15 

1-7 

15 

12 

5 

It 
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12 


*    STATlnNS    hPFPATMG    FULL    YFAR    ^NLY    FYC!.ijnlN*    S^TFlLTTE      STATIONS 

Profits   are  before   federal   income   tax. 
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Table  13 


INVESTMENT  IN  TANGIBLE  BROADCAST  PROPERTY  OF  TELEVISION 
NETWORKS  AND  669  TV  STATIONS 
AS  OF  DECEMBER  31,  I97I+ 


3  National  Networks 


Total 


Number  of     Original      Original  Cost 
Stations  1/     Cost  V       Minus  Depreciation 

(In  Thousands  of  Dollars) 

-  -    $   255,265      $  101,01+8 


Network  owned  and 

operated  stations 

15 

107,101 

38,897 

Other  TV  stations 

VHF 

1*79 

1,236,032 

523,1+02 

UHF 

175 

233,209 

11U.285 

669 


1,831,607 


777,632 


1/  Six  of  these  stations  did  not  report  investment  in  tangible 

property;  some  of  these  may  be  operating  under  lease  arrangements, 
The  count  of  669  stations  represents  691*  operations  including  25 
satellites  whose  figures  were  reported  in  the  parent  stations' 
reports. 

2/     In  case  of  stations  which  have  been  sold,  represents  that 
portion  of  price  assigned  by  licensee  to  property. 

NOTE:   Last  digits  may  not  add  to  totals  because  of  rounding. 
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Table  14 

TOTAL  EMPLOYMENT  FOR  NETWORKS  AND  669  TV  STATIONS 
AS  OF  DECEMBER  31,  197U 


3  Networks 

15  Network  Owned  and 
Operated  Stations 

All  Other  Stations: 

VHF  Stations  (1*79) 

UHF  Stations  (175) 

Total  3  Networks  and 
669  TV  Stations  \.l 


Full  Time    Part  Time    Total 
1,935     13,158 


11,223 
fc,85fc 

32, 9^3 
6,333 

55,353 


217 


5,071 


3.53U     36,1*77 
867      7,200 

6,553     61,906 


3  Networks 

Network  Owned  and 
Operated  Stations 

All  Other  Stations 

TOTAL 


TOTAL 

EMPLOYMENT 

As  of 

December  31 

19T1» 

1973 

1972 

1971 

1970 

13,158 

12.U22 

12,1*10 

11,999 

13,197 

5,071 

U.991 

U.T92 

U.738 

1+.690 

U3.6T7 

1+2,822 

U2.18U 

1*1,362 

1*0,538 

61,906 

60,235 

59,386 

58,099 

58,1*25 

1/     The  count  of  669  stations  represents  69U  operations  including  25 
satellites  whose  figures  were  reported  in  the  parent  stations' 
reports. 
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Table  19 
197U  REVENUE  AND  EXPENSE  ITEMS  FOR  TELEVISION  STATIONS 
OUTSIDE  100  MAJOR  MARKETS  1/ 

(In  Thousands  of  Dollars) 


SCHEDULE  1.    BROADCAST  REVENUES 


LINE 
NO. 


CLASS  OF  BROADCAST  REVENUES 
(o) 


MAKE  ENTRIES 

IN  THIS 

COLUMN  FIRST 

(omit  cents) 

(b) 


USE  THIS 

COLUMN  FOR 

YOUR  TOTAL 

INC  ONLY 

(omit   cantl) 


9 
10 
11 

12 


13 

14 
15 
16 

17 
18 


19 


REVENUES  FROM  THE  SALE  OF  STATION  TIME 

(1 )  Network 

Sale  of  station  time  to  networks: 
Sale  of  station  time  to  major  networks,  ABC,  CBS,  MBS. 

NBC  (before  line  or  service  charges)     JWvM». 

Sale  of  station  time  to  other  networks  (before  line  or 

service  charges) '.2**2.'  . 

Total  (lines  4  +  5) 

(2)  Non-network  (after  trade  and  special  discounts  but  before 
cash  discounts  to  advertisers  and  sponsors,  and  before  com- 
missions to  agencies,  representatives  and  brokers). 

Sale  of  station  time  to  national  and  regional  advertisers  of 

sponsors '•"  ^'  . 

Sale  of  station  time  to  local  advertisers  or  sponsors  i*v*».  . 


i/.T-- 


338 


50.121 


122, 22U 
160,196 


Total  (lines  8+9) 

Total  sale  of  station  time  (lines  6  +  10) 


282, U20 
332,5^ 


BROADCAST  REVENUES  OTHER  THAN  FROM  SALE  OF 
STATION  TIME  (after  deduction  for  trode  discounts  but  before 
cosh  discounts  ond  before  commissions) 

(1)  Revenues  from  separate  charges  made  lor  programs,  mate- 
rials, taolities,  and  services  supplied  to  advertisers  or 
sponsors  in  connection  witli  sale  of  station  time: 

(a)  to  national  and  regional  advertisers  or  sponsors  .  .  MM* . 

(b)  to  local  advertisers  or  sponsors '•'.•4'. 

(2)  Other  broadcast  revenues .'•.•'.,1.' 

Total  broadca.it  revenues,  other  than  from  time  sales  (lines 
13  +  14  +  :5) 


TOTAL  BROADCAST  REVENUES  (lines  11  ♦  16)  . 

(1)  Less  commissions  to  agencies,  repiesentatives,  and  brokers 
(bu-  not  tc  staff  salesmen  or  employee;:)  and  less  cash 
discounts V1-m 


D     NET  BROADCAST  REVENUES  (lines  17  minus  line  18) 


1,039 


36,787 


11.71*8 


3l«U.289 


307,502 


2/ 


1/  The  100  major  markets  excluded  from  this  table  are  listed  In  the  attachment. 

2/  Includes  $7,781*,  175  in  barter  and  trade-out  transactions. 

3/  Schedule  2  line  6  is  included  in  Schedule  2  line  7. 

h/  Total  payroll  is  the  sum  of  Schedule  2  lines  2,  6,  7,  17  and  21. 

j>/  Stations  reporting  less  than  $25,000  in  total  revenues  are  not  required  to 
report  items  in  Schedules  1  and  2  but  are  required  to  report  in  Schedule  3. 
Therefore,  totals  in  Schedules  1  and  2  are  somewhat  lover  than  totals  in 
Schedule  3. 


10TZ:   lAst  digits  may  not  add  to  totals  because  of  rounding. 
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LINE 
NO. 


1 

2 

3 
4 

5 
6 
7 
8 
9 
10 

11 
1? 

13 

14 

15 

16 
17 
18 
19 

20 

21 

22 

22a 

22b 

23 

24 

25 


Table  19   (cont. ) 


SCHEDULE  2.    BROADCAST  EXPENSES 


CLASS  OF  BROADCAST  EXPENSES 


(a) 


TECHNICAL  EXPENSES: 

Technical  payroll* 

All  other  technical  expenses 
Total  technical  expenses  .  . 


.  l4V4.61. 

(49-56I 


PROGRAM  EXPENSES: 

Payroll*  for  employees  considered  "talent" .IV:64', 

Payroll*  for  all  other  program  employees '?'•.'?'. 

Rental  and  amortization  of  film  and  tape J7.*-.*0.' 

Records  and  transcriptions n.7:241. 

•Cost  of  outside  news  services    I?»-.3?1 

Payments  to  talent  other  than  reported  in  line  (6) 

Music  license  fees 

Other  performance  and  program  rights <»•:»« 

All  other  program  expenses •  • 

Total  program  expenses    


133-40)  t 

14  !    4tl 


SELLING  EXPENSES: 

Selling  payroll* ""•7-21- 

All  other  selling  expenses '73."".0'. 

Total  selling  expenses      


GENERAL  AND  ADMINISTRATIVE  EXPENSES: 

General  and  administrative  payroll* '.'VM 

Depreciation  and  amortization I2."".3?'. 

Interest  

Allocated  costs  of  management  from  home  office  or  affiliate(s)    .  .  . 

Other  general  and  administrative  expenses I33:4.01. 

Total  general  and  administrative  expenses 

TOTAL  BROADCAST  EXPENSES  (lines  4  +  15  +  19  f  24    


MAKE   ENTRIES 

IN  THIS 

COLUMN  FIRST 

(omit  cent*) 

(b) 


23,6314 

16,516 


3/ 


UP. 428 


2P.SQ1 


_22Q_ 


3,399 


?.gfB 


H.rrn 


USE  THIS 
COLUMN  FOR 
YOUR  TOTAL- 
ING ONLY 
(omit  cents) 


1*0,150 


91,212 


22,128 


11,990 


pn,7io 


28.9U8 


LkZ. 


Ti5,567 


31*. 118 


llU.172 


979.652 


*Payrull  includes    salaries,  uages,   bonuses  and  commissions. 


Total  Payroll:   $  106,900   hj 


SCHEDULE  3.    BROADCAST  INCOME 


LINE 
NO. 


Broadcast  revenues  (from  Schedule  i,  line  19) Vl'i'l 

Broadcast  expenses  (from  Schedule  2,  line  23) I4?-."!1 

Broadcast  operating  income  or  (loss)  (line  1  minus  line  2) 

Total  of  any  amount:;  included  in  line  2  above  which  represent  payments  (salaries, 
commissions,  management  leis,  rents,  etc.)  for  services  or  maleiials  supplied  by  the 
owncts  or  stockholders,  or  any  close  relative  of  such  poisons  01  any  affiliated  company 
undei  common  coutrol  (see  page  3  of  instructions  ) •"  •  • 

Mote:    If  no  such  payments  were  made,  check  here 1     I 


AMOUNT 
(omit  cents) 


307, 5^0 


280,236 


27,30U 


11.98U 
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ATTACHMllfT  TO  TABU    19 

too  Major  55555  55m 


1  New  York,  B.T.  (Including  Newark,  M.J.) 

2  Los  Angeles,  Cal.  (Including  Corona  and 
Pontana,  Cal.) 

1  Chicago,  111. 

4   Philadelphia,    Fa.    (Including   Burlington, 

B.J.) 
$   Boston,   Mate.    (Including  Cambridge,   Han.) 

6  Detroit,   Mich. 

7  San  Franclaco,   Cal.    (Including  Oakland, 
•   Cal.) 

$  Cleveland,    Ohio 
?  Washington,    D.    C. 

10  Pittsburgh,   Pa. 

11  "'Qitloore,   Md. 

12  St.    Louis,   Mo. 

13  Kartford-New   Haven-Nev  Britain,   Conn. 

14  Providence,    R. I. -New    Bedford,    Mae*. 

15  Dallas-  Pt.   Worth,   Tex. 

16  Cincinnati,   Ohio    (including  Newport,   Ky.) 
ij    M'nneapolls-St.    Paul,   Minn. 

18  Indianapolis,    Ind. 

19  Atlanta,   Ga. 

20  Miami,   Pla.    (Including  Pt.   Lauderdale,   Pla.) 

21  Buffalo,    N.T. 

22  Seattle-Tacoma,  Wash. 
2?  Kansas  City,  Mo. 

24  Milwaukee,   Wis. 

2$  Sacramento-Stockton,  Cal. 

26  Houston-Galveston,   Tex. 

27  Dayton,  Ohio   (including  Kettering,   Ohio) 

28  Columbus,    Ohio 

29  Johns  town- A  ltoona,   Pa. 

30  ''»rr  is  burg-Lancaster  -Lebanon-  York,    Pa. 

31  Tcmpa-St.    Petersburg,    Pla. 

32  Memphis,   Tenn. 

33  Charlotte,   N.C. 

34  Syracuse,    N.Y. 

35  Toledo,   Ohio 

36  Portland,  Ore. 

37  Wheeling,   V.    Va. -Steubenville ,   Ohio 

38  Grand  Raplds-Kalamazoo,  Mich. 

39  Denver,    Colo. 

40  Birmingham,    Ala. 

41  Nashville,   Tenn. 

42  Albany-Schenectady,    N.T. 

43  New  Orleans,    La. 

44  Greenville-Spartanburg,    S.C. -Ashevllle,    N.C. 

45  "-•  eueboro-winston  Salem-Hlgh  Point,    N.C. 

46  Filnt-Saglnaw-Bay  City,   Mich. 
4?   Louisville,    Ky. 

48  Charleston-Huntington,   W.    Va. 

49  Lanslng-Onondaga-Jackson,   Mich. 
JO  San  Diego,    Cal. 


51  Oklahoma   City,   OkU. 

52  Ralslgh-Durham,    N.C. 

53  Norfolk-Portsmouth-Navport   News- 
Haapton,    Va. 

54  Manchester,    N.  H. 

55  Omaha,   Neb. 

56  Wichita-Hutchinson,    Ian. 

57  San  Antonio,   Tex. 

58  Tulsa,   OkU. 

59  Salt  Lake  Clty-Ogden-Prora,   Utah 

60  Salinas -Monterey -San  Jose,   Cal. 

61  Phoenix,   Ariz.    (Including  Mesa,   Ariz.) 

62  Davenport,    Iowa-Rock   Island-Molina,    111. 

63  Portland-Poland  Spring,  Ma. 

64  Rochester,   N.T. 

65  Orlando-Deytona   Beach,   Pla. 

66  Richmond-Petersburg,    Va. 

67  Roanoke-Lynchburg,   Va. 

68  Shrevaport,    La .  -Texarkana ,   Tex 

69  Wilkes   Barre-Scranton,   Pa. 

70  Grtan  Bay,  Wis. 

71  Little  Rock,   Ark. 

72  Chaasalgn-Decatur-Springf laid,    111. 

73  Mobile,    Ala. -Pensacola,    Pla. 

74  Cedar  Rapids-Waterloo,    Iowa 

75  Jacksonville,   Pla. 

76  Spokane,   Waah. 

77  Knoxvllle,   Tenn. 

78  Des  Molnes-A*es,    Iowa 

79  Jackaon,  Mlas. 

80  Cape  Girardeau,  Mo.-Paducah,  Ky.- 
Harrlsburg,  111. 

81  Columbus,  Ga. 

82  Toungstown,  Ohio 

83  Columbia,  S.C. 

84  Baton  Rouge,    La. 

85  Sprlngfleld-Holyokc,   Haas. 

86  Greenvllle-Washlngton-New   Bern,   N.C. 

87  Binghamton,    N.T. 

88  Madison,   Wis. 

89  Llncoln-Haetlnga-Kearney,    Neb. 

90  Fresno,    Cal.    (Including  Visalla,    Cal.) 

91  Chattanooga,   Tenn. 

92  Evansvllle,    Ind. 

93  Sioux  Falls,    S.D. 

94  South   Bend-Elkhart,    Ind. 

95  West  Palm   Beach,    Fla.    (including  Palm 
Beach,    Fla.) 

96  Ft.    Wayne,    Ind. 

97  Rockford,  111.  (including  :Freeport.  111.  ) 

98  Peoria,  111. 

99  Augusta,  Ga. 

100  Terre  Haute,  Ind. 
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TABLE  20 
"SMALL  MARKET"  TELEVISION  STATIONS: 
REVENUES,  EXPENSES,  AND  INCOME,  1970-1971*  1/ 
(In  Thousands  of  Dollars) 


YEAR  REVENUES 

197>+  $  307,5^+0 

1973  281,9^5 

1972  261,501 

1971  227,115 

1970  213,286 


EXPENSES 

INCOME   2/ 

$   280,236 

$   27,301+ 

258,721 

23.22U 

239,569 

21,932 

217,71+1 

9,371+ 

208,512 

U.771+ 

1/  Excludes  stations  in  the  100  major  markets  listed  in  the  attachment 
to  Table  19. 

2/  Before  Federal  income  tax. 


455 


Revised 

tabu:  21 


"SMALL  M&BKFT"   TELEVISION  STATIONS  1/ 

NU'/pfr    of    TELEvI«;IOM    STATjqm^    R£p1PTtn«    ProFTT 
OP    L^S^    ^Y    A*">Un|T    QF    pROFTT    0"    LO^S*     lc^U    * 


T«TAl 


METwnpK 
AFFTLTATF.n 


TOT^L  N'^P-Pp  OF 
5TAtIoN5  oFpORTTk:<"' 

NUWQER  °F  STATIONS 
REPORTING  BRPPJTS 

PRO^ITA^Le-    <;TaTTOsjC 
AS    °E°CrNT     OF"    ToTA! 

MUVn[B     °F     CTATJO*^ 
R^pOpyjnR     DppFJTS     ^f: 

$5»oo0,oon  or  nyFp 
"»,  on°.  non  -  s»nr,n,nno 


VHP 


202 


\*? 


75.? 


I  iHr 


6* 


2ft 


U*.' 


VHC 


191 


Ju< 


T7.* 


UHP 


5« 


2ft 


ufl.l 


TMnfPr»;nr.  t 


VHF 


11 


^ft.U 


1 ,^PP. nop    _ 

t 

( pop, ooo 

1 

1 

1  ,  opn ,  ooo    _ 

1 

,  "i,  ooo 

1 

1 

60°.^^    - 

1 

.  000,000 

12 

1? 

Ufln»ooo    - 

6*0,  pop 

l7 

I7 

20n«r,°0    - 

uoo,  opo. 

3« 

u 

3-* 

u 

2 

10n»0np    _ 

?nnifti  -i 

U3 

ft 

4? 

6 

1 

^r.nno    _ 

lootono 

11 

f> 

ln 

6 

1 

pS,  000     _ 

*o. ooo 

ft 

u 

ft 

u 

LFSc;    tMiVi 

?5»ooo 

1« 

f. 

I" 

6 

iihf 


mijmPep   °f  ctatioa'«; 
Rrpf>PTI"G    I  OSSF^ 

UMPRcrITA'1lF  ST^TTnNS 

AS  °ERCrHT  OF  ToTAi 

►UvnEO  °F  STATIONS 
-rp^pTl'.'G  LOSSFS  ^r! 


LrSS  Tha* 

1  0,0^0  • 

?5."°C  - 

«^p,00p  . 

lOOi n°r  . 

2  "  r. ,  o  o  r 
K"p  ,  o°o 


$10,000 

25, ooo 

^0,00." 

-  lOO.Oor 

-  UOO, OOO 
A>|1>     OWFR 


5" 


2u.* 


u 
a 

in 

o 
o 

q 
s 


\ti 


5ft, 


1 

l| 
n 

5 

7 
7 
1 


>2.«i 


u 

U 

1^ 

7 

6 

a 

3 


2" 


51 


1 
2 

u 
ft 

ft 


63. f,  100,0 


? 
S 


»   statI°ms   nPforr'r,   full    ypAp   omly   fycl  nni»'i   S^tfLLiTf      Statiomc, 

1/     Excludes  stations  in  the  100  major  markets  listed  in  the  attachment  to  Table  19- 
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Cole,  Zylstra  &  Raywid, 

Attorneys  at  Law, 
Attorneys  At  Law, 

Washington,  D.C.  July  3,  1915. 
Gerald  Hellerman,  Esquire, 
Subcommittee  on  Antitrust  and  Monopoly,  U.S.  Senate,  Washington,  D.C. 

Dear  Mr.  Hellerman  :  The  purpose  of  this  letter  is  to  summarize  the  history 
of  United  Cable  Television  Corporation's  (UCTV)  efforts  to  implement  cable 
television  services  in  the  City  of  Boise,  Idaho  and  thirteen  other  communities  in 
the  surrounding  Treasure  Valley  area.  UCTV  (formerly  LVO  Cable,  Inc.), 
through  a  subsidiary  (GenCoE),  has  been  attempting  since  1967 — unsuccessfully 
to  date — to  obtain  the  authority  necessary  to  institute  economically  viable  serv- 
ices in  the  Treasure  Valley  area.  It  currently  has  pending  in  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit  a  Petition  for  Review  of  the  January  21, 
1975  (released  February  3,  1975)  action  of  the  Federal  Communications  Com- 
mission precluding  it  from  carriage  of  more  than  a  single  outside  station  in  all 
but  four  of  the  outlying  Treasure  Valley  communities.1 

UCTV  first  became  interested  in  building  a  cable  system  in  the  Treasure  Valley 
area  in  the  summer  of  1967.  A  proposal  was  made  to  the  City  of  Boise  by  Novem- 
ber. The  franchise  was  tentatively  awarded  by  the  City  to  a  joint  venture  of  the 
only  two  local  TV  stations  in  Boise,  KTVB  and  KBCI-TV  (formerly  KBOI-TV). 

UCTV  and  another  franchise  applicant,  H  &  B  American  Corporation  (now 
merged  into  TelePrompTer  Corporation),  contended  that  the  FCC  would  not 
permit  common  ownership  of  television  broadcast  stations  and  cable  systems  in 
the  same  market.  H  &  B  American  protested  the  third  reading  of  the  franchise 
award  to  the  local  stations  and  the  City  Council  ultimately  rejected  all  bids. 

Subsequently,  the  Treasure  Valley  CATV  Committee  was  formed  by  the  four- 
teen Treasure  Valley  communities  in  late  1968  in  response  to  a  drive  by  the 
Association  of  Idaho  Cities  to  consolidate  franchising  by  municipalities  with 
harmonious  interests.  A  consultant  was  hired,  the  Committee  was  formed,  and  a 
model  ordinance  and  criteria  were  formulated  after  extensive  study.  Bids  were 
accepted  in  November,  1968  and  in  January,  1969,  after  careful  study,  the  four- 
teen cities'  CATV  Committee  chose  UCTV.  Each  of  the  applicants  had  proposed 
carriage  of  distant  TV  stations.  The  two  local  TV  stations  even  committed  to 
carriage  of  three  distant  stations  from  as  far  away  as  San  Francisco. 

During  March,  final  ordinances  were  negotiated  with  each  of  the  thirteen  cities 
and  on  April  14,  the  City  of  Boise  held  a  public  hearing  and  awarded  the  fran- 
chise to  UCTV.  Other  cities  included  in  the  Treasure  Valley  are  Meridian,  Garden 
City,  Emmett,  Caldwell,  Nampa,  Parma,  Weiser,  New  Plymouth,  Payette  and 
Fruitland,  Idaho  and  Vale,  Nyssa,  and  Ontario  Oregon. 

Within  30  days  the  local  stations  who  had  previously  been  aggressive  appli- 
cants for  the  franchise  formally  challenged  the  City  of  Boise's  right  to  grant  a 
franchise.  Summary  judgment  was  rendered  by  an  Idaho  District  Court  in  favor 
of  the  City  and  UCTV  in  November,  1969.  In  December,  1969  an  appeal  was  filed 
by  the  stations  to  the  Idaho  Supreme  Court.  Argument  was  heard  on  November  8, 
1970  and  a  decision  in  favor  of  the  City  and  UCTV  was  issued  on  June  30, 1971. 

Before  the  FCC,  in  the  meanwhile,  UCTV  complied  with  the  only  rule  applica- 
ble to  its  proposed  operations  by  giving  notice  to  local  television  stations  on 
October  8,  1969  of  its  intent  to  carry  the  two  local  stations,  five  Portland  stations 
and  the  Moscow,  Idaho  ETV  station.  Its  proposal  contemplated  carriage  of  fewer 
"competing"  signals  than  the  looal  TV  stations  had  themselves  proposed.  Never- 
theless, KBCI-TV  on  November  7,  1969  filed  a  "Petition  for  Relief"  objecting  to 
carriage  of  the  three  Portland  network  stations.  Petitions  for  relief  were  also 
filed  by  KTVB  and  the  two  applicants  for  Nampa  Channel  6.2  Carriage  of  the 
three  Portland  stations,  of  course,  had  been  proposed  by  the  two  local  stations 
who  were  applicants  for  the  franchise. 

It  must  be  emphasized  that  UCTV's  October,  1969  proposal  filed  with  the  cities 
and  the  FCC  was  consistent  with  then-applicable  FCC  rules  and  regulations.  The 
only  reason  preventing  UCTV  from  commencing  service  was  the  intervening 
petitions  filed  by  the  local  TV  stations.  Section  74.1109  of  the  FCC's  rules  at  that 
time  permitted  stations  filing  such  petitions  to  invoke  automatic  stay  provisions 


1  A  similar  appeal  has  been  filed  in  the  Ninth  Circuit  by  the  Treasure  Valley  CATV 
Committee. 

a  A  construction  permit  to  build  the  new  television  station  on  Channel  6  wis  suhsemientlv 
Issued  to  Idaho  Television  Com.  and  the  station  operating  with  Call  Letters  KIVI  began 
operations  on  February  1,  1974. 
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of  the  Commission's  rules  preventing  the  proponent  of  CATV  services  from 
commencing  without  affirmative  clearance  from  the  FCC.  There  was  no  pro- 
vision in  the  rules  barring  use  of  that  rule  by  stations  which  had  themselves 
proposed  such  services. 

CGTV  responded  to  the  hnrndeaster  petitions  on  December  15,  1969.  Its  oppo- 
Bitlon  pointed  out  that  the  burden  was  on  the  local  television  stations  to  demon- 
strate that  the  economic  effect  of  I'CTV's  proposal  would  be  adverse  to  the 
public's  interest.  The  controlling  precedent  at  that  time  was  Quincy  Cablevision, 
Inc.,  9  FCC2d  822  (1967),  where  the  Commission  denied  a  broadcaster  request  for 
bearing  by  concluding  that:  "The  showing  which  it  was  thought  would  have  to 
be  made  [by  the  TV  station]  was  expected  to  include  specifics  regarding  Its  pres- 
ent financial  condition,  the  impact  any  present  CATV  activity  has  had  on  its 
operation,  or  the  exact  nature  of  the  other  CATV  operations  it  refers  to.'  " 

Even  the  Bois,.  TV  Btations  recognized  that  a  hearing  was  appropriate  in 
UCTV's  case.  KBCI-TV,  in  paragraph  10  of  its  reply,  referred  to  Judge  Bazelon's 
concurring  (and  dissenting)  opinion  in  Pikes  Peak  Broadcasting  Co.  v.  FCC,  15 
RR2d  2063  (1969)  relating  to  whether  a  hearing  in  a  similar  case  was  appro- 
priate. The  station  then  proceeded  to  state  that  it  would  establish  "in  the  event 
that  the  Commission  sets  a  hearing"  that  the  operation  of  Channel  6  would 
result  in  a  loss  of  revenue  to  KBCI-TV,  that  the  carriage  of  three  network 
stations  from  Portland  would  result  in  a  loss  of  revenue  to  KBCI-TV  and  that 
the  elimination  of  its  marginal  profits  would  result  in  a  reduction  of  local  pro- 
gramming and  translator  service.  KBCI-TV  also  referred  in  its  reply  to  the  fact 
that  it  had  a  1969  net  profit  of  only  .$37,921  after  taxes  (and  after  salaries  to 
owners).  There  was  nothing  in  the  stations'  showings  that  could  possibly  be 
<  "n-trued  as  meeting  the  burden  of  proof  criteria  then  applicable.  Presumably 
only  in  decision  on  the  Commission's  part  prevented  it  from  rejecting  the  stations' 
frivolous  claims. 

The  Boise  television  stations  in  late  1969  thus  had  the  burden  of  demonstrating 
that  the  economic  impact  of  UCTV's  proposed  cable  services  in  the  Treasure 
Valley  area  would  have  an  adverse  effect  on  the  public  interest.  Subsequent  rule 
revisions  made  by  the  FCC,  however,  shifted  that  burden  to  the  cable  operators. 
And  the  effect  of  the  stations'  frivolous  petitions  was  to  delay  resolution  of  the 
controversy  until  after  the  rule  revisions  had  been  made. 

Thus,  services  that  had  been  originally  proposed  by  the  television  stations  them- 
selves subsequently  became  the  subject  of  an  automatic  stay  invoked  by  the 
stations'  opposition  before  the  FCC.  The  delays  caused  by  the  station  objections 
at  the  federal  level,  combined  with  legal  proceedings  initiated  by  the  stations 
challenging  the  municipality's  authority  to  issue  franchises,  had  the  effect  of 
transforming  a  lawful  service  proposal — originally  advocated  by  all  parties  in- 
volved and  fully  consistent  with  FCC  regulations — into  an  impermissible  service 
offering.  And  despite  the  usurpation  of  the  municipalities'  effective  franchising 
authority,3  the  effective  deprivation  of  Treasure  Valley  residents  of  any  cable 
television  service,  and  UCTV's  loss  in  excess  of  $100,000  in  expenses,  the  people, 
the  municipalities  and  UCTV  were  not  even  given  so  much  as  the  courtesy  of  a 
hearing  before  the  agency  ! 

We  believe  the  Treasure  Valley's  unfortunate  experience  with  federal  regula- 
tion is  an  example  of  how  the  bureaucracy  can  be  effectively  employed  by  com- 
petitors to  artificially  and  unnecessarily  restrain  introduction  of  new  services. 
The  supposed  benefit  is  to  protect  the  public  interest  in  preserving  the  financial 
viability  <>f  local  TV  stations.  Yet,  UCTV  and  the  municipalities  were  denied  the 
opportunity  to  rebul  a  presumption  of  adverse  economic  impact  which  had  been 
retroactively  applied  to  otherwise  lawful  services. 

We  would  urge  that  your  distinguished  Subcommittee  give  consideration  to 
legislation  requiring  the  Federal  Communications  Commission  to  shift  the 
burden  of  proving  adverse  economic  effect  on  the  party  seeking  artificial  com- 
petitive restraints.  In  a  free  enterprise  economy,  thai  would  appear  to  be  the 
maximum  protection  governmental  regulation  should  afford  against  otherwise 

lawful  services 

Very  truly  yours, 

Roger  E.   Zyi.stra, 
Counsel  for  United  Cable  Televirton  fnrp. 


8  T'nqupsttonably   the   most   attractive   feature  of  the   service   package  authorized   by   the 
Trfnsiiro    Valley   communities   wi«   distant    station    programming,    particularly    thr   non 
network  pmcramminp  of  distant   network  affiliate!.  The  FCC  thus  eliminated  the  most 
critical  and  attractive  part  of  the  entire  paekai 
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Cox  Cable  Communications,  San  Diego  System  Surpasses  100,000  Subscribers 

San  Diego,  California — May  30,  1975 — Today  marked  a  great  milestone  in  the 
history  of  cable  television  development  in  the  United  States.  Mission  Cable  TV, 
Inc.,  operating  in  the  metropolitan  area  of  San  Diego,  connected  the  company's 
100,000th  subscriber  based  on  the  traditional  primary  equivalent  counting 
method.  Mission  is  the  first  cable  television  system  in  the  United  States  to  attain 
100,000  subscribers.  (The  company  actually  has  115,000  TV  households  connected 
when  multiple-unit  complexes  are  considered. ) 

Donald  O.  Williams,  Vice  President  of  Cox  and  General  Manager  of  Mission, 
paid  special  tribute  to  the  communities  under  whose  franchise  Mission  operates 
and  to  directors,  officers  and  employees  of  Mission  and  the  parent  company,  Cox 
Cable  Communications,  Inc.  "The  outstanding  cooperation  and  enthusiastic  sup- 
port of  the  cities  of  Chula  Vista,  El  Cajon,  Imperial  Beach,  La  Mesa,  National 
City  and  San  Diego  and  the  County  of  San  Diego  has  been  greatly  appreciated 
by  Mission  in  its  efforts  to  develop  the  nation's  finest  CATV  system  under  the 
most  trying  circumstances  of  Federal  Communications  Commission  regulations 
that  have  totally  disregarded  the  rights  and  interests  of  the  public  in  the  San 
Diego  area,"  Williams  said. 

Mission  began  operations  in  metropolitan  San  Diego  in  mid  1962  and  by  sum- 
mer of  1966  the  company  had  constructed  approximately  650  miles  of  cable  plant 
facilities.  On  August  23,  1966,  the  company's  expansion  was  frozen  by  the  FCC. 
It  was  not  until  some  seven  years  later,  March  31,  1972,  that  the  CATV  industry, 
in  the  top  100  television  markets,  was  permitted  to  resume  viable  growth  and 
Mission  was  not  actually  given  the  go-ahead  by  the  FCC  until  April,  1973.  In  the 
24-month  period  between  April,  1973  and  April,  1975,  Mission  constructed  and 
activated  1,000  miles  of  new  cable  plant  facilities,  a  feat  unmatched  in  the  CATV 
industry.  As  Williams  stated,  "Mission,  as  a  result  of  Federal  regulation,  has 
actually  been  required  to  construct  and  operate  a  CATV  system  that  delivers  two 
levels  of  service.  Many  subscribers  receive  one  complement  of  services  while  their 
neighbors  must  receive  a  different  complement  of  services.  It's  a  sad  day  when 
neighbors  living  in  the  same  block  on  opposite  sides  of  a  street  are  required  to 
have  differing  complements  of  cable  television  services.  This  situation  creates 
an  operational  nightmare  for  the  250  company  employees  and  mass  confusion  for 
the  public.  It  is  most  unforunate  that  the  FCC  has  required  Mission  to  build  and 
operate  a  dual-standard  CATV  system  that  discriminates  against  the  people  of 
metropolitan  San  Diego." 

Williams  also  indicated  that  these  illogical  Federal  regulations  apply  only 
to  San  Diego  and  one  other  major  television  market  in  the  United  States  and, 
in  order  to  comply,  have  cost  Mission  more  than  three  and  one-half  million 
dollars  in  additional  capital  and  operating  expenses. 

"Today's  event  proves  beyond  a  doubt,  that  the  public  right  will  ultimately 
prevail  and  I  wish  to  emphasize  that  the  growth  of  CATV  in  San  Diego  has  oc- 
curred in  spite  of  the  Commission's  regulatory  obstacles."  "And",  Williams  added. 
"CATV  will  continue  to  grow  at  an  even  greater  pace  and  today  Mission  begins 
pursuit  of  its  next  goal — 150,000  subscribers." 

"Concurrent  with  CATV  growth  in  the  San  Diego  area,  San  Diego  television 
station's  net  total  revenue  has  exceeded  the  percentage  of  total  growth  of  all 
stations  in  the  United  States  by  68.9%  and  per  tax  income  of  the  San  Diego  .sta- 
tions has  exceeded  the  percentage  of  total  pre  tax  income  of  all  United  States 
stations  by  101.5%.  These  facts  clearly  prove  that  CATV  is  not  harmful  to  tele- 
vision broadcasting  in  the  San  Diego  market  and  it  must  now  be  recognized  (hat 
CATV  is  beneficial  to  broadcasting  in  this  area.  It  further  proves  that  the  FCC's 
overwhelming  protectionism  of  San  Diego  broadcasters  has  been  unwarranted", 
Williams  said. 

"This  100,000th  subscriber  connection  could  not  have  been  possible  without 
the  positive  and  continuing  support  of  the  parent  company,  Cox  Cable  Com- 
munications, Inc.,  its  Directors,  Officers  and  Staff  and  the  outstanding  group 
of  dedicated  people  who  work  for  Mission  Cable  TV.  I  congratulate  and  commend 
each  employee  for  the  special  efforts  that  have  made  this  day  possible,"  Wil- 
liams said. 

"In  commemoration  of  this  event,  Mission's  100,000th  subscriber,  Mr.  and  Mrs. 
L.  D.  Phillips  of  Chula  Vista  has  been  presented  with  a  gift  tour  of  two-weeks 
in  Hawaii,  and,  said  Williams,  "Mission  will  present  a  like  gift  to  another 
deserving  party  following  the  summer  celebration  and  promotion  in  honor  of 
reaching  the  100,000  subscriber  mark." 
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Viacom  Intebnationajl  i 

Veto   York,  N.Y.,  March  22,  1974- 

Mr.  Wii.i.ahi)  B.  Walbridge, 

Senior  Vice  President,  Capital  Cities  Communications,  Inc., 

Houston,   7  i 

Deab  Mb.  Walbridgk  :  Your  article  in  the  NAB  Convention  i^sue  of  Television/ 
Radio  Age  deserves  an  open  letter  comment 

Vmir  claim  thai  pay  cable  wants  to  syphon  programming  from  conventional 
television  could  not  have  been  put  more  succinctly  had  you  asked  "When  will 
the  pay  cable  operator  stop  heating  his  wife?" 

The  pay  cable  industry,  which  incidentally  today  totals  about  fifty  thousand 
homes,  has  repeatedly  stated  that  it  does  not  intend  to  syphon  anything  from 
conventional  television.  The  syphoning  issue  has  been  used  .  mokescreen 

by  your  NAP.  Pay  TV  Committee,  in  the  belief  that  the  more  often  you  repeat 
a  lie  and  the  bigger  you  make  it,  the  more  believable  it  will  sound. 

Pay  cable  as  an  industry  has  never  advocated  having  viewers  pay  for  the 
Superbowl,  and  if  one  individual  did,  then  his  claim  would  be  just  as  foolish 
as  the  one  broadcaster  who  was  once  quoted  as  saying.  "To  get  a   bro 
license  is  equivalent  to  getting  a  license  to  print  money." 

.Meter  readings,  two-way  cable,  shopping  services,  are  not  the  issue  here.  The 
very  simple  issue  is  a  matter  of  free  choice  for  the  American  public,  and  whether 
the  American  audience  is  entitled  to  watch  a  motion  picture  or  any  other  attrac- 
tion without  interminable  commercials,  without  editing,  in  return  for  a  small 
payment,  or  whether  that  same  viewer  could  choose  to  watch  that  same  motion 
picture  or  attraction  at  some  other  time  on  conventional  over  the  air  broadcasting 
in  an  edited  form  and  with  commercials  inserted. 

We.  the  fledgling  pay  cable  industy.  firmly  believe  that  the  American  viewing 
public  is  entitled  to  a  free  choice.  The  broadcasting  interests  seem  to  try  and 
lobby  such  a  free  choice  away,  and  if  they  cannot  lobby  it  away,  then  this  giant 
industry  is  determined  to  try  and  legislate  the  free  choice  away. 

The  National  Association  of  Broadcasters  and  its  Pay  Television  Commit 
take  it  upon  themselves  to  speak  on  behalf  of  the  American  public:  They  use 
their  power,  their  influence  and  their  propaganda  to  frighten  the  viewer  into 
helieving  that  pay  cable  will  have  him  sooner  or  later  pay  for  programming  which 
he  is  now  getting  over  conventional  television.  Yet  the  NAB  and  the  networks 
know  full  well  that  by  no  stretch  of  the  imagination  is  this  within  the  realm  of 
possibility ! 

The  warehousing  which  networks  have  been  engaging  in.  prohibiting  features 
from  appearing  in  other  media  for  years  prior  to  their  exhibition  over  the  air, 
is  not  in  the  public  interest.  Would  it  not  be  in  the  public  interest  to  have  the 
audience  freely  choose  whether  it  wishes  to  pay  a  small  fee  knowing  that  i 
same  features  would  be  available  over  conventional  television  some  other  point 
in  time?  The  NAB  ignores  this  issue. 

As  to  the  length  of  time  it  takes  features  to  reach  over  the  air  television,  the 
MPAA  did  a  detailed  study  covering  a  period  of  several  years,  using  all  three 
networks  as  a  yardstick.  You,  Mr.  Walbridge,  counter  this  detailed  study  by 
'•iring  the  example  of~just  one  single  season  on  just  one  single  network. 

If.  however,  the  time  span  between  theatrical  exhibition  and  over  the  air 
exhibition  should  become  shorter,  and  this  pattern  would  continue  to  develop, 
why  don't  you.  Mr.  Walbridge.  answer  this  question:  "Is  the  American  public 
entitled  to  choose  a  method  of  exhibition  which  preserves  the  creativity  and 
the  art  form  for  which  an  attraction  was  originally  conceived  in  return  for  a 
■mall  payment  versus  choosing  to  view  this  same  attraction  expurgated  and 
interrupted  with  commercials."  Freedom  of  choice,  not  syphoning,  Mr.  Walbri 
is  the  nal  issue,  none  other. 

You  claim  gross  distortion  of  the  Rand  Report  I  would  appreciate  it  if  you 
would  read  Page  132  of  their  recenl  25th  anniversit3  Issue,  which  states-  "The 
growth  of  cable  was  retarded  to  proteel  an  existing  servi 
Neither  the  NAP.  nor  you,  Mr.  Walbridge,  nor  broad 
case  that  pay  cable  will  take  anything  away  from  them.  Pay  cable  if  it  is  alio 
to  develop,  can  offer  the  American  public  a  free  choice  of  entertainment. 
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It  seems  that  the  networks  are  concerned  that,  however  miniscule  pay  cable 
may  be  at  the  present  time,  if  this  free  choice  is  allowed,  this  alternative  could, 
in  the  far  distant  future,  offer  the  networks  some  competition  to  their  present 
oligopoly. 

We  have  never  claimed  that  the  granting  of  a  broadcast  license  would  be  the 
equivalent  of  a  license  to  print  money,  and  hopefully  the  broadcasters  are  not 
claiming  that  a  broadcast  license  offers  them  protection  from  any  and  all  com- 
petition in  perpetuity. 
Yours  truly, 

Ralph  M.  Babuch. 
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The  main,  main  thing  is  The  Post  is  going  to  have  damnable,  dam- 
nable problems  out  of  this  one.  They  have  a  television  station.  .  .  . 
And  they're  going  to  have  to  get  it  renewed. 

Taped  Statement  of  Richard  Nixon 
to  H.R.  Haldeman  and  John  Dean, 
Sept.  15,  1972.1 

This  statement  is  indicative,  albeit  an  unusual  example,  of  the 
First  Amendment  problems  raised  by  a  comprehensive  system  for  the 
licensing  of  speakers.  Individuals  who  must  obtain  permission  to  en- 
gage in  activity  protected  by  the  First  Amendment  are  vulnerable  to 
the  various  sub  silentio  pressures  that  prior  approval  permits  and  which 
Richard  Nixon  threatens  in  the  statement  quoted  above.-     They  may, 

THE  FOLLOWING  CITATIONS  WILL  BE  USED  IN  THIS  ARTICLE: 

E.  Barnouw,  A  History  of  Broadcasting  in  the  United  States  (1968) 
[hereinafter  cited  as  E.  Barnouw]; 

R.  Noll,  M.  Peck  &  J.  McGowan,  Economic  Aspects  of  Television  Regula- 
tion (1973)  [hereinafter  cited  as  R.  Noll]; 

Multiple  Ownership  of  Standard,  FM  and  Broadcast  Stations  [Newspaper-Broadcast 
Cross  Ownership],  32  P  &  F  Radio  Reg.  2d  954  (1975),  appeal  docketed  sub  nom.  Na- 
tional Citizens  Comm.  for  Broadcasting  v.  FCC,  No.  75-1064  (D.C.  Cir.,  Jan.  28, 
1975)  [hereinafter  cited  as  Multiple  Ownership]; 

Prime  Time  Access  Rule,  32  P  &  F  Radio  Reg.  2d  697.  appeal  pending  sub  nom. 
National  Ass'n  of  Independent  Television  Producers  &  Distribs.  v.  FCC,  No.  75-4021 
(2d  Cir.  Jan.  30,  1975)  [hereinafter  cited  as  Prime  Time  Access]; 

The  Handling  of  Public  Issues  Under  the  Fairness  Doctrine  and  the  Public  Interest 
Standards  of  the  Communications  Act,  48  F.C.C.2d  1  ( 1974),  appeal  docketed  sub  nom. 
National  Citizens  Comm.  for  Broadcasting  v.  FCC,  No.  74-1700  (D.C.  Cir.,  July  3, 
1974)  [hereinafter  cited  as  The  Fairness  Doctrine  and  Public  Interest  Standards]. 

1.  Quoted  in  Senate  Select  Comm.  on  Presidential  Campaign  Activities, 
Final  Report,  S.  Rep.  No.  981,  93d  Cong.,  2d  Sess.  149  (1974).  This  threat  nearly 
came  true.    See  note  Winfra. 

It  has  recently  been  disclosed  that  the  litigation  culminating  in  Red  Lion  Broad 
ing  Co.  v.  FCC,  395  U.S.  367  (1969),  may  also  have  had  a  political  motivation.     See 
Friendly.  What's  Fair  on  the  Air,  N.Y.  Times,  Mar.  30.  1975,  §  6  (  Magazine),  at  1 1. 

2.  It  would  seem  idle   to  suppose   that  the  Court   today   is   unaware   of   the 
evils  of  the   censor's   basic   authority,  of  the   mischief  of  the  system   against 
which  so  many  great  men  have  waged  stubborn  and  often  precarious  war! 
for  centuries  .  .  .,  of  the  scheme  that  impedes  all  communication  by  hanging 
threateningly  over  creative  thought. 

Tolstoy  once  wrote: 

"You  would  not  believe  how.  from  the  very  commencement  of  my  activ- 
ity, that  horrible  Censor  question  has  tormented  me!     I  wanted  to  write  what 
I   felt:  but  all  the  same  time  it  occurred  to  me  that   what   I   v.  lOte  would  not 
be  permitted,  and  involuntarily  I  had  to  abandon  the  work.     1  abandoned,  and 
went   on    abandoning,   and    meanwhile    the    yean    passed    away."     Times    Film 
Corp.  v.  City  of  Chicago,  365  U.S.  43.  66  &  n.6  <  1961  )  (Warren,  (J.,  dissent- 
ing). 
See  id.  at  73-75;  Hmerson.  The  Doctrine  "l  Prior  Restraint,  20  1  \v%  &  (  oNTl  mi\  Prob. 
648,  658-60  (1955);  Lockhart  &  McClure,  Literature.   I h,    Law  of  Obscenity  and  the 
Constitution,  38  Minn.  I..  Rev.  295.  314-16  I  1954).    1  oi  a  rare  example  o  ensi- 

tivity  to  this  problem,  see  Starr  WNCN,  Inc.,  -18  F.C.C2d   1221.  stay  denied  sub  nom. 
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therefore,  find  it  easier  to  tailor  their  views  to  the  wishes  of  the  licensor 
rather  than  risk  its  displeasure.  The  manner  in  which  the  licensor  con- 
veys its  wishes  or  exercises  pressure  on  the  speaker  under  a  compre- 
hensive licensing  scheme  often  is  disguised  in  an  apparently  noncoer- 
cive action,  which  might  seem  innocuous  to  others  not  subject  to  the 
licensing  scheme.  Control  of  these  pressures  is  thus  particularly  diffi- 
cult. The  motivation  for  communicating  pressure  may  involve  the 
rather  crass  political  concerns  voiced  by  Richard  Nixon  in  the  statement 
quoted  above.  The  motivation  may  range  from  racial  discrimination  to 
a  laudable  desire  to  upgrade  the  quality  of  the  particular  speech  involved. 
But  under  the  First  Amendment,  the  licensor's  motivation  should  be 
irrelevant:  the  exercise  of  power  over  speech  leads  the  government 
knee-deep  into  regulation  of  expression.  And  that,  we  have  always 
assumed,  is  forbidden  by  the  First  Amendment.  The  Supreme  Court 
has  so  held,  time  and  again.8 

But  traditional  assumptions  do  not  apply  to  the  regulation  of  tele- 
communications speech.  The  licensing  scheme  mandated  by  the  Fed- 
eral Communications  Act4  permits  a  wide-ranging  and  largely  uncon- 
trolled administrative  discretion  in  the  review  of  telecommunications 
programming.  That  discretion  has  been  used,  as  we  might  expect  and 
as  traditional  First  Amendment  doctrine  presumes,  to  apply  sub  silentio 
pressure  against  speech  in  the  following  instances:  to  discourage 
broadcast  of  song  lyrics  that  allegedly  promote  the  use  of  drugs,5  to 
halt  radio  talk  shows  that  deal  explicitly  with  sex,6  to  discourage  spe- 
cialized or  highly  opinionated  programming,7  to  force  networks  to 

WNCN  Listeners  Guild  v.  FCC,  No.  74-1925  (D.C.  Cir.,  Oct.  25,  1974)  (Bazelon,  C.J., 
concurring). 

3.  See  Steffel  v.  Thompson,  415  U.S.  452  (1974);  Lewis  v.  City  of  New  Orleans, 
415  U.S.  130  (1974);  Gooding  v.  Wilson,  405  U.S.  518  (1972);  Blount  v.  Rizzi,  400 
U.S.  410  (1971);  Shuttlesworth  v.  City  of  Birmingham,  394  U.S.  147  (1969);  United 
States  v.  Robel,  389  U.S.  258  (1967);  Dombrowski  v.  Pfister,  380  U.S.  479  (1965); 
NAACP  v.  Button,  371  U.S.  415  (1963),  and  many  authorities  cited  in  these  cases.  See 
also  Kalven,  "Uninhibited,  Robust,  and  Wide-Open" — A  Note  on  Free  Speech  and  the 
Warren  Court,  67  Mich.  L.  Rev.  289,  297-99  (1968). 

4.  47  U.S.C.  §§301  et  seq.  (1970). 

5.  See  Yale  Broadcasting  Co.  v.  FCC,  478  F.2d  594,  603  (D.C.  Cir.)  (separate 
statement  of  Bazelon,  C.J.),  cert,  denied,  414  U.S.  914  (1973). 

6.  See  Illinois  Citizens  Comm.  for  Broadcasting  v.  FCC,  No.  73-1562  (D.C.  Cir. 
Mar.  13,  1975)  (statement  of  Bazelon,  C.J.,  as  to  why  he  voted  to  grant  rehearing  en 
banc). 

7.  See  Lee  Roy  McCourry,  2  P  &  F  Radio  Reg.  2d  895  (1964),  discussed  in  Robin- 
son, The  FCC  and  the  First  Amendment:  Observation  on  40  Years  of  Radio  and  Tele- 
vision Regulation,  52  Minn.  L.  Rev.  67,  115,  123-24  (1967).  This  policy  is  implicit 
in  the  Fairness  Doctrine.  See  generally  Brandywine-Main  Line  Radio,  Inc.  v.  FCC,  473 
F.2d  16  (D.C.  Cir.  1972),  cert,  denied,  412  U.S.  922  (1973). 
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schedule  "adult"  programming  after  9:00  p.m.,R  and  to  restrict,  through 
Executive  Office  pressure,  adverse  commentary  on  presidential 
speeches.0  The  methods  of  communicating  these  pressures  are  by  now 
familiar  to  FCC  practitioners:  the  prominent  speech  by  a  Commis- 
sioner, the  issuance  of  a  notice  of  inquiry,  an  official  statement  of  li- 
censee responsibility  couched  in  general  terms  but  directed  against 
specific  programming,  setting  the  licensee  down  for  a  hearing  on  "mis- 
representations," forwarding  listener  complaints  with  requests  for  a  for- 
mal response  to  the  FCC,  calling  network  executives  to  "meetings"  in 
the  office  of  the  Chairman  of  the  FCC  or  of  some  other  Executive 
Branch  officials,  compelled  disclosure  of  future  programming  on  forms 
with  already  delineated  categories  and  imposing  specific  regulatory  ac- 
tion on  a  particularly  visible  offender  against  this  background.10  All 
these  actions  assume  their  in  terrorem  effect  because  of  the  FCC  pow- 
er to  deny  renewal  of  broadcast  licenses  or  to  order  a  hearing  on  the 
renewal  application.11  Recently,  there  have  been  indications  that  the 
threat  of  antitrust  or  Internal  Revenue  Service  actions  has  served  to 
buttress  certain  "raised  eyebrow"  suggestions.12     I  do  not  mean  by 

8.  Broadcast  of  Violent,  Indecent  and  Obscene  Material.  32  P  &  F  Radio  Reg.  2d 
1367,  1370-74  (Feb.  19.  1975). 

9.  See  Memorandum  from  Charles  W.  Colson  to  H.R.  Haldeman.  Sept.  25,  1970, 
reprinted  as  Appendix  A  of  this  Article  from  Senate  Select  Comm.  Final  Report, 
supra  note  1,  281-84;  Whiteside,  Anna's  of  Television,  New  Yorker,  Mar.  17,  1975, 
at  41  el  scq.;  120  Cong.  Rf.c.  S17, 502-04  (daily  ed.  Sept.  25,  1974)  (remarks 
of  Senator  Proxmire);  Cohn,  How  Liberals  Rediscovered  Free  Speech,  Washington  Post, 
Dec.  22,  1974,  §  B,  at  3,  col.  1. 

10.  See  sources  cited  in  notes  5-9  supra.  See  also  Jack  Straw  Mem.  Foundation,  21 
F.C.C.2d  833,  hearing  ordered.  24  F.C.C.2d  266  (1970),  license  renewed,  29  F.C.C.2d 
334  (1971);  Palmetto  Broadcasting  Co.,  33  F.C.C.  250  (1962).  aff'd  sub  nom.  Robinson 
v.  FCC,  334  F.2d  534  (DC.  Cir.),  cert,  denied,  379  U.S.  843  (1964).  See  generally 
Brandywine-Main  Line  Radio.  Inc.  v.  FCC,  473  F.2d  16,  69-70  &  nn.28-30,  77-78  (D.C. 
Cir.  1972)  (Bazelon.  C.J..  dissenting),  cert,  denied,  412  U.S.  922  (1973);  Scalia,  Don't 
Go  Xear  the  Water,  25  Fed.  Com.  B.J.  Ill  (1972).  The  Program  Reporting  Form  is 
found  at  Form  303,  Section  IV-B,  Part  III,  P  &  F  Radio  Reg.  98:303-18.  For  early 
uses  of  the  "raised  eyebrow"  techniques,  see  2  E.  Barnouw  32-33. 

The  recent  disclosure  of  a  political  motivation  for  the  Red  Lion  litigation,  see  note 
1  supra,  docs  not  suggest  any  "raised  eyebrow"  tactics.  Red  Lion  involved  explicit  appli- 
cation of  established  doctrine. 

11.  See  Citizens  Communication  Center  v.  FCC  447  F.2d  1201.  1214  (D.C.  Cir. 
1971  I;  Kalven,  Broadcasting,  Public  Policy  and  the  First  Amendment,  10  J.  Law  & 
Econ.  15,  20-23,  46-47  (1967);  Robinson,  supra  note  7,  at  111-25.  President  Nixon 
reportedly  used  the  license  renewal  process  for  his  political  ad\antage  by  arranging  for 
challenges  to  "unfriendly"  stations  by  his  political  friends.  -  v  Whiteside,  supra  note 
l).  at  62;  Editorial,  A   Pill  of  Complaint,  Boston  Globe.  Jan.  21.   !l>73.  |  A.  at  6.  col.   1 

illenges  to  WJXT,  Jacksonville,  by  head  of  the  finance  chairmen  of  the  Florida 
Nixon  Re-election  Committee;  and  to  WPLG,  Miami,  by  a  partnei  of  Nixon  and  Rebozo 
in  a  real  estate  deal  i , 

12.  See  Senate  Select  Comm.  Final  Report,  supra  note  1,  at  132-43.   145,  267- 
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recitation  of  these  examples  to  alert  you  to  a  great  danger  or  to  engage 
in  any  sort  of  journalistic  effort  to  inform  the  public.  This  has  been 
fully  accomplished  by  persons  more  able  than  myself.  My  only  con- 
cern is  with  the  legal  implications  of  these  examples  in  the  context  of 
our  traditional  constitutional  order. 

I  should  perhaps  admit  that,  in  at  least  one  incident,  appellate 
judges  also  have  engaged  in  such  "raised  eyebrow"  tactics.  I  speak 
of  a  speech  I  gave  to  the  Federal  Communications  Bar  on  the  Fortieth 
Anniversary  of  the  FCC.13  There,  as  in  part  I  do  here,  I  criticized 
the  performance  of  the  broadcast  media  and  suggested  in  general  terms 
that  the  media  devote  more  attention  to  the  public  interest,  as  they 
themselves  know  the  public  interest.  It  is  certainly  easy  to  criticize 
the  broadcast  media,  and  I  am  sure  many  readers  of  this  Article  have 
experienced  the  desire  to  "chill"  the  media  into  adopting  one  policy 
or  another.  I  criticize  not  the  seductiveness  of  this  enterprise — be- 
cause, after  all,  that  is  free  speech  too — but  rather  the  background 
against  which  the  criticism  echoes  and  which  makes  the  criticism,  at 
least  when  made  by  the  FCC,  much  more  potent  than  its  persuasive- 
ness would  require.  I  am  aware  that  unless  we  are  willing  to  do  away 
with  the  entire  system  of  program  regulation,  the  line  between  per- 
missible regulatory  activity  and  impermissible  "raised  eyebrow"  harass- 
ment of  vulnerable  licensees  will  be  exceedingly  vague.  The  fact  re- 
mains, however,  that  the  use  of  "raised  eyebrow"  tactics  presents  se- 
rious issues  which  should  at  least  engage  our  undivided  attention  as  we 
review  communications  policy  and  the  Constitution. 

Beyond  these  various  forms  of  "raised  eyebrow"  regulation,  the 
Federal  Communications  Act  permits  more  overt  forms  of  speech  reg- 
ulation: these  include  the  Fairness  Doctrine  (encompassing  also  the 
equal  time  and  editorial  reply  rules)14  and  review  of  programming  at 

68;  Hearings  Before  House  Comm.  on  Judiciary  Pursuant  to  H.  Res.  803,  93  Cong., 
2d  Sess.,  Book  5,  pt.  1,  at  314-20  (1974);  Whiteside,  supra  note  9,  at  77-80. 

The  Arab  League  boycott  office  has  indicated  that  the  Arab  states  intend  to  subject 
television  news  reporting  by  American  networks  to  much  more  than  "raised  eyebrows." 
According  to  the  New  York  Times,  "CBS  and  NBC  would  be  allowed  to  operate  in  the 
Arab  states  'on  the  condition  that  this  activity  is  beneficial  to  the  Arab  cause  and  under 
supervision  of  Arabs.' '  N.Y.  Times,  March  4,  1975,  at  3,  col.  1.  The  networks  rejected 
these  conditions.  Id.;  see  The  Christian  Science  Monitor,  March  3,  1975,  at  4,  col.  3; 
c/.  id.,  Feb.  26,  1975,  at  3,  col.  1  (laigs  Mideast  publisher  wants  to  buy  medium-size 
American  newspaper). 

13.  Reprinted  in  120  Cong.  Rec.  S20.143-44  (daily  ed.  Nov.  26,  1974). 

14.  See  Red  Lion  Broadcasting  Co.  v.  FCC,  395  U.S.  367  (1969);  The  Fairness 
Doctrine  and  Public  Interest  Standards;  Applicability  of  the  Fairness  Doctrine  in  the 
Handling  of  Controversial  Issues  of  Public  Importance,  40  F.C.C.  598  (1964).  The 
Fairness  Doctrine  has  been  coercively  applied  in  Brandywine-Main  Line  Radio,  Inc.  v. 
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license  renewal  and  at  assignment  to  determine  whether  past  and  pro- 
posed future  programming  meets  the  FCC's  criteria  of  balance.'"' 

I  think  it  is  beyond  cavil  that  we  would  not  tolerate  this  sort  of 
regulation  in  any  context  other  than  telecommunications;  the  First 
Amendment  would  forbid  it.  But  somehow  telecommunications  speech 
is  different  and  permits,  many  think,  a  different  First  Amendment  re- 
gime. I  seek  here  to  raise  questions  about  this  assumption  through  an 
exploration  of  the  justifications  generally  offered  to  support  this  differ- 
ent First  Amendment  regime  for  telecommunications  speech.  After 
exploring  those  justifications,  I  will  offer  some  alternative  strategies 
for  reforming  telecommunications  regulation  in  a  manner  which  both 
eliminates  present  intrusion  into  protected  speech  and  forwards  the 
First  Amendment  interest  of  diversity  of  ideas. 

I.     Historical  Justifications  for  FCC  Regulation  of 
the  Telecommunications  Press 

As  you  know,  many  justifications  have  been  offered  for  the  pres- 
ent First  Amendment  state  of  affairs.  But  most  are  in  my  view  simply 
post  hoc.  This  does  not,  of  course,  deprive  them  of  their  persuasive- 
FCC,  473  F.2d  16  (D.C  Cir.  1972),  cert,  denied,  412  U.S.  922  (1973);  Banzhaf  v. 
FCC,  405  F.2d  1082  (D.C.  Cir.  1968),  cert,  denied,  396  U.S.  842  (1969).  See  also 
Friends  of  the  Earth  v.  FCC,  449  F.2d  1164  (D.C.  Cir.  1971);  Retail  Store  Employees, 
Local  880  v.  FCC,  436  F.2d  248  (D.C.  Cir.  1970);  Accuracy  in  Media,  Inc.,  40 
F.C.C.2d  958  (1973),  rev'd  sub  nom.  National  Broadcasting  Co.  v.  FCC,  No.  73-2256 
(D.C.  Cir.,  Sept.  27,  1974). 

Of  course,  the  actual  adverse  decisions  regarding  the  Fairness  Doctrine  provide  only 
the  tip  of  the  iceberg;  of  far  more  consequence  are  the  numerous  complaints  and  pro- 
ceedings before  the  FCC  regarding  specific  news  programming.  For  example,  fourteen 
such  proceedings  involving  recent  news  telecasts  are  cited  in  Brief  of  National  Broad- 
casting Co.,  at  22-23  n.*,  National  Broadcasting  Co.  v.  FCC,  supra.  In  1972, 
the  FCC  received  2,800  Fairness  Doctrine  Complaints.  H.  Geller.  The  Fair- 
ness Doctrine  in  Broadcasting  23  (Rand  Corp.  1973).  See  also  120  Cong.  Rec, 
supra  note  9,  at  S17.503;  The  Fairness  Doctrine  and  Public  Interest  Standards  8, 
citing  Allen  C.  Phelps,  21  F.C.C.2d  12  (1969).  The  financial  burden  imposed  by  con- 
stant compliance  efforts  is  itself  a  form  of  "raised  eyebrow"  regulation.  See  BranJy- 
wine-Main  Line  Radio,  Inc.  v.  FCC,  473  F.2d  16,  69-70  (D.C.  Cir.  1972)  (Bazelon, 
C.J.,  dissenting),  cert,  denied.  412  U.S.  922  (1973);  H.  Geller,  supra,  at  40-43.  Com- 
pare Grosjean  v.  American  Press  Co.,  297  U.S.  233.  246-47  (1936).  For  a  discussion 
of  some  recent  FCC  Fairness  Doctrine  decisions,  see  Comment.  The  Regulation  of  Com- 
peting First  Amendment  Rights:  A  Sew  Fairness  Doctrine  Aftei  <  BS?,  1-2  U.  Pa, 
L.  Rf.v.  1283,  1293-1318  (  1974). 

15.  See  Citizens  Comm.  to  Save  WEFM  v.  FCC,  506  F.2d  252.  278-80  &  n.45. 
nn. 59-63  (D.C.  Cir.  1974)  (rehearing  en  banc)  (Bazelon.  C.J..  concurring  in  the  re- 
sult); Alabama  Educ.  Television  Comm'n.  32  P  ..v.  1-  RADIO  Rig.  2d  539,  552-56  I  1'' 
Children's  Television  Report  and  Policy  Statement.  50  I. (CM  1  (1974);  Suburban 
Broadcasters,  30  F.C.C.  1021  ( 1961  ).  affd  sub  nom.  Henry  v.  FCC,  302  F.2d  191  (D.C. 
Cir.),  cert,  denied,  371  U.S.  821  (1962). 
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ness,  to  the  extent  they  are  persuasive.  However,  this  fact  warns 
against  viewing  the  justifications  outside  of  their  historical  context. 
Thus,  in  discussing  the  justifications  that  have  been  offered,  I  intend 
to  view  them  as  historical  causes  and  to  consider  them  in  their  historical 
context.  In  this  manner  I  hope  to  demonstrate  the  ways  in  which 
changes  in  historical  context  may  further  change  or,  indeed,  eliminate 
the  existence  of  at  least  some  asserted  justifications.  This  is  simply 
to  say  that  past  historical  necessity  should  not  embed  legal  rules  in 
concrete.  To  paraphrase  Justice  Holmes,  I  can  think  of  no  worse  jus- 
tification for  a  legal  rule  than  the  argument  that  it  was  necessary  fifty 
years  ago  and  therefore  must  be  necessary  today.16 

A.     Lack  of  Journalistic  Effort  in  the  Beginnings  of  the  Telecommuni- 
cations Press 

The  main  factor  in  my  mind  that  explains  the  different  First 
Amendment  regime  applied  to  TV  and  radio  is  the  lack  of  genuine 
journalistic  effort  in  the  beginning  of  telecommunications  news.17  Ra- 
dio and  TV  news  at  first  was  not  considered  a  source  of  serious  jour- 
nalism; it  was,  many  thought  with  justification,  simply  a  rebroadcast  of 
information  and  opinions  obtained  from  the  printed  media.  The  main 
function  of  radio  and  TV  was  entertainment,  and  entertainment  pro- 
gramming was  not  considered  at  the  core  of  the  First  Amendment 
scheme.  Indeed,  for  a  short  time  the  FCC  declared  that  the  licensees 
should  not  "editorialize."18  The  Commission  later  rejected  this  rule 
but  only  in  favor  of  the  Fairness  Doctrine,  which  is  today  the  most  overt 
form  of  program  regulation  in  which  the  FCC  engages.19  The  image 
one  gets,  looking  backward,  is  that  the  radio  or  TV  licensee  was  a  mere 

16.  See  Holmes,  The  Path  of  the  Law,  10  Harv.  L.  Rev.  457,  469  (1897). 

17.  Brandywine-Main  Line  Radio,  Inc.  v.  FCC,  473  F.2d  16,  71-73  (D.C.  Cir. 
1972)  (Bazelon,  C.J.,  dissenting),  cert,  denied,  412  U..S.  922  (1973);  1  E.  Barnouw 
138-42;  2  id.  at  17-22,  74-83,  135-42,  146-51,  185-87,  204-05,  219,  241;  3  id.  at  40-56, 
73,  116,  155-60,  180-83,  186-87,  208,  210-11,  217-27,  244-45,  270,  301.  The  use  of 
radio  to  communicate  news  during  World  War  II  may  have  been  the  turning  point  to- 
wards a  true  concept  of  broadcast  journalism  and  away  from  simple  reliance  on  the  AP 
or  UPI  ticker.  But  the  real  growth  of  TV  news  teams  and  TV  news  technology  occurred 
in  the  period  from  1960  to  1963.  In  1963,  for  the  first  time  most  Americans  named 
TV  as  their  major  source  of  news.  On  the  rise  of  TV  news,  see  F.  Friendly,  Due  to 
Circumstances  Beyond  Our  Control  ...  (1967);  W.  Wood,  Electronic  Journal- 
ism 1-20  (1967);  P.  White,  News  on  the  Am  30-49  (1947). 

18.  See  Mayflower  Broadcasting  Corp.,  8  F.C.C.  333  (1941).  See  also  Barron,  The 
Federal  Communications  Commission's  Fairness  Doctrine:  An  Evaluation,  30  Geo. 
Wash.  L.  Rev.  1,  1-4  (1961). 

19.  See  Editorializing  by  Broadcast  Licensees,  13  F.C.C.  1246  (1949);  Mayflower 
Broadcasting  Corp.,  8  F.C.C.  333,  339-40  (1941). 
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conduit  of  news,  a  common  carrier  of  sorts,  and  not  the  independent 
journalistic  institution  which  the  First  Amendment  protects  as  the 
"'press. " 

But  if  this  image  were  ever  true,  it  surely  is  not  true  today.  In- 
dependent TV  and  radio  news  and  opinion  teams  are  the  main  sources 
of  information  for  the  American  people.20  If  they  have  not  completely 
overshadowed  the  printed  media  in  areas  such  as  investigative  report- 
ing, it  is  not  because  they  are  mere  conduits.  TV  and  radio  journalism 
is  now  an  independent  press  surely  within  the  intendment  of  the  First 
Amendment. 

The  fact  that  the  telecommunications  industry  still  relies  heavily 
on  entertainment  programming  does  not  mean  it  is  any  less  a  part  of 
the  independent  journalistic  institution  the  First  Amendment  protects. 
First,  entertainment  programming  is  protected  speech,  and,  as  an  in- 
dividual speaker,  the  licensee  is  entitled  to  First  Amendment  protec- 
tion.21 Second,  there  is  no  reason  why  the  press  clause  of  the  First 
Amendment  refers  only  to  the  political  press.  We  do  not  need  Pro- 
fessor Charles  Reich22  to  tell  us  that  music,  fiction  and  art  occupy  a 
status  in  the  "marketplace  of  ideas"  completely  equal  to  political  opin- 
ion. While  it  may  have  been  once  true  that  TV  was  not  the  source 
of  high  quality  entertainment  programming  deserving  of  full  First 
Amendment  protection,  it  surely  is  no  longer  true.  A  different  First 
Amendment  regime  cannot  be  justified  on  that  basis. 

B.     The  Nature  of  the  Medium 

Another  factor  which  has  gained  prominence  in  recent  years  may 
explain  the  continuing  vitality  of  the  special  First  Amendment  regime 
for  telecommunications.  This  is  the  particularly  powerful  nature  of 
telecommunications  as  a  medium  for  speech.23    TV  and  radio  offer  ac- 

20.  Roper  Org.,  Inc.,  An  Extended  View  of  Public  Attitudes  Toward  Televi- 
sion and  Other  Mass  Media,  1959-71,  at  2  (1971);  Broadcasting,  Nov.  2,  1970,  at 
48. 

21.  Times  Film  Corp.  v.  City  of  Chicago,  365  U.S.  43,  76  (1961)  (Warren,  C.J., 
dissenting),  citing  Winters  v.  New  York,  333  U.S.  507,  510  (1948);  see  Jenkins  v. 
Georgia,  418  U.S.  153  (1974);  Citizens  Comm.  to  Save  WEFM  v.  FCC,  506  F.2d  252. 
271  n.9  (D.C.  Cir.  1974)  (rehearing  en  banc)  (Bazelon.  C.J.,  concurring  in  the  result) 
and  authorities  cited.  This  was  not  always  the  case.  See  Mutual  Film  Corp.  v.  Indus- 
tiial  Comm'n.  236  U.S.  230  (1915). 

22.  Charles  A.  Reich  is  a  Senior  Fellow  at  Yale  Law  School  and  author  of  Tin- 
Greening  of  America  (1970). 

23.  Citizens  Comm.  to  Save  WEFM  v.  FCC,  506  F.2d  252,  275  &  nn.31-32  (D.C. 
Cir.  1974)  (rehearing  en  banc)  (Bazelon,  C.J.,  concurring  in  the  result)  and  sources 
cited. 
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cess  to  immense  numbers  of  listeners  with  at  least  part  of  the  imme- 
diacy of  person-to-person  communications.  This  all-pervasive  immedi- 
ate form  of  press  commentary  gives  tremendous  leverage  to  speakers 
who  have  access  to  it.  And  for  that  reason,  there  is  great  pressure 
to  expand  the  number  of  voices  which  have  this  access. 

It  is  simply  impossible  to  exaggerate  the  impact  of  TV  in  particu- 
lar on  our  lives  and  the  lives  of  our  children.24  It  is  often  said,  but 
nonetheless  worthy  of  repetition,  that  TV  has  altered  our  conscious- 
ness, our  manner  of  relating  to  other  people  and  the  world,  our  deci- 
sions about  the  expenditure  of  our  wealth  and  the  use  of  our  leisure 
time.  It  has  both  broadened  and  numbed  our  experiences  with  per- 
sons and  events  outside  our  normal  range  of  acquaintance.  TV  is  an 
acculturizer — even  more  so  than  public  schools — and  thus  has  an  im- 
mense but  largely  unascertainable  impact  on  the  motivations  and  be- 
liefs of  our  children.  TV  has  so  reordered  our  lives  that  we  do  not 
yet  recognize  the  change.  And  the  change  was  wrought  almost  inad- 
vertently: nobody  expected  it,  nobody  foresaw  the  effect,  and  the  peo- 
ple as  a  whole  did  not  make  a  democratic  choice  to  embrace  it.  But 
it  is  here  to  stay,  and  its  power  has  led  many  individuals  to  question 
the  validity  of  the  traditional  First  Amendment  regime. 

One  might  profitably  compare  the  impact  of  television  on  human 
perception,  learning  and  communication  with  the  discovery  of  atomic 
power  and  with  recent  developments  in  our  understanding  of  human 
genetic  structure,  control  of  the  brain  and  human  biology  in  general. 
These  three  Twentieth  Century  revolutions  in  our  knowledge  and  con- 
trol of  ourselves  and  the  environment  in  which  we  live  are  awesome, 
at  once  bringing  great  promises  and  great  perils.  Rational  evaluation 
of  their  growth  is  made  difficult  by  the  speed  with  which  these  develop- 
ments have  come  upon  us.  While  human  kind  has  certainly  experi- 
enced in  previous  centuries  such  world-shattering  developments,  in  no 
other  century  have  so  many  such  developments  come  upon  us  so 
quickly  and  with  such  devastating  impact. 

But  what  follows  from  a  recognition  of  the  immense  power  of  TV 
(and,  to  a  lesser  extent,  radio)  speech?  We  may  assume  that  nothing 
in  the  First  Amendment  prohibits  a  reasonable  regulation  of  the  time, 
place  and  manner  of  speech  in  order  to  ensure  that  all  speakers  may 


24.  See  L.  Bogart,  The  Age  of  Television  (3d  ed.  1972);  M.  McLuhan,  Under- 
standing Media— The  Extensions  of  Man  (1965);  Sight,  Sound  and  Societv  (D. 
White  &  R.  Averson  eds.  1968);  1  Television  and  Social  Change  (Surgeon  General's 
Science  Advisory  Comm.,  G.  Comstock  &  E.  Rubinstein  eds.  1972). 
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be  heard.25  And  we  might  further  assume  that  marginally  protected 
speech  which  significantly  impinges  upon  individual  privacy  may  be 
forbidden  consistent  with  the  First  Amendment.26  But  it  is  something 
else  again  to  suggest  that  the  force  of  a  particular  mode  of  speech  in 
and  of  itself  permits  a  generalized  regulation  of  speech.  To  some  ex- 
tent, TV  viewing  is  involuntary  and  thus  privacy  interests  are  involved 
which  may  justify  some  regulation  of  TV  speech.27  But  this  involun- 
tary aspect  should  not  be  exaggerated  to  justify  the  assumption  that  all 
TV  programming  is  an  invasion  of  privacy  which  can  be  regulated.  In 
the  final  analysis,  the  assumption  that  the  power  of  the  telecommunica- 
tions press  justifies  regulation  strikes  at  the  root  of  the  First  Amend- 
ment's guarantee  of  an  independent  journalistic  institution:  this  as- 
sumption argues  instead  that  the  press  is  too  powerful  to  be  free.  But 
it  is  important  to  distinguish  between  the  power  gained  by  oligopoly 
in  the  production  of  news  and  entertainment  programming  for  radio 
and  TV  and  the  power  inherent  in  the  medium.  I  suspect  that  the 
former  is  the  real  concern,  and  I  address  it  later  in  this  Article.  The 
latter  form  of  power  may  be  amenable  to  regulation  to  the  extent,  and 
only  the  extent,  that  the  power  itself  causes  a  cognizable  injury  which 
we  might  deem  worthy  of  suppression.  A  helpful  analogy  would  be 
to  the  limitation  on  the  use  of  bull  horns.  But  to  regulate  on  the  basis 
of  the  content  of  the  speech  because  of  the  added  power  given  by  a 
particular  medium  of  communication  seems  to  me  a  wholly  different 
proposition  which,  if  justifiable  at  all,  cannot  be  defended  on  the  basis 
of  the  particular  power  of  the  medium  alone.28 

25.  See  Lehman  v.  City  of  Shaker  Heights,  418  U.S.  298,  311  (1974)  (Brennan, 
J.,  dissenting);  Times  Film  Corp.  v.  City  of  Chicago,  365  U.S.  43,  75-78  (1961)  (War- 
ren, C.J.,  dissenting"). 

26.  Cf.  Gertz  v.  Robert  Welch,  Inc.,  418  U.S.  323  (1974);  New  York  Times  Co. 
v.  Sullivan,  376  U.S.  254  (1964).  Compare  Trinity  Methodist  Church,  South  v.  Federal 
Radio  Comm'n,  62  F.2d  850  (DC.  Cir.  1932),  cert,  denied,  288  U.S.  599  (1933). 

27.  Banzhaf  v.  FCC,  405  F.2d  1082,  1100-01  (D.C.  Cir.  1968).  cert,  denied,  396 
U.S.  842  (1969). 

28.  Times  Film  Corp.  v.  City  of  Chicago,  365  U.S.  43,  77-78  (1961)  (Warren.  C.J.. 
dissenting) : 

It  is  true  that  "each  method  [of  expression]  tends  to  present  its  own  pe- 
culiar problems."  Joseph  Burstyn,  Inc.  v.  Wilson  [343  U.S.  495,  503  (  1952); 
see  also  Red  Lion  Broadcasting  Co.  v.  FCC,  395  U.S.  367.  3S6-87  &  n.15 
(1969)].  The  Court  has  addressed  itself  on  several  occasions  to  these  prob- 
lems ....  The  Court  [has]  recognized  that  sound  trucks  call  for  particu- 
larized consideration  ....  But,  the  Court's  decision  toda)  docs  not  follow 
from  this.  Our  prior  decisions  do  not  deal  with  the  content  of  the  speech:  thej 
deal  only  with  the  conditions  surrounding  its  delivery.  These  conditions  "tend 
to  present  the  problems  peculiar  to  each  method  of  expression."  Here  the 
'  ourt  uses  this  magical  phrase  to  cripple  a  basic  principle  of  the  Constitution. 

Cf.   120  Cono.  Rec.  S18.810-12   (daily  ed.  Oct.   10,   1974)    (remarks  of  Senator  Prox- 

mire)  and  authorities  cited. 
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C.     Scarcity  of  Broadcast  Facilities 
(1)     Scarcity  of  Frequencies 

A  third  factor  leading  to  a  different  First  Amendment  regime  for 
telecommunications,  a  factor  which  has  emerged  as  the  most  widely 
accepted  justification  today,  is  the  scarcity  of  telecommunications  out- 
lets and  thus  the  scarcity  of  broadcast  speakers.29  The  initial  source 
of  this  scarcity  was  the  concept  of  a  license  which  in  turn  was  caused 
by  a  limitation  on  the  number  of  broadcast  frequencies.  Thus,  as  a 
permissible  regulation  of  the  manner  of  speech  designed  to  permit  all 
speakers  to  be  heard,  the  government  must  allocate  frequencies  in  or- 
der to  avoid  destructive  interference.  But  the  key  to  scarcity  is  the 
limited  number  of  frequencies  and  not  the  mere  existence  of  licensing, 
and  it  may  be  doubted  whether  today  there  is  a  scarcity  of  broadcast 
frequencies.30  The  emergence  of  cable  TV,  perfection  of  UHF  tech- 
nology and  more  efficient  usage  of  the  VHF  broadcast  spectrum  prom- 
ise an  end  to  scarcity  of  broadcast  frequencies.31  Even  if  one  focuses 
only  on  broadcast  TV,  present  figures  indicate  that  a  great  portion  of 
the  UHF  band  is  not  presently  in  use.32  Of  course,  UHF  and  cable 
are  not  sufficiently  developed  to  be  an  effective  alternative  to  VHF  at 
present.  But  their  possibility  of  development  does  suggest  that  physical 
limitations  on  the  number  of  frequencies  are  not  that  severe. 

In  1969  the  Supreme  Court  in  Red  Lion  Broadcasting  Co.  v. 
FCC™  found  that  scarcity  was  then  still  a  reality.  However,  the  figures 
discussed  in  Red  Lion  are  not  necessarily  probative  in  this  regard  and, 
indeed,  demonstrate  a  confusion  inherent  in  discussions  of  scarcity.  The 
only  conclusion  the  figures  utilized  in  Red  Lion  indicate  is  that  the  VHF 
television  channels  with  high  market  penetration  are  completely  filled. 
Thus  the  scarcity  lies  in  this — there  are  very  few  VHF  television  chan- 
nels linked  to  a  nationwide  network  with  good  market  penetration.  This 
scarcity,  it  will  be  noted,  is  not  premised  on  a  limited  number  of  fre- 
quencies per  se.  Otherwise,  Red  Lion  relies  only  on  the  past — the  fact 
that  the  original  justification  for  regulation  was  the  problem  of  scarcity 
and  the  resulting  interference. 

29.  See  Red  Lion  Broadcasting  Co.  v.  FCC,  395  U.S.  367,  388-90,  396-400  (1969). 

30.  In  New  York  City,  for  example,  there  are  currently  thirty-seven  radio  (AM) 
and  television  (VHF)  stations  as  compared  to  three  newspapers  of  general  circulation. 
Letter  to  the  author  from  Elie  Able,  Dean  of  the  Columbia  University  School  of  Jour- 
nalism, Feb.  27,  1975. 

31.  See  Brandywine-Main  Line  Radio,  Inc.  v.  FCC,  473  F.2d  16,  75-76  (D.C.  Cir. 
1972)  (Bazelon,  C.J.,  dissenting),  cert,  denied,  412  U.S.  922  (1973);  R.  Noll  4. 

32.  See  authorities  cited  in  note  31  supra. 

33.  395  U.S.  367,  396-400  (1969). 
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(2)     Scarcity  of  Investment  Capital 

Further  confusion  of  the  concept  of  scarcity  is  suggested  by  the 
following  argument  advanced  by  Mr.  Henry  Geller  in  support  of  FCC 
program  regulation:  Mr.  Geller  notes  that  there  are  two  VHF  licensees 
for  TV  service  in  Jackson,  Mississippi  and  without  the  Fairness  Doc- 
trine those  licensees  may  well  broadcast  racist  programming.34  It  is 
noteworthy  that  Mr.  Geller  does  not  mention  radio,  nor  the  fact  that 
the  stations  broadcast  network  news.  But  be  that  as  it  may,  another 
omission  from  his  analysis  is  whether  there  are  other  available  TV  fre- 
quencies, cable,  UHF  or  VHF,  which  are  open  to  potential  broadcast- 
ers in  Jackson.  We  may  assume  that  there  are  other  potential  frequen- 
cies (since  UHF  has  sixty  odd  channels  and  the  VHF  has  at  least  ten) 
but  that,  for  presumably  financial  reasons,  no  other  persons  find  broad- 
casting in  Jackson  to  be  feasible.  This  "scarcity,"  if  it  may  be  so  called, 
is  not  a  result  of  a  limited  number  of  frequencies  and  is  indeed  no  dif- 
ferent than  that  associated  with  newspapers.  Scarcity  of  investment 
capital  in  the  broadcasting  industry  seems  hardly  meet  as  a  justification 
for  a  different  First  Amendment  regime  for  TV  alone.  It  should  be 
added  that  even  if  Mr.  Geller's  argument  is  convincing,  it  justifies  only 
program  regulation  in  local  viewing  markets  where  there  are  few 
broadcasters.  For  some  major  markets  where  there  are  sixty  or  more 
radio  stations  and  six  TV  stations,  Mr.  Geller's  argument  is  inapplic- 
able.80 

And  this  leads  to  a  more  troubling  question,  because  all  economic 
resources  are  scarce.36  When  we  say  there  is  a  scarcity  of  frequencies, 
to  what  are  we  comparing  this  scarcity?  In  other  words,  what  is  the 
contrasting  "multitude"  that  is  the  implicit  premise  of  discussions  of 
scarcity?  Broadcast  frequencies  are  scarce  in  relation  to  what?  Con- 
sider the  following  figures:    as  of  December  31,  1974,37  there  were 

34.  Geller,  Communications  Law,  63  Geo.  L.J.  39,  46  (1974). 

35.  Cf.  Fidelity  Television,  Inc.  v.  FCC,  No.  73-2213,  at  30-31  (D.C.  Cir.,  Mar. 
6,  1975);  Citizens  Comm.  to  Save  WEFM  v.  FCC,  506  F.2d  252,  284  n.79  (D.C.  Cir. 
1974)  (rehearing  en  banc)  (Bazelon,  C.J.,  concurring  in  the  result).  The  observation 
in  the  text  would  mean  that  the  Fairness  Doctrine  is  not  applicable  to  at  least  New 
York,  Los  Angeles,  Chicago,  and  Philadelphia.  See  also  Jaffe,  Program  Control,  14 
Vill.  L.  Rev.  619-20  (1969). 

36.  See  Coase,  The  Federal  Communications  Comm'n,  2  J.  Law  &  Econ.  1,  13-19 
(1959).  Of  course,  the  scarcity  of  investment  capital  in  the  telecommunications  indus- 
try for  UHF  and  cable  development  is  a  result  partly  of  government  controls  and  not 
solely  the  product  of  a  free  market 

37.  Broadcasting,  Feb.  17,  1975,  at  64.  For  figures  in  recent  years,  see  Brandy- 
wine-Main  Line  Radio,  Inc.  v.  FCC,  473  F.2d  16,  75  (D.C.  Cir.  1972)  (Bazelon,  C.J.. 
dissenting),  cert,  denied,  412  U.S.  922  (1973);  G.  Robinson  &  E.  Gellhorn,  The  Ad- 
ministrative Process  154-57  (1974). 
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7,785  radio  stations  on  the  air  and  952  TV  stations,  serving  nearly  every 
part  of  the  country.  As  of  January  1,  1971,  daily  newspapers  totalled 
only  1,749.  And  the  broadcast  spectrum  is  still  not  completely  filled. 
How  is  there  a  "scarcity"  of  broadcast  frequencies?  How  many  do  we 
think  could  realistically  be  filled  considering  the  capital  market  for 
broadcast  facilities?  Even  if  the  previously  stated  figures  seem 
"scarce"  by  some  unknown  standard,  the  potential  of  cable  television 
is  so  enormous  that  it  alone  could,  if  properly  developed,  outnumber 
newspapers.    "Scarcity,"  indeed! 

Of  course,  the  number  of  non-daily  newspapers  and  periodicals, 
as  well  as  book  sales,  has  increased  regularly  in  recent  years.38  Profes- 
sor Emerson  is  thus  led  to  suggest  that  the  real  comparison  is  not  be- 
tween the  number  of  daily  newspapers  and  the  number  of  radio  and 
TV  stations,  but  between  the  number  of  printing  presses  and  the  num- 
ber of  broadcast  frequencies.39  This  comparison  of  "theoretical"  scarc- 
ity, if  it  may  be  so  named,  does  produce  a  conceptual  limitation  on  tele- 
communications not  present  in  regard  to  the  printed  media.  However, 
this  conceptual  limitation  is  really  of  no  serious  significance  now  that 
cable  TV  produces  a  "theoretical"  expansion  of  the  broadcast  frequen- 
cies that  must  certainly  parallel  the  "theoretical"  number  of  printing 
presses  for  any  realistic  purpose  we  might  impute  to  communications 
policy.  Furthermore,  most  discussions  of  scarcity  of  broadcast  frequen- 
cies really  are  premised  on  an  "effective"  scarcity  and,  if  newspaper 
and  the  telecommunications  press  are  to  be  compared,  we  must  look 
also  to  the  "effective"  scarcity  of  newspapers,  which  leads  inexorably 
to  a  comparison  between  the  number  of  daily  newspapers  and  the  num- 
ber of  radio  and  TV  stations. 

So,  looking  only  to  the  "effective"  scarcity  that  Red  Lion  proved, 
it  is  clear  that  this  is  a  scarcity  that  is  not  really  a  product  of  the  Fed- 
eral Communications  Act  or  the  forces  that  gave  impetus  to  that  Act. 
Rather,  it  is  a  result  of  government  policies  which  have  permitted  the 
development  of  VHF  television  prior  to  perfection  of  technology  for 
cable  and  UHF  to  the  commercial  detriment  of  the  latter.40     Even 

38.  See  Statistical  Abstract  of  the  United  States,  502,  505  (1973). 

39.  See  T.  Emerson,  The  System  of  Freedom  of  Expression  662  (1970);  cf. 
Fairness  Doctrine  and  Public  Interest  Standards  4-7. 

40.  On  this  subject,  see  H.  Geller,  A  Modest  Proposal  to  Reform  the  FCC  3- 
12  (Rand  Corp-  1974).  See  also  Multiple  Ownership  1029  (Robinson,  Comm'r,  concur- 
ring in  part,  dissenting  in  part). 

Former  FCC  Chairman  Newton  Minow,  who  was  kind  enough  to  offer  his  com- 
ments on  the  arguments  made  in  this  Article,  stated  that  the  shortage  of  VHF  outlets 
in  the  major  market  areas  has  produced  a  severe  economic  scarcity  with  the  result  that 
business  people  are  virtually  standing  in  line  for  an  open  frequency  in  those  areas. 
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though  the  government  is  somewhat  responsible  for  the  dominance  of 
the  limited  number  of  VHF  licensees,  the  Failing  Newspaper  Act41  and 
repeated  antitrust  division  approvals  of  mergers  of  newspapers  have 
implicated  the  government  in  the  scarcity  of  high  circulation  newspa- 
pers in  major  markets.  But  that  fact  was  apparently  not  enough  to  in- 
stitute a  new  First  Amendment  regime  for  newspapers. 4- 

I  suggested  in  an  opinion  in  1972  that  the  FCC  reconsider  the 
concept  of  scarcity  to  determine  whether  its  vitality  continues  undimin- 
ished in  light  of  recent  technological  developments.43  While  the  FCC 
has  recently  purported  to  accept  my  invitation,  one  may  certainly  ques- 
tion whether  its  effort  was  an  in  depth  re-evaluation  of  the  concept  of 
scarcity.44 

(3)     Implications  of  Scarcity  for  Government  Regulation 

Even  assuming  the  existence  of  a  scarcity  of  broadcast  speakers, 
it  is  not  immediately  apparent  to  me  why  this  scarcity  (either  in  gen- 
There  is  no  such  line,  he  points  out,  for  newspapers  in  major  market  areas  because  news- 
papers are  simply  not  as  profitable.  The  true  scarcity,  he  concludes,  lies  in  the  inability 
to  meet  the  significant  demand  for  VHF  outlets  in  major  market  areas.  A  similar  argu- 
ment has  been  made  by  Albert  Kramer  in  a  draft  report  to  the  American  Civil  Liberties 
Union.  I  have  no  doubt  about  the  accuracy  of  these  arguments.  My  point,  as  devel- 
oped in  the  text,  is  that  this  concept  of  scarcity  is  not  a  result  of  the  limitation  on  fre- 
quencies but  rather  the  market  power  gained  by  VHF  licensees  through  FCC  policies 
on  allocation  of  frequencies  and  relative  development  of  alternative  technologies.  My 
suggestions  for  reform  discussed  in  Part  III  of  this  Article  attempt  to  meet  these  policies 
head  on,  rather  than  through  regulation  of  speech.  But  if  such  reform  efforts  do  not 
move  ahead,  I  can  perceive  an  argument  that  past  FCC  allocation  and  development  poli- 
cies are  themselves  a  denial  of  the  free  press  rights  of  those  whose  demand  for  frequen- 
cies cannot  be  met  under  the  present  scheme.  A  lesser  form  of  this  argument  was  re- 
jected in  Columbia  Broadcasting  Sys.,  Inc.  v.  Democratic  Nat'l  Comm.,  412  U.S.  94 
(1973),  but  that  case  is  surely  not  definitive.  The  present  entrenchment  of  VHF  licen- 
sees and  the  concommitant  network  domination  of  programming  were,  of  course,  the  jus- 
tifications I  offered  for  a  limited  content  regulation  in  Citizens  Comm.  to  Save  WEFM 
v.  FCC,  506  F.2d  252,  272-76  (D.C.  Cir.  1974)  (rehearing  en  banc)  (Bazelon.  C.J., 
concurring  in  the  result). 

41.  15  U.S.C.  §§  1801  et  seq.  (1970);  see  Columbia  Broadcasting  Sys.,  Inc.  v.  Dem- 
ocratic Nat'l  Comm.,  412  U.S.  94,  145  (1973)  (Stewart,  J.,  concurring). 

42.  See  Miami  Herald  Publishing  Co.  v.  Tornillo,  418  U.S.  241  (1974).  The  con- 
tinuing concentration  of  the  newspaper  industry — partly  the  result  of  the  Failing  News- 
paper Act — undermines  some  of  the  assumptions  of  the  Tornillo  decision.  Most  disturb- 
ing is  the  fact  that  only  2.5  percent  of  American  cities  have  more  than  one  daily  news- 
paper. B.  Bagdikian.  I  in  Effect  Conspiracy  vnd  Other  Crimes  oi  rai  Press  11 
(1972);  see  E.  Saciiak,  Tin  Newspaper  Industry— 1973,  tit  3-9  (1973);  N.Y.  Times, 
Mar.  26,  1975,  at  20,  col.  1.  But  new  technology  in  the  piinline.  press  aiea  ma\  reverse 
this  trend.    See  E.  Sachar,  stipm  at  17-22. 

43.  Brandywine-Main  line  Radio,  Inc.  v.  FCC,  473  F.2d  16,  75-76  (D.C.  Cii. 
1972)  (Bazelon.  (J.,  dissenting),  cert,  denied.  412  US.  922  I  1973). 

44.  See  The  Fairness  Doctrine  and  Public  Interest  Standards  6-7. 
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eral  or  in  terms  of  high-market  penetration  VHF  television  licensees) 
is  ground  for  a  different  First  Amendment  regime  for  telecommunica- 
tions. Here  too  is  a  significant  confusion  on  the  concept  of  scarcity. 
This  confusion  may  be  illustrated  by  a  comparison  of  two  perspectives 
on  scarcity.  One  perspective  is  that  scarcity  produces  the  comparative 
hearing  in  which,  by  the  nature  of  the  Communications  Act,  the  gov- 
ernment must  choose  among  or  between  speakers  on  the  basis  of  the 
content  of  their  speech.  The  second  perspective  on  scarcity  is  that  a 
limited  number  of  speakers  in  and  of  itself  (or  because  of  some  govern- 
ment intervention  that  causes  the  limitation)  is  ground  for  imposing 
public  duties  on  the  speakers.  This  second  perspective  may  be  cou- 
pled with  a  reference  to  a  prior  comparative  proceeding  in  which  the 
speaker  was  successful,  this  success  imposing  a  public  obligation  to 
speak  not  only  for  himself  but  for  the  loser  as  well.  In  the  language 
of  Red  Lion,  the  speaker  is  a  fiduciary  for  the  public  and  has  corre- 
sponding public  duties  which  it  must  meet  to  fulfill  this  fiduciary  obliga- 
tion.45 

The  logic  of  this  second  perspective  would  be  compelling  but  for 
the  fact  that  the  First  Amendment,  it  would  seem,  does  not  limit  its 
protection  of  an  independent  press  to  an  independent  and  numerous 
press.  When  we  consider  the  limited  number  of  newspapers,  this  con- 
clusion is  clear,  and  the  Supreme  Court  has  just  recently  reaffirmed 
it.46  If  government  involvement  in  the  process  of  limitation  of  speak- 
ers is  short  of  that  needed  to  find  "state  action,"  then  the  existence 
of  that  much  government  involvement  should  not  change  this  result.47 
Thus,  this  line  of  argument  suggests,  the  existence  of  scarcity  does  not 
alter  the  constitutional  provision  for  an  independent  press.  Scarcity 
might  indicate  that  the  press  should  assume  on  its  own  a  fiduciary  obli- 
gation to  the  public — and  I  would  be  one  who  encourages  them  to 
do  so — but  it  cannot  alone  justify  governmental  enforcement  of  that 
obligation. 

The  fact  that  Congress  could  have  made  the  licensees  common 
carriers  and  not  independent  programmers  themselves  does  not  permit, 
as  Red  Lion  seems  to  suggest,48  the  conclusion  that  the  independent 
press  can  be  subject  to  public  duties.  To  permit  this  logic,  it  would 
seem  that  any  duty  could  be  imposed  upon  the  private  press  simply 
because  of  a  potential  legislative  power.    Similarly,  it  cannot  be  main- 


45.  395  U.S.  367,389  (1969). 

46.  Miami  Herald  Publishing  Co.  v.  Tornillo,  418  U.S.  241  (1974). 

47.  See  Columbia  Broadcasting  Sys.,  Inc.  v.  Democratic  Nat'l  Comm.,  412  U.S.  94, 
114-21  (opinion  of  the  court),  150-65  (Douglas,  J.,  concurring  in  judgment)  (1973). 

48.  See  395  U.S.  at  390-91  (1969). 
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tained  with  any  real  force  that  "nothing  in  the  First  Amendment  .  .  . 
prevents  the  government  from  requiring  a  [newspaper]  to  share  [its 
space]  with  others  and  to  conduct  [itself]  as  a  proxy  or  fiduciary  with 
obligations  to  present  those  views  .  .  .  ."49  This  suggestion  would 
permit  any  kind  of  regulation  of  the  press,  yet  it  was  said  in  Red  Lion, 
and  eight  Justices  apparently  approved  it,  when  one  substitutes  the 
word  "licensee"  for  "newspaper"  and  the  word  "frequency"  for 
"space." 

More  than  this,  what  is  the  relation  of  scarcity  to  regulation  of 
speech?  The  suggestion  of  Red  Lion  is  that  regulation  is  necessary 
to  encourage  a  diversity  of  ideas.  Thus,  scarcity  is  apparently  a  prob- 
lem in  need  of  regulation  because  it  produces  less  diversity.  But  there 
is  no  evidence  that  in  all  the  various  media  of  communication  there 
is  a  deficiency  of  diversity.  Rather,  the  argument  is  that  there  is  a  de- 
ficiency in  ideas  communicated  through  the  telecommunications  media. 
This  suggests  that  the  problem  is  not  scarcity  of  frequencies  but  rather 
the  particularly  powerful  nature  of  TV  communication.  Indeed,  there 
may  well  be  a  scarcity  of  political  pamphleteers  in  the  nation,  but  we 
would  hardly  think  that  was  cause  for  regulating  the  ones  that  exist. 
Nor  would  we  think  to  worry  about  the  diversity  of  ideas  presented  by 
the  pamphleteers  that  exist.  So  the  key  to  the  scarcity  argument  is 
that  TV  produces  greater  access  to  an  audience  than  other  modes  of 
communication,  and  thus  it  can  be  regulated  to  ensure  a  diversity  of 
ideas  in  that  medium  alone.  But  this  argument  is  seemingly  rejected 
by  the  promulgation  of  the  First  Amendment,  since  newspapers  have 
a  far  greater  access  than  other  speakers  to  an  audience;  this  fact  is  in- 
herent in  the  concept  of  a  "press"  which  is  distinct  from  ordinary  speak- 
ers, and  we  are  back  again  to  the  point  suggested  above — if  the  press 
is  too  powerful  to  be  free,  do  we  not  need  a  constitutional  amendment 
to  alter  the  scheme  established  by  the  First  Amendment?50 

Another  problem  with  this  second  perspective  on  scarcity  is  that 
we  are  left  with  no  understanding  of  what  program  or  speech  regulation 
is  permissible.     One  could  argue  all  speech  is  unprotected  because  of 

49.  Id.  at  389. 

50.  Times  Film  Corp.  v.  City  of  Chicago,  365  U.S.  43,  77  (1961)   (Warren,  C.J., 
dissenting): 

The  contention  may  be  advanced  that  the  impact  of  motion  pictures  is 
such  that  a  licensing  system  of  prior  censorship  is  permissible.  There  are  sev- 
eral answers  to  this,  the  first  of  which  I  think  is  the  Constitution  itself.  .  .  . 
This  is  the  traditional  argument  made  in  the  censor's  behalf;  this  is  the  argu- 
ment advanced  against  newspapers  at  the  time  of  the  invention  of  the  printing 
press.  The  argument  was  ultimately  rejected  in  England  and  has  consistently 
been  held  to  be  contrary  to  our  Constitution.  No  compelling  reason  has  been 
piedicated  for  accepting  the  contention  now. 


480 


Vol.  1975:213]  TELECOMMUNICATIONS  PRESS  229 

scarcity,  but  the  "diversity  of  ideas"  justification  for  the  use  of  the 
scarcity  argument  indicates  that  only  nondiverse  speech  may  be  pro- 
scribed in  favor  of  diverse  speech.  But  FCC  doctrine  makes  no  such 
inquiry.  Rather,  it  regulates  in  favor  of  diversity  within  the  licensee's 
own  programming  and  not  in  terms  of  the  diversity  in  the  viewing  mar- 
ket as  a  whole.51  Thus  the  regulation  supposedly  justified  by  the  scarc- 
ity argument  extends  well  beyond  the  actual  bounds  of  the  real  justifi- 
cation. One  might  ask  whether  this  is  an  overbroad  regulation  of 
protected  activity. 

(4)     The  Comparative  Hearing 

So  only  the  first  perspective  on  scarcity — the  choice  at  a  compara- 
tive hearing — truly  involves  a  concept  of  scarcity  which  is  unlike  that 
found  in  other  branches  of  the  press  and  which  does  not  depend,  in 
the  final  analysis,  upon  the  particular  nature  of  telecommunications 
speech.  A  choice  on  the  basis  of  the  content  of  proposed  or  past 
speech  would  seemingly  be  necessary  and  acceptable  if  the  criteria  are 
designed  to  advance  the  ultimate  values  of  the  First  Amendment.52 
But,  we  must  be  aware  that  the  comparative  hearing  does  not  indicate 
that  other  frequencies  are  not  available  to  the  parties  seeking  the  fre- 
quency in  issue;  rather,  it  may  simply  mean  that  the  parties  are  not 
interested  in  those  other  available  frequencies.  This  observation  raises 
the  question  whether  the  concept  of  scarcity  at  a  comparative  hearing 
is  entirely  within  the  control  of  the  parties  and  thus  an  insufficient  basis 
for  inquiry  into  the  content  of  speech. 

D.     Subversion  of  Journalistic  Judgment  for  Business  Reasons 

There  is  one  final  factor  which  probably  has  not  served  as  an  his- 
torical justification  for  a  different  First  Amendment  regime  but  is  by 

51.  Furthermore,  the  FCC  should,  if  it  were  really  serious  about  diversity,  attempt 
to  discern  what  sorts  of  diversity  are  desired  by  the  viewing  audience.  The  available 
evidence  indicates  that  the  viewing  audience  wants  more  options  on  existing  types  of  pro- 
gramming rather  than  more  diverse  types  of  programming.  See  G.  Steiner,  The  Peo- 
ple Look  at  Television  226-49  (1963).  Full  exploration  of  this  idea  of  diversity 
should  lead  the  FCC  into  an  examination  of  program  quality  and  not  just  program  cate- 
gories, as  a  measure  of  diversity.  See  Irion,  FCC  Criteria  for  Evaluating  Competing 
Applicants,  43  Minn.  L.  Rev.  479,  489-96  (1959).  This  raises  extremely  difficult  prob- 
lems. See  sources  cited  in  note  71  infra.  Commissioners  Robinson  and  Hooks  in  a  re- 
cent concurring  statement  indicated  that  FCC  regulation  of  obscenity  may  not  be  justi- 
fied by  a  scarcity  concept  because  regulation  of  obscenity  is  not  designed  to  create  di- 
versity. See  Pacifica  Foundation,  Station  WBAI,  32  P  &  F  Radio  Reg.  2d  1331,  1343 
n.*  (F.C.C.  Feb.  12,  1975)  (Robinson  &  Hooks,  Comm'rs,  concurring). 

52.  See  Citizens  Comm.  to  Save  WEFM  v.  FCC,  506  F.2d  252,  279-81  (D.C.  Cir. 
1974)  (rehearing  en  banc)  (Bazelon,  C.J.,  concurring  in  the  result). 


4s] 


230  DUKE  LAW  JOURNAL  [Vol.  1975:213 

far  the  most  promising  candidate  for  the  future  and  has  as  among  its 
proponents  the  true  aficionado  of  regulation.  This  is  a  factor  of  infi- 
nite subtlety  and  causes  me  the  most  concern.  The  economics  of  broad- 
cast TV  require  that  programming  be  directed  to  a  mass  audience  in 
order  to  ensure  a  sufficient  viewing  audience  (and  hence  sufficient  ad- 
vertising revenues)  to  finance  the  operation.53  Limited  or  specialized 
appeal  programming  will  not  sell  enough  advertising  to  be  economically 
viable.  There  are  two  important  corollaries  to  this  point.  First,  pro- 
ducers of  programming  must  be  ensured  of  large-scale  distribution  of 
their  programs  in  order  to  make  a  profit.  The  difficulties  in  obtaining 
that  distribution  through  individual  dealings  with  licensees  led  to  the 
use  of  the  three  networks  and  a  few  large-scale  entertainment  corpora- 
tions such  as  MCA  and  to  a  lesser  extent  Westinghouse  as  brokers  in  the 
placement  of  programming  both  with  advertisers  and  with  the  licensees. 
This  development  in  turn  led  to  the  now  well  publicized  "network 
domination"  of  production  and  placement  of  programming/'4  Second, 
news  and  public  affairs  programming  does  not  attract  as  large  an  au- 
dience as  entertainment  programming.  This  sort  of  programming  is  thus 
a  perennial  loss  leader  and  arguably  without  FCC  intervention  to  insist 
upon  it,  a  requirement  found  in  the  Fairness  Doctrine, r>5  licensees  might 
just  do  away  with  it.  Network  evening  news  is  apparently  an  exception 
to  this  economic  premise  of  broadcasting.56 

This  concern  with  the  economics  of  TV  programming  leads  us  into 
the  most  difficult  quagmire  of  all:  since  the  telecommunications  press 
is  a  business  and,  thus,  its  decisions  are  "business"  decisions  in  large 
part,  does  the  First  Amendment,  which  is  concerned  with  journalistic 

53.  Id.  at  267-68;  R.  Noll  49-53;  Steiner,  Program  Patterns  and  Preferences,  and 
the  Workability  of  Competition  in  Radio  Broadcasting.  66  Q.J.  Econ.  194  (1952). 

54.  R.  Noll  59-79;  Prime  Time  Access  724-40  (Robinson,  Comm'r,  dissenting). 

55.  Sec  Public  Communications,  Inc.,  32  P  &  F  Radio  Reg.  2d  319  (F.C.C.,  Dec. 
10,  1974),  aff'g  49  F.C.C.2d  27  (Broadcast  Bureau  1974);  Fditorializing  by  Broadcast 
Licensees,  supra  note  19,  at  1249-51;  Comment,  Enforcing  the  Obligation  to  Present 
Controversial  Issues:  The  Forgotten  Half  of  the  Fairness  Doctrine.  10  Harv.  Civ. 
Rights-Civ.  Lib.  L.  Rev.  137  (1975).  On  the  interior  economic  viability  of  news  and 
public  affairs  programming,  see  R.  Noll  52-53  n.31,  68-69;  Formulation  of  Policies  Re- 
lating to  the  Broadcast  Renewal  Applicant,  Stemming  from  the  Comparative  Hearing 
Process,  43  F.C.C.2d  1043,  1045,  1049  (1973).  See  also  3  E.  Baknouw  116,  244-45; 
Maines  &  Ottinger,  Network  Documentaries:  How  Manx.  How  Relevant?,  11  CoLUM. 
Journalism  Rev.,  March-April,  1973.  at  36.  On  general  failure  of  local  broadcasters 
to  provide  public  affairs  programming,  see  Renewals  of  Broadcast  Licenses  for  Ark.,  La. 
&  Miss.,  42  F.CC.2d  I,  16-25  (1973)  (Johnson,  Comm'r,  dissenting);  Renewal  of 
Standard  Broadcast  and  Licenses  for  Okla  .  Kan.  &  Neb.,  14  F.C.C.2d  1  (  1968)  (John- 
son &  Cox,  Comm'rs,  dissenting). 

56.  Sec  Broadcasting,  Feb.  11,  1974,  at  43,  for  figures  on  the  viewing  market 
shares  of  network  news. 
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judgment,  protect  these  business  judgments?  Or  put  another  way, 
should  programming,  news  or  otherwise,  which  is  generated  by  a 
purely  economic  appraisal  of  the  viewing  "market"  be  enshrined  as  the 
sort  of  public  discussion  protected  by  the  First  Amendment?  I  have 
no  problem  conceptually  with  a  "no"  answer  to  these  questions.  The 
First  Amendment  does  not  sanctify  the  process  of  making  money 
through  titillating  speech,  and  it  does  not  protect  economic  propaganda 
of  whatever  form.57  Furthermore,  the  networks  and  the  licensees  have 
demonstrated  a  tremendous  capacity  to  ignore  the  public  interest  when 
their  private  economic  interests  are  at  stake.  Perhaps  the  most  graphic 
examples  are  the  failure  to  give  any  news  coverage  to  the  license  re- 
newal bill  that  Representative  Staggers  did  us  the  courtesy  of  killing 
last  session  of  the  Congress58  and  the  failure  to  provide  balanced  cover- 
age of  the  debate  over  pay  TV.59  There  is  the  depressing  but  nonethe- 
less illustrative  comment  of  Senator  John  Pastore  of  Rhode  Island, 
Chairman  of  the  Senate  Subcommittee  on  Telecommunications,  who, 
upon  observing  TV  cameras  at  his  hearings  into  violence  on  TV, 
stated  as  I  paraphrase:  "I  don't  know  why  they  bring  those  cameras 
here;  I  know  the  networks  don't  intend  to  show  a  single  second  of  what 
goes  on  here."  And,  of  course,  he  was  right.  Nothing  substantial  was 
run  on  the  hearings.  The  networks  just  do  not  report  what  they  feel 
is  injurious  to  their  economic  interests.  Douglass  Cater  once  quoted 
to  me  the  remark  of  a  candid  network  executive  to  the  effect  that  if  a 


57.  Cf.  Pittsburgh  Press  Co.  v.  Human  Relations  Comm'n,  413  U.S.  376  (1973); 
Donaldson  v.  Read  Magazine,  Inc.,  333  U.S.  178,  189-92  (1948).  See  also  Miller  v. 
California,  413  U.S.  15  (1973);  Ginzburg  v.  United  States,  383  U.S.  463  (1966).  On 
the  excessive  commercialization  of  the  broadcast  media,  see  2  E.  Barnouw  227-36;  L. 
Brown,  Television,  The  Business  Behind  the  Box  (1971);  H.  Skohnia,  Television 
and  the  News  11-68  (1968). 

58.  See  Public  Communications,  Inc.,  32  P  &  F  Radio  Reg.  2d  319  (F.C.C.,  Dec. 
10,  1974).  On  the  renewal  bill  which  would  have  been  one  of  the  most  important 
amendments  to  the  Federal  Communications  Act  since  its  passage,  see  H.R.  Rep.  No. 
93-961,  93d  Cong.,  2d  Sess.  (1974). 

59.  National  Cable  Television  Ass'n,  48  F.C.C.2d  501  (1974)  (Broadcast  Bureau); 
cf.  Local  880,  Retail  Store  Employees  v.  FCC,  436  F.2d  248  (D.C.  Cir.  1970). 
See  also  National  Citizens  Comm.  for  Broadcasting,  49  F.C.C.2d  83  (1974)  (Broadcast 
Bureau)  (joke  by  Johnny  Carson  about  Crest  toothpaste,  an  NBC  sponsor,  bleeped  off 
the  air);  H.  Skornia,  supra  note  57,  at  82-93.  On  coverage  of  pay  TV  developments, 
see  id.  at  135-56.  A  particularly  ominous  example  of  advertiser  censorship  is  the  cover- 
age of  the  1974  California  gubernatorial  election.  A  forthcoming  Article  in  the  Cal- 
ifornia Journal  documents  these  assertions:  Advertisers  associated  with  local  stations  de- 
cided it  was  not  good  business  to  cover  the  gubernatorial  election.  Thus,  there  was  very 
little  coverage  of  the  election  and  the  candidates  experienced  difficulty  in  even  buying 
air  time.  In  the  final  week  of  the  campaign,  every  TV  station  in  San  Francisco,  except 
the  public  station,  refused  to  carry  a  debate  between  the  Republican  and  Democratic  can- 
didates. 
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broadcaster  had  to  choose  between  the  license  renewal  bill  or  abolition 
of  the  Fairness  Doctrine,  the  broadcaster  would  choose  the  renewal  bill 
and  forego  First  Amendment  rights.  We  should  expect  nothing  else 
from  corporations  which  hire  as  their  executives  not  journalists  or  even 
professional  broadcasters  but  successful  businessmen.  And  we  should 
also  expect  that  every  business  decision  will  be  defended  as  an  exercise 
of  journalistic  discretion  protected  by  the  First  Amendment  when  not 
one  gram  of  journalistic  discretion  is  involved.60 

Perhaps  more  important  than  these  particular  incidents  of  the  pro- 
motion of  economic  self-interest  to  the  derogation  of  the  public  interest 
is  the  existence  of  a  network-imposed  licensing  scheme  upon  its  own 
journalists.  While  this  network  censorship  is  even  broader  than  that 
imposed  by  the  FCC,  it  operates  in  a  very  similar  fashion.  I  am  in- 
formed that  reporters  from  at  least  one  network  and  from  some  major 
newspapers  have  a  clause  similar  to  the  following  in  their  contracts: 

Artist  recognizes  that  the  employment  hereunder  is  a  full-time  employ- 
ment and  that  Artist's  other  activities  must  be  such  as  never  to  cast 
doubt  on  the  fairness  or  objectivity  of  [the  network]  or  reflect  unfavor- 
ably upon  Artist  or  Producer.    Accordingly, 

(a)  From  the  date  hereof,  Artist  will  render  services  exclusively  to  and 
for  Producer  and  Artist  will  not  render  any  services  to  others,  or 
on  Artist's  own  behalf,  directly  or  indirectly,  in  any  capacity  or 
media  whatsoever  (including  without  limitation  granting  rights  to 
use  Artist's  name  or  likeness  or  both,  or  to  use  any  performance 
or  other  services  which  Artist  rendered  for  others  prior  to  this 
agreement)  and  Artist  shall  not  negotiate  concerning  such  services 
with  others  than  Producer  prior  to  the  expiration  of  the  term 
hereof. 


60.  Perhaps  the  most  widely  known  example  of  this  behavior  is  the  decision  of  CBS 
network  TV  chief  John  Schneider  to  forego  live  broadcast  of  George  Kennan's  testimony 
on  Vietnam  in  favor  of  a  re-run  of  /  Love  Lucy  and  The  Real  McCoys.  Fred  Friendly 
states  in  his  book  that  this  depressing  incident  led  to  his  resignation  as  news  president. 
Friendly  said  to  Schneider:  "You  are  making  a  news  judgment  but  basing  it  on  business 
criteria,  and  I  can't  do  this  job  under  these  circumstances."  F.  Friendly,  supra  note 
17,  at  233.  See  the  statement  of  Edward  R.  Murrow  quoted  in  id.  at  250-51  as  part 
of  Friendly's  letter  of  resignation.  Such  "business  decisions"  affected  much  of  TV  re- 
porting on  Vietnam.  Id.  at  213-65;  3  E.  Barnouw  271-303;  Broadcast  Bureau  Actions: 
National  Citizens  Comm.  for  Broadcasting,  49  F.C.C2d  83  (1974);  Student  Ass'n  of 
the  State  Univ.  of  N.Y.,  40  F.C.C.2d  510  (1973);  Mark  Lane,  36  F.C.C.2d  551  (1972); 
Judy  Collins,  24  F.C.C.2d  741  (1970).  Schneider's  position  was  that  excerpts  of  the 
Kennan  testimony  should  be  shown  in  the  evening.  This,  of  course,  is  not  necessarily 
an  unreasonable  position. 

On  the  subject  of  network  or  licensee  censorship  of  the  news,  see  Columbia 
Broadcasting  Sys.,  Inc.  v.  Democratic  Nafl  Comm.,  412  U.S.  94,  187  (1973)  (Brennan, 
J.,  dissenting);  National  Broadcasting  Co.  v.  FCC,  No.  73-2256  at  2-3  (D.C.  Cir.,  Sept. 
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(b)  From  the  date  hereof,  any  business,  commercial,  professional  or 
similar  activities  of  Artist  shall  be  subject  to  Producer's  prior 
approval,  after  disclosure  by  Artist  of  full  details  with  respect 
thereto.61 

Like  many  FCC  policies,  this  clause  appears  unobjectionable  on  its 
face.  In  operation,  however,  it  can  be  used  to  prevent  network  report- 
ers from  disclosing  news  items  which  they  have  uncovered  but  which 
the  network  has  decided  not  to  report.  For  the  reporter  to  disclose  such 
items  would  seemingly  violate  this  "exclusive  services"  clause.  There 
are  certainly  many  legitimate  business  reasons  for  such  clauses,  but  the 
possibility  of  abuse  is  also  manifest.  One  must  consider  whether  such 
clauses,  when  administered  to  prevent  a  reporter  from  disclosing  news- 
worthy information  without  economic  gain  to  himself — or  herself — are 
contrary  to  public  policy  represented  by  the  First  Amendment  and 
hence  unenforceable.  But  even  if  this  were  settled,  the  "chilling  ef- 
fect" of  such  clauses  surely  maintains  the  networks'  monopoly  on  the 
sources  as  well  as  the  actual  reporting  of  news,  and  thus  the  network 
may  prevent  the  reporting  of  information  it  considers  damaging  to  its 
economic  or  other  interests.  Upon  an  examination  of  these  clauses, 
we  confront  the  following  dilemma:  an  enterprise  whose  lifeblood  is 
freedom  of  expression  seeks  to  limit  the  personal  freedom  of  expression 
of  its  employees. 

But  I  am  more  than  a  little  concerned  with  how  the  distinction 
between  programming  motivated  by  true  journalistic  integrity  and  pro- 
gramming motivated  by  crass  economic  desires  can  be  judicially  or  ad- 
ministratively maintained  without  a  terrible  "chilling  effect"  on  the 
journalists.62  Perhaps  some  of  the  "chilling  effect"  might  be  reduced 
by  carefully  and  narrowly  drawn  rules  designed  to  prevent  a  complete 

27,  1974)  (Tamm,  J.,  dissenting);  R.  MacNeil,  The  People  Machine  280  (1968); 
H.  Skornia,  supra  note  57,  at  93-101,  123-35. 

61.  It  is  worth  noting  that  such  contracts  also  contain  the  following  public  morals 
clause: 

If  at  any  time  the  conduct  of  Artist,  either  while  rendering  services  hereunder 
or  in  Artist's  private  life,  is  without  due  regard  to  the  best  interests  of  Producer 
and  any  sponsor  or  licensee  of  the  programs,  or  to  social  conventions  or  public 
morals  or  decency,  or  if  Artist  commits  any  act  or  becomes  involved  in  any 
situation,  or  occurrence,  tending  to  degrade  Artist  in  society,  or  to  bring  Artist 
into  public  disrepute,  contempt,  scandal  or  ridicule,  or  tending  to  shock,  insult, 
or  offend  the  community,  or  tending  to  reflect  unfavorably  upon  Artist  or  pro- 
ducer or  any  sponsor  or  licensee  of  the  programs,  or  if  publicity  is  given  to 
any  such  conduct,  commission  or  involvement  on  the  part  of  Artist,  which  oc- 
curred previously,  Producer  shall  have  the  right  to  terminate  this  agreement. 
Producer  may  delete  any  credit  given  to  Artist  in  connection  with  any  services 
theretofore  or  thereafter  rendered,  regardless  of  whether  Artist's  services  are 
terminated. 

62.  See  Citizens  Comm.   to  Save  WEFM  v.  FCC,  506  F.2d  252,   272   (D.C.   Cir. 
1974)  (rehearing  en  banc)  (Bazelon,  C.J.,  concurring  in  the  result). 


485 


234  DUKE  LAW  JOURNAL  [Vol.  1975:213 

surrender  of  journalists*  integrity  to  entrepreneurial  attitudes  of  both 
network  reporters  and  executives.63  Certainly  a  complete  failure  to 
operate  as  a  journalistic  institution  would  take  a  licensee  out  of  the  pro- 
tection of  the  First  Amendment  and  would  arguably  be  grounds  for  de- 
nial of  a  broadcasting  license  under  the  Federal  Communications  Act.';l 
After  all,  it  is  clear  that  Congress  intended  that  licensees  be  given  air 
space  to  be  journalists  and  not  simply  to  sell  products.  But  the  diffi- 
culties of  weeding  out  journalistic  efforts  from  commercial  pap  are  so 
severe  that,  in  the  normal  case,  the  distinction  is  not  manageable.  And 
this  fact  is  one  reason  why  the  First  Amendment  commands  the  gov- 
ernment to  stay  out  of  the  regulation  of  speech.05 

II.     The  Purpose  of  the  Free  Press  Guarantee 

When  all  these  justifications  are  shaken  down,  I  at  least  am  left 
with  the  impression  that  they  all  demonstrate  mostly  the  fragility  of  our 
First  Amendment  traditions.  Somehow  we  do  not  really  think  that  the 
press  should  be  free;  they  are  too  powerful,  they  are  arbitrary,  they 
are  self-serving.  If  the  subject  were  a  discussion  of  the  mistakes,  bad 
judgment  and  excessive  commercialism  of  the  press — both  printed  and 
electronic — I  would  have  much  to  say  against  the  press.  I  have  said 
before  and  I  repeat  it  now  that  the  press  has  abused  its  tremendous 
power,  particularly  the  power  of  TV,  largely  for  its  own  private  profit, 
at  the  expense  of  the  public  interest.  But  I  do  not  personally  believe 
in  the  efficacy  of,  nor  do  I  think  the  First  Amendment  permits,  govern- 
ment intervention  to  cure  those  abuses.  Is  this  belief  a  mere  relic 
of  happier  times  when  the  press  was  not  so  powerful  or  so  arrogant? 
I  do  not  think  so.     I  think  the  First  Amendment  retains  its  vitality  and 

63.  See  id.  at  280-~81  (arguing  that  consideration  of  programming  proposals  that 
meet  an  unfulfilled  specialty  need  in  the  community  in  a  comparative  hearing  may  be 
permissible  under  the  First  Amendment).  Compute  Ban/haf  v.  FCC.  405  F.2d  1082 
(D.C.  Cir.  1968),  cert,  denied.  396  U.S.  842  (1969);  DeVore  &  Nelson,  Commercial 
Speech  and  Paid  Access  to  the  Press.  2(>  HASTINGS  I.. J.  745  (  1975)  and  sources  cited. 
This  specific  guideline  would  parallel  consideration  of  programming  content  justified  by 
the  scarcity  rationale.    See  text  accompanying  note  52  supra. 

64.  See  KFK.B  Broadcasting  Ass'n  v.  federal  Radio  Comm'n.  47  F.2d  670  (1931  I, 
discussed  in  Citizens  Comm.  to  Save  WEFM  \.  FCC,  506  1  2d  252.  277  (D.C.  C  n. 
1974)  (rehearing  en  banc)  (  Hazelon,  C.J.,  eoncuiring  in  the  result);  cf.  Program  Length 
Commercials,  v>  I  C.C.2d  1062  (1973).  explained.  44  F.C.C.2d  985  (1974).  It  is.  of 
course,  well  established  that  a  licensee  must  maintain  a  regular  broadcast  schedule  or 

forfeit  his  license.     See  47  (  .1    R.  5  73.651(a)   (  1974);  Palladium    limes.  Inc.,  43  F.(    I 
546  (1950).     See  also  Simmons  v.  FCC,   169  F.2d  670  MM'    (  ir.),  cert,  denied.   135 

U.S.  846  (  1948). 

65.  See  Hannegan  v.  Esquire,  Inc.  327  U.S.  I4(».  157-58  (1946);  c/  Pans  Adult 
Theatre  1  v.  Slaton.  413  US.  49.  73  (  1973)  (  Biennan,  J  .  dissenting);  Murdock  \.  Penn- 
sylvania, 319  U.S.  105,  Ml  (  1943  i.    Sec  also  noie  71  infra. 
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speaks  a  wisdom  relevant  to  concerns  we  recognize  today.  But  I  think 
its  truly  practical  wisdom  needs  reaffirming  and  in  the  process  of  this 
reaffirmation,  I  think  we  can  better  understand  why  the  Framers  felt 
so  strongly  about  an  independent  journalistic  institution.  There  is  no 
better  beginning  point  than  the  activities  of  the  administration  of  Rich- 
ard Nixon.  A  memorandum  from  Charles  Colson  to  H.R.  Haldeman 
describing  a  meeting  between  Colson  and  various  network  executives 
is  attached  as  an  appendix  to  this  Article. 

There  is,  to  be  sure,  more  than  a  little  bit  of  self-serving  in  Mr. 
Colson's  description  of  the  meeting.  But  even  so,  the  point  is  clear 
enough:  Richard  Nixon's  assistants  were  enforcing  a  "Fairness  Doc- 
trine," a  doctrine  which,  to  paraphrase  Red  Lion,66  forces  the  licensees 
through  the  networks  to  share  their  frequencies  with  Richard  Nixon. 
Of  course,  there  is  no  reason  why  this  doctrine  should  be  limited  to 
Richard  Nixon;  it  could  be  extended  to  the  NAACP  or  the  American 
Civil  Liberties  Union  or  Duke  University.  The  result,  however,  is  al- 
ways the  same.  By  forcing  the  press  to  share  its  space,  its  medium, 
with  persons  of  the  government's  choosing,  we  are  restricting  the  jour- 
nalistic discretion  which  it  is  the  purpose  of  the  First  Amendment  to 
protect.  If  one  group  has  a  right  of  access  or  a  right  to  have  the  li- 
censee present  that  group's  point  of  view,  there  is  no  independent 
press;  there  is  only  a  multitude  of  speakers.  That  might  be  permissible 
if  the  First  Amendment  protected  only  free  speech.  However,  it  also 
protects  the  press.67  It  might  perhaps  be  feasible  for  the  licensee  to 
set  aside  an  hour  or  so  of  air  time  of  the  licensee's  own  choice  during 
the  day  for  various  speakers  to  present  their  points  of  view,68  or  to  re- 

66.  See  395  U.S.  367,  389  (1969). 

67.  Address  of  Justice  Potter  Stewart  to  the  Yale  Law  School  Sesquicentennial  Con- 
vocation, Nov.  2,  1974,  entitled  "Or  of  the  Press,"  excerpted  in  Washington  Post,  Nov. 
11,  1974,  §  A,  at  20,  col.  3,  and  reprinted  in  120  Cong.  Rec.  S19.593  (daily  ed.  Nov. 
19,  1974): 

This  basic  understanding  [that  the  free  press  clause  of  the  First  Amend- 
ment extends  protection  to  a  journalistic  institution]  is  essential,  I  think,  to 
avoid  an  elementary  error  of  constitutional  law.    It  is  tempting  to  suggest  that 
freedom  of  the  press  means  only  that  newspaper  publishers  are  guaranteed  free- 
dom of  expression.     They  are  guaranteed  that  freedom,  to  be  sure,  but  so  are 
we  all,  because  of  the  Free  Speech  Clause.    If  the  Free  Press  guarantee  meant 
no  more  than  freedom  of  expression,  it  would  be  a  constitutional  redundancy. 
...     By  including  both  guarantees  in  the  First  Amendment,  the  Founders 
quite  clearly  recognized  the  distinction  between  the  two. 
However,    there    is    some    doubt    that   entertainment    programming    could    be    charac- 
terized as  a  function  of  the  "press."    Thus,  programming  of  this  nature  might  only  be 
protected  by  the  free  speech  clause.     See  generally  Nimmer,  Introduction — Is  Freedom 
of  the  Press  a  Redundancy:    What  Does  It  Add  to  Freedom  of  Speech?,  26  Hastings 
L.J.  639  (1975). 

68.  See  Brandywine-Main  Line  Radio,  Inc.  v.  FCC,  473  F.2d  16,  75  n.51  (D.C.  Cir. 
1972)   (Bazelon,  C.J.,  dissenting),  cert,  denied,  412  U.S.  922  (1973).     But  see  Miami 
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quire  the  licensee  to  sell  advertising  time  without  discrimination  on  the 
basis  of  the  content  of  the  proposed  message.09  In  this  case,  one  could 
argue  with  more  force  that  the  independent  journalistic  discretion  pro- 
tected by  the  First  Amendment  is  not  contravened.  But  to  require  that 
a  licensee  be  "fair"  in  presenting  opinionated  programming,  or  present 
a  reasonable  "balance"  of  programming  as  defined  by  a  government 
agency,  or  not  offer  programming  which  a  majority  of  listeners  do  not 
want  to  hear  nullifies  that  journalistic  discretion  which  the  Framers 
thought  indispensable  to  our  constitutional  order. 

The  excerpt  from  the  Colson  memorandum  amply  demonstrates 
the  reason  why  the  Framers  thought  this  independent  journalistic  dis- 
cretion so  important.  If  the  government  may  eliminate  this  discretion, 
it  has  a  much  greater  control  over  the  information  the  people  receive 
about  their  government  and  the  views  of  their  fellow  citizens.  As  Al- 
exander Meiklejohn  has  so  persuasively  argued,70  the  free  flow  of  this 
information  is  absolutely  essential  to  self-government,  to  democracy. 
A  government  which  can  dictate  what  is  "fair"  reporting  can  control 
information  to  the  public  in  a  manner  which  subverts  self-government. 
The  press  must  be  free  to  tell  the  truth  as  it  sees  it,  to  criticize  the  govern- 
ment, to  denounce  politicians  and  judges,  and  to  publish  opinions. 

Truth  and  fairness  have  a  too  uncertain  quality  to  permit  the  gov- 
ernment to  define  them.71     Certainly  it  is  not  fair  to  print  that  which 

Herald  Publishing  Co.  v.  Tornillo,  418  U.S.  241  (1974).  The  Court  in  Columbia 
Broadcasting  Sys.,  Inc.  v.  Democratic  Nat'l  Comm.,  412  U.S.  94,  131  (1973),  left  open 
the  issue  of  whether  Congress  or  the  FCC  might  legitimately  impose  a  right  of  access. 
Professor  Emerson's  treatment  of  the  First  Amendment  and  telecommunications  centers 
on  access.  See  T.  Emerson,  supra  note  39,  at  653-67.  His  arguments  on  scarcity  are 
centrally  linked  to  the  access  problem,  and  thus  his  defense  of  the  Fairness  Doctrine, 
which  is  not  based  on  access,  seems  difficult  to  reconcile  with  his  condemnation  of  such 
efforts  in  regard  to  newspapers.  Id.  at  667-71.  His  scarcity  arguments  are  generally 
a  repeat  of  Red  Lion  and  suffer  from  the  defects  noted  in  Part  I  of  this  Article.  There 
is  an  overtone  in  his  discussion  that  access  rights  are  permissible  in  any  context  because, 
like  antitrust  enforcement,  they  do  not  censor  particular  content  but  act  to  expand  the 
multitude  of  voices.  This  is  indeed  a  difficult  First  Amendment  problem  which  is  not 
completely  closed  by  Tornillo  in  my  mind.  Cf.  418  U.S.  at  258:  "[The]  Florida  stat- 
ute fails  to  clear  the  barriers  of  the  1  irst  Amendment  because  of  its  intrusion  into  the 
function  of  editors."  Compare  id.  at  255-56,  distinguishing  Pittsburgh  Press  Co.  v.  Hu- 
man Relations  Comm'n.  413  U.S.  376  (1973)  and  47  U.S.C.  §  315  (1970).  See 
note  71  infra.  My  only  point  here  is  to  argue  that  newspapers  and  the  telecommunica- 
tions press  be  treated  as  equals  in  analyzing  the  issue.  See  generally  Barron,  Acct  Si 
to  the  Presa  —A  New  First  Amendment  Right,  80  Harv.  L.  Rev.  1641  <  1967). 

69.  Whitehead,  Book  Review,  83  Vui  L.J.  1751.  1762-63  (4974). 

70.  Stt  Meiklejohn,  The  First  Amendment  Is  an  Absolute.  1961  Sup.  Ct.  Ki\.  245. 
See  aho  Miami  Herald  Publishing  Co.  v.  Tornillo.  418  U.S.  241.  257  (I  Uing 
Mills  v.  Alabama.  384  U.S.  214,  218  (1966). 

71.  See  Multiple  Ownership  1015-17  (Robinson,  Comm'i.  concurring  in  part,  dis- 
senting in  part);  cf.  Democratic  Natl  Comm.,  31  F.C.C.2d  708.  712-13  (1971),  affd, 
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you  believe  to  be  misleading,  uninformative,  irrational,  or  so  lacking 
in  factual  justification  as  to  be  close  to  a  pure  falsehood.  It  is  not  fair 
to  regard  as  "objective"  news  the  propaganda  of  an  incumbent  politi- 
cian. It  is  not  "fair"  to  require  the  licensee  to  present  a  balance  of 
only  those  views  which  the  government  considers  "significant,"72  re- 
gardless of  the  licensee's  view.  In  sum,  in  order  to  determine  what 
the  "other  side"  is,  one  has  to  have  an  objective  concept  of  truth  against 
which  to  compare  the  challenged  speech.  And  who  in  this  country  is 
in  possession  of  this  objective  concept  of  truth? 

IIL     Alternatives  to  Remedy  Present  Failures 
in  Telecommunications  Regulation 

I  do  not  mean  by  the  foregoing  to  imply  that  I  am  satisfied  with 
the  performance  of  either  the  broadcast  or  the  printed  press.  The 
many  concerns  voiced  about  the  excessive  power  and  meager  commit- 
ment to  the  public  interest  which  the  private  press  have  demonstrated 
are  not  without  merit.  My  project  so  far  has  been  to  indicate  that  the 
solutions  relied  upon  at  present  may  be  unwise  and  contrary  to  our  con- 
stitutional traditions.  I  very  much  believe  that  there  are  other  solutions 
which  are  not  only  consistent  with  these  traditions  but  which  can  be 
more  effective  in  achieving  the  goals  which  many  concerned  citizens 
thought  could  be  achieved  by  program  regulation. 

Before  outlining  these  solutions,  I  think  it  important  to  state  ex- 
actly what  I  believe  to  be  the  major  problem  in  the  broadcast  media. 


460  F.2d  891  (D.C.  Cir.),  cert,  denied,  409  U.S.  843  (1972).  See  also  Columbia  Broad- 
casting Sys.,  Inc.  v.  FCC,  454  F.2d  1018  (D.C.  Cir.  1971);  120  Cong.  Rec.  S19,449 
(daily  ed.  Nov.  18,  1974);  T.  Emerson,  supra  note  39,  at  670-71;  N.  Minow,  J.  Martin 
&  L.  Mitchell,  Presidential  Television  (1973);  Jaffe,  WHDH:  The  FCC  and  Broad- 
casting License  Renewals,  82  Harv.  L.  Rev.  1693,  1700-01  (1969).  Several  of  these  au- 
thorities cited  deal  with  the  power  of  the  President  over  television  and  are  relevant  to 
our  discussion  in  two  different  ways:  on  the  one  hand,  they  suggest  the  extremely  diffi- 
cult problems  involved  in  erecting  a  Fairness  Doctrine  duty  around  Presidential  appear- 
ances on  TV  and  on  the  other  hand,  they  demonstrate  the  dangers  involved  in  this  power 
over  the  private  press.  The  President  has  no  such  access  to  the  Washington  Post  or  the 
New  York  Times. 

72.  Cf.  Black  United  Front,  48  F.C.C.2d  1013,  1015  (1974),  citing  Dr.  Benjamin 
Spock,  38  F.C.C.2d  316  (1972)  (Fairness  Doctrine  applies  only  to  "significant"  view- 
points). See  also  3  E.  Barnouw  47;  F.  Friendly,  supra  note  17,  at  3-12  (both  discuss- 
ing the  problem  facing  Edward  R.  Murrow  in  his  famous  broadcast  on  the  loyalty  purge 
of  Lt.  Milo  Radulovich,  when  the  military  refused  to  present  the  "other  side"  of  the  issue 
and  network  policy  was  not  to  telecast  the  program  unless  the  two  "sides"  were  pre- 
sented). For  another  example,  see  120  Cong.  Rec.  S20,475  (daily  ed.  Dec.  4,  1974) 
(article  by  Nat  Hentoff ). 
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This  problem  is  not  "scarcity,"  as  that  term  has  come  to  be  defined 
in  First  Amendment  jurisprudence,  but  rather  simple,  old-fashioned 
concentration  of  economic  power  and  ownership  of  TV  facilities.  The 
situation  would  be  bad  enough  if  we  considered  only  the  actual  licen- 
sees.73 But  the  major  concentration  is  caused  by  the  dominance  of  the 
networks  in  the  programming  field.74  The  dominance  of  the  networks 
makes  enforcement  of  the  diversification  guides  and  stiff  cross-owner- 
ship rules,  further  restriction  of  the  group  ownership  rules,  elimination 
of  trafficking  in  licenses,  combined  with  retroactive  enforcement  of 
these  new  policies,  an  insufficient  effort  to  deal  with  the  concentration 
of  economic  power  in  TV  programming.  The  major  project  for  re- 
form, then,  must  be  an  increase  in  programming  competition.  This  in- 
crease in  programming  competition,  it  should  be  noted,  attempts  to 
deal  directly  with  the  central  evil  that  concentration  allegedly  creates — 
a  lack  of  diversity  of  ideas.  More  competitors  producing  programming 
will  increase  the  multitude  of  tongues,  and  our  First  Amendment  faith 
holds  that  the  multitude  of  tongues  unrestricted  in  speech  will  produce 
more  diversity  of  ideas  than  if  the  government  chooses  who  will  speak 
and  on  what  subjects.75  Actions  designed  to  increase  competition 
within  the  press  and  thereby  to  decentralize  power  are  consistent  with 
the  First  Amendment,  and  the  Supreme  Court  has  so  held.76 

There  is  one  ironic  aspect  of  efforts  to  reduce  network  domination 
of  programming  in  favor  of  the  First  Amendment  concept  of  a  diversity 
of  speakers:  only  the  networks  and  the  large  economic  organizations, 
like  the  Washington  Post  or  the  New  York  Times,  have  the  power  to 
stand  up  to  big  government  efforts  to  "chill"  their  speech.  I  have 
noted  before  that  one  problem  with  the  application  of  the  Fairness 
Doctrine  is  that  it  imposes  a  stiff  financial  burden  on  "shoestring"  oper- 
ations.77 This  burden  is  even  greater  when  a  small  licensee  confronts 
a  quasi-criminal  forfeiture  or  revocation  proceeding  or  confronts  the 
poised  force  of  the  Oval  Office.  We  are  told  that  persons  in  the  Nixon 
Administration  believed  that  local  stations  were  more  pliable  and  re- 

73.  Bennett,   Media  Concentration   and   the   FCC:    Focusing   with   a  Section   & 
Lens,  66  Nw.  U.L.  Rev.  159,  181-86  (1971). 

74.  The  networks  originate  about  sixty-four  percent  of  all  pi  -op  ramming  for  their  af- 
filiated stations.  The  percentage  is  much  higher  during  evening  prime  time  hours. 
Broadcasting  Yearbook  70  (Broadcasting  Magazine  ed.  1974). 

75.  Citizens  Comm.  to  Save  WEFM  v.  FCC.  506  F.2d  252,  270-72  (DC.  Cir. 
1974)  (rehearing  en  banc)  ( Bazelon,  C.J.,  concurring  in  the  .result);  Multiple  Owner- 
ship 1007-1  1  (Robinson,  Comm'r,  concurring  in  part,  dissenting  in  part). 

76.  See   Associated  Press  v.  United  States.  326  U.S.   1.  20  (  1945). 

77.  See  Brandyuine-Mam  Line  Radio,  Inc.  v  FCC.  473  F.2d  16.  t>(>-70  (DC.  Cir. 
1972)  (Bazelon,  C.J.,  dissenting),  cert,  denied,  412  U.S.  922  (  1973).     See  note  14  supra. 
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sponsive  to  the  Nixon  viewpoint  on  the  Watergate  Affair;  thus  they 
sought  to  remove  network  reporters  as  the  source  of  news  and  replace 
them  with  local  journalists  purportedly  more  attuned  to  the  Nixon  Ad- 
ministration world  view.78  From  another  perspective  we  might  con- 
sider how  a  less  secure  economic  organization  would  have  reacted  after 
it  was  publicly  revealed  that  the  President  had  warned  that  it  was  going 
to  have  "damnable,  damnable  problems"  getting  its  radio  and  TV  li- 
censes renewed.79  We  know  that  the  Washington  Post,  which  suf- 
fered exactly  this  event,  was  not  deterred  from  its  presentation  of  the 
facts  as  its  reporters  saw  them.  But  would  all  other  licensees  react  sim- 
ilarly? The  paradox  I  have  just  described  may  be  more  apparent  than 
real  since  it  may  be  partially  resolved  by  getting  the  government  out  of 
the  program  regulation  business.  Without  the  FCC  lever  to  manipu- 
late, we  could  hope  that  there  would  be  less  chance  that  the  licensees 
would  be  forced  to  kowtow  to  the  wishes  of  an  incumbent  politician. 

A .     R  eform  of  the  FCC  Itself 

The  first  strategy  to  increase  competition  in  the  telecommunica- 
tions broadcast  field  is  to  reform  the  FCC  itself.  Mr.  Geller,  former 
General  Counsel  of  the  FCC  and  an  informed  critic  of  the  Commis- 
sion's policy,  has  stated  that  the  "root  cause  of  dissatisfaction"  with  the 
FCC  is  its  "overidentification  with  the  industries  regulated"  as  against 
the  interests  of  "new  emerging  facets  or  technologies."80  He  is  not 
alone  in  this  assessment.  There  can  be  no  promulgation  or  effective 
enforcement  of  policies  designed  to  increase  competition  in  program- 
ming unless  we  have  an  FCC  which  is  not  beholden  to  the  vested  inter- 
ests of  the  VHF  licensees.  Mr.  Geller  makes  what  he  terms  a  "mod- 
est" proposal  that  the  number  of  Commissioners  be  limited  to  five,  that 
they  be  given  one  fifteen-year  term  with  no  possibility  for  reappoint- 
ment and  that  they  be  prohibited  from  employment  in  the  communica- 
tions field  for  ten  years  after  completion  of  their  terms.81    I  am  not  en- 

78.  See  Memorandum  for  H.R.  Haldeman  from  J.S.  Magruder,  Oct.  17,  1969,  1J  4, 
reprinted  in  Appendix  B. 

79.  See  text  accompanying  note  1  supra.  Because  the  Washington  Post  published 
the  Pentagon  Papers  it  was  threatened  with  criminal  prosecution.  Mrs.  Graham,  the 
publisher  of  the  Washington  Post,  said  in  a  television  interview  in  1973  that  "Mr. 
Kleindienst  [then  the  Deputy  Attorney  General]  had  suggested  [in  the  summer  of  1971] 
that  if  the  criminal  cases  against  The  Post  were  successful  they  might  jeopardize  the 
licenses  of  the  paper's  television  stations."  New  York  Times,  July  30,  1973,  at  16,  col. 
1. 

80.  See  H.  Geller,  supra  note  40,  at  2. 

81.  Id.  at  48-49.  See  also  Committee  for  Economic  Development,  Broadcast- 
ing and  Cable  Television:  Policies  for  Diversity  and  Change  80-88  (1975)  and 
authorities  cited. 
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tirely  convinced  by  this  proposal,  but  it,  or  something  like  it,  would  seem 
to  be  in  order. 

B.     Increasing  Private  Competition  in  the  Production  and  Placement 
of  Programming 

Assuming  that  this  first  strategy  is  successful,  a  further  strategy — 
increasing  private  competition  in  the  production  and  placement  of  pro- 
gramming— comes  to  mind.  Several  measures  may  be  taken  in  this 
regard.  The  first  step  is  to  limit  the  networks'  ability  to  sell  blocks 
of  programming  to  the  licensees  and  to  increase  the  feasibility  of  new 
networks.82  Second,  the  Commission  should  act  to  encourage  the  de- 
velopment of  cable,  in  both  pay  and  nonpay  forms,  and  the  further  de- 
velopment of  UHF.83  Part  of  the  way  to  upgrade  UHF  might  be  to 
permit  a  return  to  selective  de-intermixture.    The  ultimate  aim  must  be 

82.  The  FCC  has  been  battling  over  this  issue  for  the  past  fifteen  years.  See  Tele- 
vision Option  Time.  34  F.C.C.  1103  (1963);  Network  Television  Broadcasting,  45 
F.C.C.  2146  (1965),  adopted  in  part,  Network  Television  Broadcasting,  23  F.C.C.2d  382 
(1970),  on  reconsideration,  25  F.C.C.2d  318  (1970)  (codified  in  47  C.F-.R.  §§  73.658 
(j),  (k)  (1973)),  aff'd.  Mount  Mansfield  Television,  Inc.  v.  FCC.  442  F.2d  470  (2d 
Cir.  1971).  reconsideration  of  Amendments,  Prime  Time  Access  Rule.  37  F.C.C.2d  900 
(1972),  amended,  44  F.C.C.2d  1081,  rev'd  and  remanded.  National  Ass'n  of  Inde- 
pendent Television  Producers  &  Distribs.  v.  FCC,  502  F.2d  249  (2d  Cir.  1974),  amended 
again,  Prime  Time  Access.  See  also  Metropolitan  Television  Co.  v.  FCC,  289  F.2d  874 
(D.C.  Cir.  1961);  H.R.  Rep.  No.  281,  88th  Cong.,  1st  Sess.  (1963);  Barrow,  The  At- 
tainment of  Balanced  Program  Service  on  Television,  52  Va.  L.  Rev.  633  (1966).  The 
purpose  of  these  rules  and  other  proposals  discussed  by  the  Commission  has  been  to  in- 
crease the  number  of  brokers  of  programming.  It  seems  that  the  limited  prime  time 
access  of  a  half  hour  will  have  little  effect  in  that  regard;  prior  proposals  which  have 
limited  networks  to  only  fifty  percent  of  prime  time  could  have  had  more  effect.  For 
a  discussion  of  the  limits  of  efforts  to  increase  the  number  of  brokers  involved  in  pro- 
gramming distribution  for  television,  see  Prime  Time  Access  724-40  (Robinson,  Comm'r, 
dissenting);  R.  Noll  58-79,  83-89.  These  commentaries  suggest  that  the  FCC  must  de- 
velop more  local  programming  outlets  before  it  can  realistically  attack  the  present  dom- 
inance of  three  network  brokers. 

83.  See  R.  Noll  101-04,  129-82.  The  present  inferiority  of  UHF  can  be  arguably 
overcome  if  UHF  were  connected  with  a  cable  system  (to  create  a  better  signal)  and 
if  the  FCC  would  finally  adopt  a  policy  of  de-intermixture  (to  overcome  the  entrenched 
advantage  of  the  VHF  licensees)  Noll,  Peck  and  McGowan  are  not  sanguine  about 
the  possibilities  of  UHF  development,  largely  because  they  think,  with  good  reason,  that 
the  I ■"("('  will  never  take  the  actions  necessary  to  overcome  the  present  inferiority  of 
UHF.  Id.  at  272-76.  I  or  some  of  the  more  visional y  works  on  cable  television  and 
its  possibilities,  see  Sloan  Comm'n  on  Cable  Communications,  On  the  Cable:  The 
Television  of  Abundance  (il>7i);  R.  Smith,  Tin  Wired  Nation  (1972):  Harnett. 
State,  Fede  al,  and  Local  Regulation  of  Cable  Television,  47  Notre  Dami  I  iw.  685 
(ll>72);  Harnett  &  lireenherg.  Regulating  CAT]  Systems:  An  Analyst*  of  FCC  Policy 
and  an   Alternative,   34   Law  &  CONTBMP.    PROB.    562    (1969).      lor   a   moie   pessimistic 

analysis,  see  Branscomb,  The  Cable  Fable:    Will  It  Come  True?,  2s  J.  Commun,  44 

(1975). 
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to  equalize  as  much  as  possible  the  economic  potential  of  the  various 
bands  of  TV  broadcasting.  The  broadcast  industry  is  sure  to  fight  these 
two  suggestions  tooth  and  nail.  The  industry  was  successful  in  crippling 
UHF  development  in  the  1950's  and  today  is  battling  to  prevent  pay 
cable  from  achieving  economic  self-sufficiency.84  As  with  earlier  in- 
dustry efforts  to  restrict  the  competitive  position  of  cable  through  local 
origination  requirements,  the  issues  are  not  simple.  Creating  more 
competition  for  advertising  dollars  might  reduce  the  amount  of  genuine 
journalistic  and  artistic  commitment  that  exists  today.85  It  might  create 
only  a  commercial  monster  larger  than  that  now  extant,  resulting  in  the 
telecasting  of  more  commercial  pabulum  and  not  the  production  of  seri- 
ous TV.  We  just  do  not  know.  The  wisdom  of  the  First  Amendment 
is,  however,  that  a  multitude  of  tongues  will  produce  the  diversity  of 
ideas  and  artistic  achievement  we  all  desire.  In  the  absence  of  knowl- 
edge gained  from  experience  with  greater  competition,  I  would  follow 
this  wisdom  for  the  present. 

C.     Public  Broadcasting 

A  third  strategy  was  suggested  many  years  ago  by  Max  Lerner86 — 
it  is  to  create  a  "yardstick"  public  broadcasting  company  to  compete 


84.  On  the  crippling  of  UHF,  see  H.  Geller,  supra  note  40,  at  3-12.  For  present 
restrictive  FCC  policies  on  cable  television,  see  United  States  v.  Midwest  Video  Corp., 
406  U.S.  649  (1972);  United  States  v.  Southwestern  Cable  Co.,  392  U.S.  157  (1968); 
47  C.F.R.  §  76  (1973).  On  present  controversies  over  pay  cable,  see  47  C.F.R.  §  76.225 
(1973);  Cablecasting  of  Programs  for  Which  a  Per-program  or  Per-channel  Charge  is 
Made,  35  F.C.C.2d  893  (1972);  Program  Origination  by  Cable  Television  Systems,  23 
F.C.C.2d  825,  828  (1970).  These  rules  require  pay  cable  to  abide  by  the  restrictions 
on  broadcast  pay  TV,  upheld  in  National  Ass'n  of  Theatre  Owners  v.  FCC,  420  F.2d 
194  (D.C  Cir.  1969),  cert,  denied,  397  U.S.  922  (1970).  The  Commission  has  recently 
called  for  further  briefing  and  argument  on  even  more  restrictive  conditions  on  the  de- 
velopment of  pay  cable.  48  F.C.C.2d  453  (1974).  Commissioner  Robinson  has  criti- 
cized the  restrictions  on  pay  cable.  Prime  Time  Access  740  (Robinson,  Comm'r,  dis- 
senting). However,  the  Commission  has  recently  relaxed  to  some  extent  the  local 
origination  requirements  on  cable  TV.  Program  Origination  by  Cable  Television  Sys- 
tems, 32  P  &  F.  Radio  Reg.  2d  123  (F.C.C.  1974). 

85.  See  Citizens  Comm.  to  Save  WEFM  v.  FCC,  506  F.2d  252,  271  (D.C.  Cir. 
1974)  (rehearing  en  banc)  (Bazelon,  C.J.,  concurring  in  the  result);  Multiple  Owner- 
ship 1014-17  (Robinson,  Comm'r,  concurring  in  part,  dissenting  in  part). 

86.  Lerner,  Propaganda's  Golden  Age,  149  The  Nation  522  (1939),  excerpted  in 
New  Deal  Thought  179  (H.  Zinn  ed.  1966).  See  also  Carnegie  Comm'n  on  Pub- 
lic Television,  Public  Television:  A  Program  for  Action  (1967);  R.  Noll  208- 
44;  H.  Ashmore,  Fear  in  the  Air  89-111  (1973);  Branscomb,  A  Crisis  of  Identity: 
Public  Broadcasting  and  the  Law,  3  Public  Telecomm.  Rev.  10  (1975).  On  pres- 
ent provisions  for  Public  Broadcasting,  see  47  U.S.C  §§  390-99  (1970).  For  re- 
cently proposed  amendments,  see  S.  Rep.  No.  1113,  93d  Cong.,  2d  Sess.  (1974); 
120  Cong.  Rec.  S13.552  (daily  ed.  July  29,  1974).  Two  alternative  systems  for  financ- 
ing public  broadcasting  in  a  manner  which  prevents  political  interference  of  the  sort 
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with  VHF  licensees  and  the  networks.  This  idea  has  to  some  extent 
been  consummated  by  the  public  broadcasting  or  noncommercial  sta- 
tions now  in  existence.  But  more  should  be  done.  First,  these  stations 
should  have  access  to  the  VHF  band,  since  now  they  are  almost  entirely 
relegated  to  the  less  powerful  UHF  bands.  Second,  there  should  be 
provision  for  common  carrier  public  stations  or  common  carrier  time 
periods  on  regular  public  stations,  to  which  access  may  be  had  by  lot- 
tery or  through  bidding.  This  concept  has  already  been  applied  to  a 
limited  extent  in  the  cable  TV  regulations.87  Third,  public  TV  should 
take  a  more  active  role  in  producing  programming.  This  requires  ei- 
ther more  government  funds  or  a  limited  form  of  pay  television.  But 
it  can  be  done,  and  if  it  is,  there  is  the  promise  of  a  new  outlet  for 
creative  and  diverse  programming. 

D.     Altering  the  Economic  Structure  of  the  Telecommunications 
Industry 

A  fourth  strategy  would  be  to  directly  attack  the  economics  of  TV 
programming  and  the  institutional  structure  which  creates  that  eco- 
nomic reality.  The  most  obvious  effort  would  be  to  increase  the  viabil- 
ity of  minority  taste  programming  by  introducing  some  form  of  sub- 
scriber TV  service.88  At  present,  programming  is  paid  for  only  by  ad- 
vertisers, unlike  the  material  in  newspapers  which  is  partially  paid  for 
by  subscribers,  and  unlike  movies  which  are  wholly  paid  for  by  sub- 
scribers. The  result  is  that  the  dictates  of  the  advertisers — mass  circu- 
lation— are  the  prime  factor  in  evaluating  the  economic  viability  of  pro- 
grams. A  limited  form  of  subscriber  TV  would  alter  this  situation, 
since  at  least  in  part  the  programming  would  be  directed  to  those  who 
would  be  willing  to  pay  and  who  would  most  likely  comprise  a  highly 
motivated,  minority  audience,  instead  of  the  low  motivation,  mass  audi- 
ence gained  by  so-called  "free"  TV.  Government  subsidy  of  programs 
for  the  poor  might  be  necessary.  Another  line  of  attack  would  be  to 
limit  drastically  the  amount  of  commercial  time  which  may  be  sold  on 
television.89     This  approach  would  of  necessity  reduce  the  dominance 

demonstrated  in  regard  to  present  broadcast  TV  are  ( 1 )  an  excise  tax  on  all  TV  and 
radio  sets  sold  in  the  country;  and  (2)  allocation  of  a  portion  of  revenues  from  commu- 
nications satellites.    On  satellites,  see  R.  Noll  245-55. 

87.  See  47  C.F.R.  §  76.251(a)  (1973). 

88.  Sec  R.  Noll  32-33.  50.  12l)-34;  Minasian.  Television  Pricing  ami  the  Theory 
of  Public  Goods,  7  J.  Law  &  Econ.  71,  75  ( 1964). 

89.  Sec  Jaffc,  supm  note  71.  at  1693.  lToooi  David  Samoff  suggested  in  the 
twenties  that  advertising  be  banned  from  telecommunications.  F.  FRIENDLY,  supra  note 
17,  at  266.  See  generally  id.  at  266-300.  The  FCC  present!)  employs  .1  case-by-case 
analysis  of  the  amount  of  commercial  time  broadcast  b>   a  licensee.     See  (  ommercial 
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of  advertising  concerns  and  force  programmers  into  a  search  for  alter- 
native sources  of  cash. 

If  these  strategies  are  diligently  pursued,  they  and  others  like 
them  offer  an  opportunity  to  turn  away  from  program  regulation  in  all 
the  diverse  forms  in  which  the  FCC  presently  employs  it  in  favor  of 
a  direct  attack  on  the  vested  power  of  the  VHF  licensees  and  the  net- 
works. This  change  in  policy  direction  is  strongly  supported  by  the 
First  Amendment  interests  that  are  involved  in  program  regulation. 
So,  we  would  in  effect  be  vindicating  the  First  Amendment  in  two 
ways — by  avoiding  program  regulation  and  by  increasing  the  number 
of  speakers  in  order  to  realize  First  Amendment  values  more  fully.  If 
these  strategies  I  have  discussed  are  effective,  I  think  the  FCC  can  con- 
fidently dismantle  the  entire  system  of  program  regulation  it  has 
erected  in  the  past  forty  years  and  thereby  recognize  the  broadcast 
media  as  true  components  of  the  American  press.  If  these  strategies 
are  not  pursued,  there  will  continue  to  be  pressure  to  impose  public 
duties  on  these  monopolistic  entities,  the  networks  and  the  licensees — 
pressure  which  will  come  under  the  guise  of  "fiduciary  duty"  or  "scarc- 
ity of  frequencies"  or  "power  of  the  medium"  but  which  will  be  essenti- 
ally a  traditional  fear  of  monopoly  power.  I  think  the  fear  is  reason- 
able but  should  be  confronted  on  its  own  ground  and  not  chased  back 

Advertising  Standards,  1  P  &  F  Rvdio  Reg.  2d  1606  (F.C.C.  1964). 

Still  another  effort  would  be  to  explicitly  license  the  networks  as  brokers  and  limit 
their  involvement  in  programming  to  this  brokerage  role.  This  brokerage  role  of  the 
networks  is  described  by  Commissioner  Robinson,  dissenting  in  Prime  Time  Access  724- 
40.  It  has  been  noted  that  the  market  in  programming  production  is  reasonably  com- 
petitive (sixty-five  to  seventy  firms  sold  regular  series;  mortality  of  firms  is  high;  no 
firm  has  more  than  ten  percent  of  the  network  series  programming).  R.  Noll  5,  44- 
49.  This  observation  suggests  that  the  problem  of  market  dominance  lies  in  distribution. 
The  propriety  of  some  FCC  jurisdiction  over  networks  is  established  by  National  Broad- 
casting Co.  v.  United  States,  319  U.S.  190  (1943).  See  Mount  Mansfield  Television, 
Inc.  v.  FCC,  442  F.2d  470  (2d  Cir.  1971). 

With  explicit  recognition  of  the  networks'  roles  as  programming  directors,  many  du- 
ties now  somewhat  mechanically  imposed  upon  licensees  could  be  realistically  imposed 
on  the  networks.  These  duties  would  include  the  "ascertainment  requirement,"  Suburban 
Broadcasters,  30  F.C.C.  1021  (1961),  aff'd  sub  nom.  Henry  v.  FCC,  302  F.2d  191  (D.C. 
Cir.),  cert,  denied,  371  U.S.  821  (1962),  and  the  various  "balanced  programming"  re- 
sponsibilities discussed  at  the  beginning  of  this  Article.  This  suggestion  assumes  that 
the  constitutionality  of  such  requirements  is  established.  To  legitimize  this  brokerage 
role,  the  FCC  would  have  to  back  away  from  its  traditional  support  of  "local  service." 
See  R.  Noll  99-120.  Furthermore,  the  FCC  might  in  such  circumstances  be  given  the 
authority  to  regulate  the  network  brokerage  fees  which  are  today  enormous  and  which 
result  in  the  very  high  profits  of  the  industry.  Id.  at  15-17.  The  suggestion  made  here 
to  license  the  networks  as  brokers  might  free  up  competition  in  the  production  of  pro- 
gramming and  permit  minority  program  producers  to  have  a  better  shot  at  a  nationwide 
distribution. 
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into  the  hoary  swamps  of  government  regulation  of  speech.90 

IV.     Appendices 
Appendix  A 

FOR:  HERB  KLEIN 

FROM:  CHUCK  COLSON 

FYI— EYES  ONLY,  PLEASE 

September  25,  1970 

MEMORANDUM  FOR  H.R.  HALDEMAN 

The  following  is  a  summary  of  the  most  pertinent  conclusions  from  my 
meeting  with  the  three  network  chief  executives. 

1.  The  networks  are  terribly  nervous  over  the  uncertain  state  of  the 

law,  i.e.,  the  recent  FCC  decisions  and  the  pressures  to  grant  Con- 
gress access  to  TV.  They  are  also  apprehensive  about  us.  Al- 
though they  tried  to  disguise  this,  it  was  obvious.  The  harder  I 
pressed  them  (CBS  and  NBC)  the  more  accommodating,  cordial 
and  almost  apologetic  they  became.  Stanton  for  all  his  bluster  is 
the  most  insecure  of  all. 

2.  They  were  startled  by  how  thoroughly  we  were  doing  our  home- 
work— both  from  the  standpoint  of  knowledge  of  the  law,  as  I  dis- 
cussed it,  but  more  importantly,  from  the  way  in  which  we  have 
so  thoroughly  monitored  their  coverage  and  our  analysis  of  it.  (Al- 
lin's  analysis  is  attached.  This  was  my  talking  paper  and  I  gave 
them  the  facts  and  figures.) 

3.  There  was  unanimous  agreement  that  the  President's  right  of  ac- 
cess to  TV  should  in  no  way  be  restrained.  Both  CBS  and  ABC 
agreed  with  me  that  on  most  occasions  the  President  speaks  as 
President  and  that  there  is  no  obligation  for  presenting  a  contrast- 
ing point  of  view  under  the  Fairness  Doctrine  (This,  by  the  way. 
is  not  the  law — the  FCC  has  always  ruled  that  the  Fairness  Doc- 
trine always  applies — and  either  they  don't  know  that  or  they  are 

90.    Cf.  Prime  Time  Access  740  (Robinson.  Comm'r,  dissenting  ) : 

Unless  the  Commission  confronts  the  issue  of  network  economic  power 
head-on,  it  will  simply  sit  as  a  constant  arbitrator  among  groups  competing  for 
the  scarcity  rents  which  it  has  created  by  its  allocation  plan  and  the  current 
access  rule.  .  .  .  [The  Commission)  should  cum  our  its  authority  to  increase 
competitive  outlets  in  a  manner  which  prevents  the  development  of  monopoly 
power. 

also  Multiple  Ownership  1011,  1014-17  (Robinson,  Comm'r,  concurring  in  part,  dis- 
senting in  part).  Senator  Proxmire  has  recently  introduced  a  bill  to  remove  the  FCC 
fiom  the  program  regulation  business.    S.  2,  94th  Cong.,  1st  Sess.  (  1975  ). 
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willing  to  concede  us  the  point.)  NBC  on  the  other  hand  argues 
that  the  fairness  test  must  be  applied  to  every  Presidential  speech 
but  Goodman  is  also  quick  to  agree  that  there  are  probably  in- 
stances in  which  Presidential  addresses  are  not  "controversial"  un- 
der the  Fairness  Doctrine  and,  therefore,  there  is  no  duty  to  bal- 
ance. All  agree  no  one  has  a  right  of  "reply"  and  that  fairness 
doesn't  mean  answering  the  President  but  rather  is  "issue  ori- 
ented." This  was  the  most  important  understanding  we  came  to. 
What  is  important  is  that  they  know  how  strongly  we  feel  about 
this. 

4.  They  are  terribly  concerned  with  being  able  to  work  out  their  own 
policies  with  respect  to  balanced  coverage  and  not  to  have  policies 
imposed  on  them  by  either  the  Commission  or  the  Congress.  ABC 
and  CBS  said  that  they  felt  we  could,  however,  through  the  FCC 
make  any  policies  we  wanted  to.    (This  is  worrying  them  all.) 

5.  To  my  surprise  CBS  did  not  deny  that  the  news  had  been  slanted 
against  us.  Paley  merely  said  that  every  Administration  has  felt 
the  same  way  and  that  we  have  been  slower  in  coming  to  them  to 
complain  than  our  predecessors.  He,  however,  ordered  Stanton  in 
my  presence  to  review  the  analysis  with  me  and  if  the  news  has 
not  been  balanced  to  see  that  the  situation  is  immediately  cor- 
rected. (Paley  is  in  complete  control  of  CBS — Stanton  is  almost 
obsequious  in  Paley's  presence.) 

6.  CBS  does  not  defend  the  O'Brien  appearance.  Paley  wanted  to 
make  it  very  clear  that  it  would  not  happen  again  and  that  they 
would  not  permit  partisan  attacks  on  the  President.  They  are  dog- 
gedly determined  to  win  their  FCC  case,  however;  as  a  matter  of 
principle,  even  though  they  recognize  that  they  made  a  mistake, 
they  don't  want  the  FCC  in  the  business  of  correcting  their  mis- 
takes. 

7.  ABC  and  NBC  believe  that  the  whole  controversy  over  "answers" 
to  the  President  can  be  handled  by  giving  some  time  regularly  to 
presentations  by  the  Congress — either  debates  or  the  State-of-The- 
Congress-type  presentations  with  both  parties  in  the  Congress  rep- 
resented. In  this  regard  ABC  will  do  anything  we  want.  NBC 
proposes  to  provide  a  very  limited  Congressional  coverage  once  or 
twice  a  year  and  additionally  once  a  year  "loyal  opposition"  type 
answers  to  the  President's  State  of  the  Union  address  (which  has 
been  the  practice  since  1966).  CBS  takes  quite  a  different  posi- 
tion. Paley's  policy  is  that  the  Congress  cannot  be  the  sole  balanc- 
ing mechanism  and  that  the  Democratic  leadership  in  Congress 
should  have  time  to  present  Democratic  viewpoints  on  legislation. 
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(On  this  point,  which  may  become  the  most  critical  of  all,  we  can  split 
the  networks  in  a  way  that  will  be  very  much  to  our  advantage.) 

Conclusion: 

I  had  to  break  every  meeting.  The  networks  badly  want  to  have  these 
kinds  of  discussions  which  they  said  they  had  had  with  other  Adminis- 
trations but  never  with  ours.  They  told  me  any  time  we  had  a  com- 
plaint about  slanted  coverage  for  me  to  call  them  directly.  Paley  said 
that  he  would  like  to  come  down  to  Washington  and  spend  time  with 
me  anytime  that  I  wanted.  In  short,  they  are  very  much  afraid  of  us 
and  are  trying  hard  to  prove  they  are  "good  guys." 

These  meetings  had  a  very  salutary  effect  in  letting  them  know  that 
we  are  determined  to  protect  the  President's  position,  that  we  know 
precisely  what  is  going  on  from  the  standpoint  of  both  law  and  policy 
and  that  we  are  not  going  to  permit  them  to  get  away  with  anything 
that  interferes  with  the  President's  ability  to  communicate. 

Paley  made  the  point  that  he  was  amazed  at  how  many  people  agree 
with  the  Vice-President's  criticism  of  the  networks.  He  also  went  out 
of  his  way  to  say  how  much  he  supports  the  President,  and  how  popular 
the  President  is.  When  Stanton  said  twice  as  many  people  had  seen 
President  Nixon  on  TV  than  any  other  President  in  a  comparable  pe- 
riod, Paley  said  it  was  because  this  President  is  more  popular. 

The  only  ornament  on  Goodman's  desk  was  the  Nixon  Inaugural  Med- 
al. Hagerty  said  in  Goldensons  presence  that  ABC  is  "with  us."  This 
all  adds  up  to  the  fact  that  they  are  damned  nervous  and  scared  and 
we  should  continue  to  take  a  very  tough  line,  face  to  face,  and  in  other 
ways. 
As  to  follow-up,~I  believe  the  following  is  in  order: 

1.  I  will  review  with  Stanton  and  Goodman  the  substantiation  of  my 
assertion  to  them  that  their  news  coverage  has  been  slanted.  We  will 
go  over  it  point  by  point.  This  will,  perhaps,  make  them  even  more 
cautious. 

2.  There  should  be  a  mechanism  (through  Herb,  Ron  or  me)  even 
time  we  believe  coverage  is  slanted  whereby  we  point  it  out  either  to 
the  chief  executive  or  to  whomever  he  designates.  Each  of  them  in- 
vited  this  and  we  should  do  it  so  they  know  we  are  not  bluffing. 

3.  I  will  pursue  with  ABC  and  NBC  the  possibility  of  their  issuing 
declarations  of  policy  (one  that  we  find  generally  favorable  as  to  the 
President's  use  of  TV).  If  1  van  gel  them  to  issue  sueh  a  policy  state- 
ment, CBS  will  be  backed  into  an  untenable  position. 
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4.  I  will  pursue  with  Dean  Burch  the  possibility  of  an  interpretive  rul- 
ing by  the  FCC  on  the  role  of  the  President  when  he  uses  TV,  as  soon 
as  we  have  a  majority.  I  think  that  this  point  could  be  very  favorably 
clarified  and  it  would,  of  course,  have  an  inhibiting  impact  on  the  net- 
works and  their  professed  concern  with  achieving  balance. 

5.  I  would  like  to  continue  a  friendly  but  very  firm  relationship  when- 
ever they  or  we  want  to  talk.  I  am  realistic  enough  to  realize  that  we 
probably  won't  see  any  obvious  improvement  in  the  news  coverage  but 
I  think  we  can  dampen  their  ardor  for  putting  on  "loyal  opposition" 
type  programs. 

I  have  detailed  notes  on  each  meeting  if  you'd  like  a  more  complete 
report. 

Charles  W.  Colson 

Appendix  B 
MEMORANDUM 

THE  WHITE  HOUSE 

Washington 

October  17,  1969 

MEMORANDUM  FOR:  H.R.  HALDEMAN 

FROM:  J.S.  MAGRUDER 

RE:  The  Shot-gun  versus  the   Rifle 

Yesterday  you  asked  me  to  give  you  a  talking  paper  on  specific  prob- 
lems we've  had  in  shot-gunning  the  media  and  anti-Administration 
spokesmen  on  unfair  coverage. 

I  have  enclosed  from  the  log  approximately  21  requests  from  the  Presi- 
dent in  the  last  30  days  requesting  specific  action  relating  to  what  could 
be  considered  unfair  news  coverage.  This  enclosure  only  includes  ac- 
tual memos  sent  out  by  Ken  Cole's  office.  In  the  short  time  that  I 
have  been  here,  I  would  gather  that  there  have  been  at  least  double 
or  triple  this  many  requests  made  through  various  other  parties  to  ac- 
complish the  same  objective. 

It  is  my  opinion  this  continual  daily  attempt  to  get  to  the  media  or  to 
anti-Administration  spokesmen  because  of  specific  things  they  have 
said  is  very  unfruitful  and  wasteful  of  our  time.  This  is  not  to  say  that 
they  have  not  been  unfair,  without  question  many  situations  that  have 
been  indicated  are  correct,  but  I  would  question  the  approach  we  have 
taken.  When  an  editor  gets  continual  calls  from  Herb  Klein  or  Pat 
Buchanan  on  a  situation  that  is  difficult  to  document  as  to  unfairness, 
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we  are  in  a  very  weak  area.  Particularly  when  we  are  talking  about 
interpretation  of  the  news  as  against  factual  reporting. 

The  real  problem  that  faces  the  Administration  is  to  get  to  this  unfair 
coverage  in  such  a  way  that  we  make  major  impact  on  a  basis  which 
the  networks-newspapers  and  Congress  will  react  to  and  begin  to  look 
at  things  somewhat  differently.  It  is  my  opinion  that  we  should  begin 
concentrated  efforts  in  a  number  of  major  areas  that  will  have  much 
more  impact  on  the  media  and  other  anti-Administration  spokesmen 
and  will  do  more  good  in  the  long  run.  The  following  is  my  suggestion 
as  to  how  we  can  achieve  this  goal: 

1.  Begin  an  official  monitoring  system  through  the  FCC  as  soon 
as  Dean  Burch  is  officially  on  board  as  Chairman.  If  the  monitoring 
system  proves  our  point,  we  have  then  legitimate  and  legal  rights  to 
go  to  the  networks,  etc.,  and  make  official  complaints  from  the  FCC. 
This  will  have  much  more  effect  than  a  phone  call  from  Herb  Klein 
or  Pat  Buchanan. 

2.  Use  the  anti-trust  division  to  investigate  various  media  relating 
to  anti-trust  violations.  Even  the  possible  threat  of  anti-trust  action  I 
think  would  be  effective  in  changing  their  views  in  the  above  matter. 

3.  Utilizing  the  Internal  Revenue  Service  as  a  method  to  look 
into  the  various  organizations  that  we  are  most  concerned  about.  Just 
a  threat  of  an  IRS  investigation  will  probably  turn  their  appraoch. 

4.  Begin  to  show  favorites  within  the  media.  Since  they  are  ba- 
sically not  on  our  side  let  us  pick  the  favorable  ones  as  Kennedy  did. 
I'm  not  saying  we  should  eliminate  the  open  Administration,  but  by 
being  open  we  have  not  gotten  anyone  to  back  us  on  a  consistent  basis 
and  many  of  those  who  were  favorable  towards  us  are  now  giving  it  to 
us  at  various  times,  i.e.,  Ted  Lewis,  Hugh  Sidiy  [sic]. 

5.  Utilize  Republican  National  Committee  for  major  letter 
writing  efforts  of  both  a  class  nature  and  a  quantity  nature.  We  have 
set-up  a  situation  at  the  National  Committee  that  will  allow  us  to  do 
this,  and  I  think  by  effective  letter  writing  and  telegrams  we  will  ac- 
complish our  objective  rather  than  again  just  the  shot-gun  approach  to 
one  specific  senator  or  one  specific  news  broadcaster  because  of  various 
comments. 

I  would  liken  this  to  the  Kennedy  Administration  in  that  they  had  no 
qualms  about  using  the  power  available  to  them  to  achieve  their  objec- 
tives. On  the  other  hand,  we  seem  to  march  on  tip-toe  into  the  politi- 
cal situation  and  are  unwilling  to  use  the  power  at  hand  to  achieve  our 
long  term  goals  which  is  [sic]  eight  years  of  a  Republican  Administra- 
tion.    I  clearly  remember  Kennedy  sending  out  the  FBI  men  to  wake- 
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up  the  Steel  Executives  in  the  middle  of  the  night.  It  caused  an  up- 
roar in  certain  cases  but  he  achieved  his  goal  and  the  vast  majority  of 
the  American  public  was  with  him.  If  we  convince  the  President  that 
this  is  the  correct  approach,  we  will  find  that  various  support  groups 
will  be  much  more  productive  and  much  more  cooperative;  and  at  the 
same  time  I  think  we  will  achieve  the  goals  this  Administration  has  set 
out  to  do  on  a  much  more  meaningful  planned  basis. 


PRESIDENT'S  REQUEST- 
TO:  ITEM: 


P.  Flanigan 


J.  Ehrlichman 


P.  Buchanan 


H.  Klein 


H.  Klein 


H.  Klein 


P.  Buchanan 


President's  request  that  you  take 
action  to  counter  Dan  Rather's 
allegation  that  the  Hershey  move 
was  decided  upon  because  of  the 
moratorium.    (Log  1733) 

President's  request  that  you 
talk  to  Ted  Lewis  concerning  the 
present  status  of  discipline  within 
the  Administration.     (Log  1699) 

President's  request  for  a  report 
on  what  actions  were  taken  to 
complain  to  NBC,  Time  and  News- 
week concerning  a  recent  article 
coverage  on  the  Administration. 
(Log  1688) 

President's  request  for  letters  to 
the  editor  of  Newsweek  mentioning 
the  President's  tremendous  re- 
ception in  Miss,  and  last  Sat. 
Miami  Dolphin  football  game. 
(Log  1627) 

President's  request  that  you  take 
appropriate  action  to  counter  biased 
TV  coverage  of  the  Adm.  over  the 
summer.    (Log  1644) 
CONFIDENTIAL 

President's  request  that  you  ask 
Rogers  Morton  to  take  action  to 
counter  Howard  K.  Smith's  remarks 
concerning  the  three  House  seats  lost 
by  the  GOP  this  year  .   (Log  1558) 

President's  request  that  appropriate 
columnists  be  informed  of  the  ex- 
temporaneous character  of  Presidential 
press  conferences.    (Log  1551 ) 


DATE: 


October  17 


October  15 


October  14 


October  10 


October  14 


October  8 


October  10 
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H.  Klein 

H.  Klein 


A.  Butterfield 


H.  Klein 


H.  Klein 


H.  Klein 


H.  Klein 
Ron  Ziegler 


H.  Klein 

A.  Butterfield 

P.  Flanigan 
Dr.  Kissinger 


DUKE  LA  W  JOURNAL 

President's  request  that  you  demand 
equal  time  to  counter  John  Chan- 
cellor's commentary  regarding  the 
Haynsworth  nomination.     (Log  1559) 

President's  request  for  a  report 
on  what  action  is  taken  concerning 
Sen.  Muski's  [sic]  appearance  on 
the  "Merv  Griffin  Show." 

President's  request  for  a  report 
what  [sic]  resulted  from  our  PR 
efforts  following  up  the  Friday 
Press  Conference.     (Log  1496) 

President's  request  that  we  have 
the  CHICAGO  TRIBUNE  hit 
Senator  Percy  hard  on  his  ties 
with  the  peace  group.     (Log 
1495)  CONFIDENTIAL 

President's  request  for  letters  to 
the  editor  regarding  Newsweek's 
lead  article  covering  the  President's 
U.N.  speech.    (Log  1443) 

President's  request  that  we 
counter  Ralph  Nader's  remarks 
regarding  Virginia  Knauer  accessa- 
bility  [sic]  to  the  President. 
(Log  1404^ 

President's  request  that  you 
attack  Lije  Magazine's  editorial 
accusing  the  Administration  of 
creating  a  Coherence  Gap. 
(Log  1366) 

President's  request  that  you  contact 
Howard  K.  Smith  and  give  him  the 
true  record  on  what  the  Adminis- 
tration has  done.    (Log  1367) 

Sen.  Kennedy's  Boston  speech 
alleging  that  the  war  in  Vietnam 
remains  virtually  unchanced. 
i  Log  1292) 

Ralph  Nader's  charge  that  the 
President  pays  little  attention  to 
consumer  affairs.     (Log  1293) 

Article  by  Jack  Anderson  which 
alleges  that  some  U.S.  officers  in 
Vietnam  favor  Thieu's  hard  line 
over  the  President's  moderate  policy 
and  are  sabotaging  the  truce  efforts. 
(Log  1281  ) 
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October  7 

October  8 

October  3 

October  3 


September  30 


September  29 


September  27 


September  26 

September  23 

September   24 
September   23 
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President's  request  that  you  inform 
Walter  Trohan  about  our  substantive 
programs  and  that  you  place  the 
blame  for  inaction  on  the  Democratic 
Congress.    (Log  1246) 

President's  request  for  a  report  on 
possible  answers  to  Evans-Novak 
charge  of  an  Administration  retreat 
on  tax  reform.    (Log  1224) 

President's  request  for  a  report  on 
Walter  Cronkite's  comment  that  the 
South  Vietnamese  did  not  observe 
the  truce  resulting  from  Ho  Chi 
Minh's  death.    (Log  1154) 
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September  23 


September  16 
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WIRE  TELEVISION  AND  THE  FCC'S  SECOND 
REPORT  AND  ORDER  ON  CATV  SYSTEMS* 

EDWARD  GREEXBERG 

Washington  University 

A  he  purpose  of  this  paper  is  to  argue  that  the  Federal  Communications 
Commission  (FCC),  in  its  Second  Report  and  Order  on  Community  Antenna 
Television  (CATV)  systems,1  did  more  than  merely  rule  on  the  issues  raised 
in  its  proceeding:  it  prejudiced,  if  not  decided,  the  question  of  whether,  over 
the  long  run,  television  signals  should  be  carried  to  the  home  primarily  over- 
the-air  or  by  wire  in  favor  of  the  former.  Moreover,  to  the  extent  this  ques- 
tion was  considered,  the  Commission's  analysis  of  the  issues  appears  to  be 
faulty. 

I.    CATV's  Role  in  the  Television  Industry 

The  FCC  has  recognized  two  major  goals  for  a  national  television  system: 
outlets  should  be  available  at  the  local  level  for  a  community's  self  expres- 
sion and  sufficient  signals  should  be  available  to  provide  a  diversified  choice 
for  viewers.  Steps  taken  to  realize  these  goals  include  the  reservation  of  a 
portion  of  the  UHF  radio  spectrum  for  the  use  of  television  and  various 
actions  to  encourage  the  use  of  this  spectrum  space  by  operating  stations. 
For  example,  the  FCC  has  secured  the  enactment  of  legislation  which  re- 
quires that  all  television  receivers  be  capable  of  receiving  the  signals  broad- 
cast on  all  frequencies  reserved  for  television. 

Partly  because  of  the  slow  grcwth  of  television  stations  in  sparsely  popu- 
lated areas,  many  people  were  not  receiving  the  choice  of  programs  pre- 
sented by  all  three  national  networks.  Other  factors  were  also  responsible 
for  the  lack  of  service,  including  a  population  too  small  to  warrant  the  al- 
location of  the  necessary  number  of  stations  and  unfavorable  topographical 

*  The  study  resulting  in  this  paper  was  made  under  a  fellowship  granted  by  the  Ford 
Foundation.  However,  the  conclusions,  opinions,  and  other  statements  in  this  publication 
are  those  of  the  author  and  not  necessarily  those  of  the  Ford  Foundation.  Also  to  be 
absolved  from  responsibility  for  the  contents  of  the  paper  are  Professors  H.  J.  Barnett 
and  M.  M.  Hall  of  Washington  University,  to  whom  the  author  is  indebted  for  many 
valuable  comments. 

1  Decisions  taken  in  the  Second  Report  and  Order,  Amendment  of  Subpart  L,  Part  91, 
2  F.C.C.2d  725  (1966),  have  recently  been  reaffirmed  by  the  Commission  in  Amendment 
of  Subpart  L,  Part  91,  8  P.  &  F.  Radio  Reg.  2d  1677  (1967). 
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conditions  which  prevent  the  signal  from  reaching  the  home  directly.  Two 
types  of  service  developed  to  extend  the  signals  of  broadcasting  stations: 
over-the-air  relays  (satellite  stations,  translators,  boosters)  and  a  combina- 
tion over-the-air  and  wire  system  (CATV)  in  which  an  antenna  is  used  to 
pick  up  the  signal  of  broadcasting  stations,  but  the  signal  is  delivered  to 
the  home  through  wire  or  cable. 

Several  major  differences  should  be  noted.  First,  each  over-the-air  relay 
amplifies  and/or  changes  the  frequency  of  just  one  broadcasting  station; 
CATV  systems,  however,  can  deliver  virtually  any  number  of  signals,  lim- 
ited only  by  the  type  of  cable  (most  new  systems  have  a  capacity  of  twelve 
channels)  and  by  the  number  of  signals  which  can  be  picked  up  by  its 
antenna.  The  latter  can  be  increased  by  the  use  of  microwave  relay  facilities 
which  can  bring  to  the  CATV  the  signals  of  stations  too  distant  to  be 
directly  received.  Further,  over-the-air  and  CATV  systems  are  financed 
differently.  The  former  are  supported  by  broadcasting  stations  or  by 
viewers  on  a  cooperative  basis,  while  CATV's  are  organizations  which  re- 
ceive revenue  directly  from  subscribers  in  the  form  of  installation  fees  and 
monthly  charges.  Finally,  signals  transmitted  by  over-the-air  relays  can  be 
received  by  all  sets  within  range,  not  just  subscribers  as  in  the  case  for 
CATV  systems.2 

The  FCC  has  taken  an  interest  in  CATV  for  several  years,3  and  has  been 
particularly  concerned  with  possible  adverse  effects  of  CATV  systems  on 
the  growth  of  stations  assigned  to  the  UHF.  Since  station  compensation 
from  advertisers  depends  on  audience  size,  a  station  may  lose  revenues  if  a 
portion  of  its  audience  is  diverted  to  the  CATV.  Although  the  FCC's  ori- 
ginal concern  with  CATV  was  for  UHF  stations  in  smaller  markets,  the 
recent  attempt  of  CATV  systems  to  spread  into  larger  cities  has  raised  a 
quite  different  issue:  whether  CATV  might  provide  the  basis  of  a  nation- 
wide wire-TV  system.4  The  provisions  of  the  Second  Report  and  Order 
attempt  both  to  protect  local  stations  from  CATV  competition  and  to  pre- 
vent CATV  from  developing  into  a  nationwide  wire-TV  system.  Attention 
has  been  focussed  on  the  protection  of  station  audiences,  but  the  choice 

2  See  Barnett,  The  Economics  of  Broadcasting  and  Advertising:  Discussion,  56  Am. 
Econ.  Ass'n  Proceedings  467  (1966);  Fisher  and  Ferrall,  Community  Antenna  Television 
Systems  and  Local  Television  Station  Audience,  80  QJ.  Econ.  227  (1966);  Fisher,  Com- 
munity Antenna  Television  Systems  and  the  Regulation  of  Television  Broadcasting,  56 
Am.  Econ.  Ass'n  Proceedings  320  (1966) ;  and  Seiden,  An  Economic  Analysis  of  Com- 
munity Antenna  Television  Systems  and  the  Television  Broadcasting  Industry  (1965),  for 
further  discussion  of  public  policy  toward  CATV  systems. 

3  31  F.C.C.  Ann.  Rep.  78-84  (1965). 

4  By  a  nationwide  wire-TV  system,  I  mean  a  system  in  which  the  local  signal  is  deliv- 
ered to  the  house  by  wire.  Any  combination  of  wire  and  over-the-air  transmission  may 
be  used  for  long  distance  distribution. 
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between  over-the-air  and  wire  television  raises  the  more  interesting  public 
policy  questions.  These  questions  are  considered  in  Section  III,  below. 

II.  Provisions  of  the  Second  Report 

The  Second  Report  and  Order  is  the  outgrowth  of  a  long  period  of  FCC 
deliberation  over  the  role  of  CATV  in  the  television  industry.  In  an  attempt 
to  preserve  CATV's  status  as  a  service  which  supplements  over-the-air 
broadcasting,  the  Commission  has  decided  on  a  number  of  rules  and  has 
asked  Congress  to  enact  the  legislation  described  below;  it  has  also  taken 
steps  to  facilitate  the  use  of  translators,  one  type  of  over-the-air  relay 
discussed  above,  as  an  alternative  to  CATV.  Let  us  now  consider  the  princi- 
pal provisions  of  the  report.5 

1.  Authority  for  FCC  Regulation.  The  report  concluded  a  long  period  of 
indecision  over  the  question  of  the  FCC's  authority  to  regulate  CATV's  by 
concluding  that  it  has  jurisdiction. 

2.  Carriage  and  Xondu  plication.  The  carriage  provision  requires  that  a 
CATV  system  carry  the  signals  of  stations  within  whose  viewing  area  the 
CATV  operates.  If  the  station  were  not  carried  on  the  CATV,  the  viewer 
found  it  necessary  to  throw  a  switch  which  enabled  him  to  receive  the  signal 
over  the  air.  But  if  the  viewer's  outdoor  antenna  had  been  disconnected, 
perhaps  at  the  time  CATV  service  was  installed,  and  if  the  stations  were 
not  carried,  the  viewer  would  have  lost  the  ability  to  receive  the  station. 
Thus  the  rule  ensures  that  CATV  subscribers  are  able  to  receive  their  local 
stations  in  the  same  manner  as  they  receive  other  stations  through  the 
CATV  system. 

Nonduplication  refers  to  the  rule  which  prevents  a  CATV  from  duplicat- 
ing, during  the  same  day,  the  local  station's  prime  time  network  program- 
ming. This  rule  was  designed  to  protect  the  local  station's  audience  for  net- 
work programs. 

3.  Major  Market,  Distant  Station  Policy.  A  hearing  will  be  required  be- 
fore a  CATV  will  be  allowed  to  carry  the  signal  of  a  television  station  be- 
yond its  normal  viewing  area  into  one  of  the  top  100  television  markets.  The 
FCC  will  have  to  be  convinced  that  ".  .  .  such  operation  would  be  con- 
sistent with  the  public  interest,  and  particularly  the  establishment  and 
healthy  maintenance  of  the  CHF  television  broadcast  service."8  This  rule 

5  Of  loss  significance  to  the  questions  discussed  in  this  paper  are  the  other  issues  de- 
cided in  the  Second  Report  and  Order.  These  concern  areas  on  which  the  Commission 
desires  guidance  by  Congress:  policy  and  clarification  of  FCC  authority  in  the  CATV 
field,  whither  CATV  systems  should  have  to  obtain  the  consent  of  the  stations  whose 
programs  arc  being  carried,  and  the  relationships  between  Federal,  State,  and  local  juris- 
diction in  the  CATV  field. 

6  See  Amendment  of  Subpart  L,  Part  91,  2  F.C.C.2d  725,  782   (1966). 
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was  adopted  to  control  situations,  such  as  in  Philadelphia,  where  a  CATV 
has  proposed  to  bring  in  the  three  New  York  independent  stations,  perhaps 
threatening  the  viability  of  the  new  Philadelphia  UHF  stations.  The  rule 
is  defended  on  the  grounds  of  possible  adverse  economic  impact  on  new 
UHF  stations  and  on  the  grounds  that  CATV  is  not  engaged  in  fair  competi- 
tion since  it  does  not  have  to  pay  for  the  programs  it  supplies  to  its  viewers. 

4.  Congress  Asked  to  Prohibit  CATV  Program  Origination.  The  FCC- 
backed  bill  would  require  that  CATV  only  transmit  signals  it  receives  from 
broadcast  stations  if  the  FCC  finds  it  is  in  the  public  interest.  The  bill 
would  allow  the  FCC  to  authorize,  by  general  rule,  limited  exceptions  to 
permit  such  transmission  without  any  additional  charge  to  subscribers.  The 
Commission  is  concerned  that  CATV  systems,  some  of  which  schedule  local 
programming,  may  evolve  into  a  hybrid  CATV-Pay-TV  system.  The  Com- 
mission differentiates  such  a  hybrid  system  from  a  strictly  wire  pay-TV 
system,  such  as  was  recently  operated  in  California;  the  basis  of  the  dif- 
ferentiation is  that,  under  the  hybrid  approach,  broadcast  signals  would 
provide  the  revenue  base  for  introduction  of  the  pay-TV.  The  FCC  feels 
that  using  regular  broadcasts  as  an  aid  to  the  development  of  pay-TV  may 
not  be  in  the  public  interest. 

Provisions  1  and  2  will  probably  have  little  effect  on  the  vast  majority 
of  the  CATV's  now  operating  or  those  attempting  to  serve  smaller  cities.7 
In  the  case  of  the  carriage  provision,  the  Second  Report  and  Order  indicates 
that  over  80  per  cent  of  the  1,031  CATV's  which  responded  to  a  question- 
naire were  already  carrying  the  local  station.8  The  extent  to  which  sub- 
scribers of  the  other  20  per  cent  of  the  CATV's  had  access  to  the  local 
station  over-the-air  was  not  reported;  however,  more  than  half  of  them 
could  carry  the  local  stations  on  their  cables  without  dropping  another 
television  station.  Similarly,  since  most  CATV's  are  in  areas  of  one  or  two 
stations,  network  and  independent  programming  will  be  available  to  CATV 
subscribers  despite  the  nonduplication  rule. 

Although  provisions  1  and  2  will  probably  have  little  effect  on  the  present 
pattern  of  CATV  operations,  provisions  3  and  4  throw  up  major  obstacles 
to  the  further  development  of  CATV,  particularly  in  its  role  as  the  nucleus 
of  a  nationwide  wire-TV  system  (whether  "pay"  or  "free"  is  considered 
below).  This  issue  is  next  discussed. 

7  Commissioner  Loevinger  in  his  trenchant  dissent  to  Amendment  of  Subpart  L,  Part 
91,  8  P.  &  F.  Radio  Reg.  2d  1677,  1698  (1967)  argues  that  the  Second  Report  and  Order 
has  slowed  development  of  CATV  systems  in  smaller  markets  as  well.  Id.  at  1705-1707. 
As  a  matter  of  Commission  practice,  any  interested  person  may  block  the  operation  of  a 
CATV  in  other  than  the  top  100  markets  by  merely  filing  a  petition;  specific  approval 
from  the  Commission  is  then  needed  before  the  system  may  begin  to  operate. 

8  Amendment  of  Subpart  L,  Part  91,  2  F.C.C.2d  725,  767  (1966). 
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III.  The  Deeper  Issue:  Wire  versus  Over-the-Air  Television 

No  judgment  is  offered  here  on  the  question  of  whether  CATV  systems 
would  in  fact  develope  into  a  wire-TV  system  in  the  absence  of  regulation.9 
But  it  seems  clear  that  the  FCC's  actions  will  impede  such  development. 
Consider  the  decision  to  enforce  provision  3  (which  limits  CATV's  from 
bringing  distant  stations  into  major  markets)  on  a  case  by  case  basis.  A 
very  large  number  of  cases  will  no  doubt  come  before  it;  there  were  over 
20  just  a  few  weeks  after  the  order  was  issued.  The  Commission  will  be 
faced  with  the  conflicting  claims  of  attorneys  and  economists  for  the  various 
parties  to  each  case;  these  claims,  together  with  political  pressure  brought 
to  bear  by  the  interested  parties,  are  likely  to  result  in  a  restrictive  policy. 

Extension  of  CATV's  into  the  top  100  markets,  which  are  already  served 
by  three  or  more  stations,  is  likely  to  reduce  the  audience  of  independent 
stations,  leading  the  FCC  to  limit  CATV's  extension.  But  a  quite  different 
policy  might  have  been  formed  had  an  overall,  long  run  view  been  taken. 
Thus,  in  the  context  of  a  predominantly  over-the-air  system  it  may  make 
sense  to  limit  CATV's  as  a  device  for  assisting  marginal  stations,  but  it 
might  be  desirable  to  encourage  CATV's  if  it  could  be  established  that,  over 
the  long  run,  wire  TV  is  in  the  public  interest.  (It  is  interesting  to  note  that 
at  paragraph  142  of  the  Second  Report  and  Order,  the  FCC  points  out  that 
several  parties  urged  an  overall  hearing,  but  the  Commission  decided  that 
the  context  of  the  particular  situation  should  be  considered.)10 

Provision  4  (the  ban  on  CATV  program  origination)  is  also  significant. 
Although  the  present  extent  of  such  programming  by  CATV's  is  small, 
there  are  examples  of  CATV's  presenting  programming  of  local  interest. 
For  example,  the  Williamsport,  Pennsylvania  CATV  produces  some  of  its 
own  political  programming  and  presents  its  own  entertainment  programs 
according  to  Mr.  Lawrence  H.  Rodgers  II  in  testimony  before  a  House 
subcommittee  hearing,11  and  some  CATV's  carry  high  school  debates,  high 
school  basketball  ^games,  and  City  Council  meetings.  Thus,  there  is  evidence 
that  a  large-channel  capacity  CATV  can  program  for  local  interests,  perhaps 
to  a  greater  extent  than  can  network  affiliates  in  smaller  markets  which 
tend  to  devote  a  high  proportion  of  their  prime-time  broadcasting  to  net- 
work programs.  In  view  of  the  local  programming,  and  more  important,  the 

9  Levin,  in  New  Technology  and  Old  Regulation  in  Radio-Spectrum  Management,  56 
Am.  Econ.  Ass'n  Proceedings  339,  341  (1966),  notes:  "Even  in  the  broadcast  field,  some 
say  that  a  nationwide  grid  of  wired  CATV  systems  interconnected  by  microwave  fre- 
quencies and  financed  by  subscriber  fees,  may  one  day  offer  a  viable  economic  alternative 
to  the  advertiser-supported  broadcast  service." 

10  Amendment  of  Subpart  L,  Part  91,  2  F.C.C.2d  72S,  782   (1966). 

11  Hearings  on  H.R.  7715  before  the  Subcomm.  on  Communications  and  Power  of  the 
House  Comm.  on  Interstate  and  Foreign  Commerce,  89th  Cong.,  1st  Sess.,  Ser.  89,  pt. 
16,  at  471   (1965). 
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possibility  that  CATV  program  origination  would  increase,  the  statement 
of  paragraph  124  might  be  better  viewed  as  a  result  of  the  ban  on  program 
origination  than  as  a  reason  for  limiting  CATV  growth: 

Most  important,  CATV  does  not  serve  as  an  outlet  for  local  self-expression.  It 
does  not  present  local  discussions,  the  local  ministers  or  educators,  the  local 
political  candidates,  etc.12 

Access  to  large  markets  and  the  ability  to  originate  programs  are  key 
elements  to  the  development  of  a  wire-TV  system.  If  it  could  be  established 
that  wire-TV  would  best  serve  the  public  interest,  it  might  be  sound  public 
policy  to  encourage  both  CATV  growth  into  large  markets  and  CATV  pro- 
gram origination,  rather  than  look  for  the  development  of  wire-TV  from 
another  source.  But  it  is  on  the  overall  question  of  wire  versus  over-the-air 
that  the  Commission's  reasoning  seems  faulty.  The  Commission's  objections 
to  wire-TV,  as  stated  at  various  points  in  the  Second  Report  and  Order, 
will  be  analyzed  after  a  brief  discussion  of  the  relevant  economic  char- 
acteristics of  the  industry. 

Product  differentiation — a  wide  variety  of  program  choice,  including 
programs  of  national,  regional  and  local  interest — may  be  the  most  impor- 
tant variable  by  which  to  measure  the  television  industry's  performance. 
How  to  achieve  a  wide  variety  of  choice  has  been  a  troublesome  problem 
for  the  FCC.  One  approach  is  to  make  available  a  large  number  of  signals 
to  a  large  number  of  viewers.13  However,  the  desire  for  local  programming 
requires  that  facilities  for  program  production  be  available  at  the  local 
level,  preventing  exclusive  reliance  on  a  system  which  supplies  a  large 
number  of  signals  to  each  viewer,  but  which  consists  of  a  small  number  of 
national  or  regional  program  originators,  for  example,  stations  using  high 
towers  and  power,  or  using  space  satellites  which  broadcast  directly  to  the 
home.  Attempts  to  encourage  UHF,  mentioned  above,  were  undertaken 
both  in  order  to  make  these  signals  available  and  to  provide  for  local  outlets 
capable  of  originating  programs.   Further,   the  cost   conditions   of   the  in- 

12  Amendment  of  Subpart  L,  Part  91,  2  F.C.C.  725  775   (1966). 

13  I  am  being  vague  about  the  meaning  of  "large."  Three  signals,  the  present  number 
of  national  networks,  does  not  appear  to  be  large  enough.  Also,  the  number  of  viewers 
in  only  a  few  major  metropolitan  areas  does  not  appear  sufficient  to  provide  an  audience 
large  enough  to  reduce  average  programming  costs  to  competitive  levels.  See  the  work 
of  Steiner,  Program  Patterns  and  Preferences  and  the  Workability  of  Competition  in 
Radio  Broadcasting,  66  Q.J.  Econ.  194  (1952),  Rothenberg,  Consumer  Sovereignty  and 
the  Economics  of  TV  Programming,  Studies  in  Public  Communication  45  (1962), 
and  Wiles,  Pilkington  and  the  Theory  of  Value,  78  Econ.  J.  183  (1963),  for  models  of 
preferences  which  suggest  increasing  diversity  as  the  number  of  signals  is  increased. 
Emphasis  on  the  number  of  signals  differs  from  the  present  policy  of  attempting  to  im- 
prove performance  by  reviewing  a  station's  programming  at  license  renewal  time.  Many 
believe  that  the  policy  has  proved  ineffective;  its  more  vigorous  enforcement  might  raise 
serious  questions  about  censorship. 
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dustry  are  not  inconsistent  with  the  goal  of  wide  choice  to  large  numbers 
of  viewers.  The  unit  cost  per  viewer,  whether  paid  by  an  advertiser  or 
directly  by  a  viewer,  decreases  as  the  number  of  viewers  increases,  since 
programming  costs  are  fixed  at  the  time  of  program  production  and  the 
marginal  cost  per  viewer  is  virtually  zero.  Realization  of  low  unit  costs, 
however,  requires  that  many  viewers  be  given  the  opportunity  to  view  a 
program.  At  present  the  most  efficient  distributors  of  program  material  are 
the  networks;  they  have  regular  access  to  large  numbers  of  stations  and  are 
thus  able  to  reduce  the  cost  per  viewer  to  a  low  level,  though  institutions 
other  than  the  present  type  of  network  companies  could  also  perform  this 
function.  The  FCC's  allocations  and  the  factors  determining  station  prof- 
itability have  permitted  the  growth  of  three  strong  national  networks  and 
a  possible  fourth.14  Other  factors,  such  as  monopolistic  practices  by  the 
networks,  have  been  held  responsible  for  the  lack  of  stations,15  but  in  view 
of  the  number  of  possible  stations  and  of  the  small  size  of  some  of  the 
markets  to  which  stations  have  been  assigned,  it  is  to  be  doubted  whether 
changes  in  these  practices  would  significantly  contribute  to  an  increase  in 
the  number  of  stations,  however  desirable  these  changes  might  be  for  other 
reasons.  In  summary,  under  present  industry  conditions,  it  is  difficult  and 
expensive  to  reach  audiences  in  markets  with  few  television  outlets  except 
through  the  networks,  since  stations  serving  such  markets  are  likely  to  be 
carrying  network  programs  during  the  most  desirable  times.  In  those  areas 
it  is  necessary  to  open  an  additional  station,  causing  the  marginal  cost  of 
reaching  those  audiences  to  be  a  great  deal  higher  than  merely  programming 
costs.  Further,  because  of  limited  spectrum  space  and  the  growing  demands 
upon  it,  channels  cannot  always  be  made  available. 

A  wire  system  can  quite  readily  supply  a  large  number  of  outlets.  Twenty 
channels  can  be  wired  into  homes  with  no  interference  problem.  Serving 
"minority"  audiences  would  be  feasible  since  they  could  be  reached  on  a 
nationwide  basis.16  When  audiences  are  measured  at  the  national  level,  the 
word  "minority''  becomes  misleading.  As  few  as  one  per  cent  of  the  nation's 
television  homes  represents  an  audience  of  over  one  million,  a  quite  sufficient 
number  over  which  to  spread  out  very  high  program  costs  whether  paid  by 

14  ABC,  CBS,  and  NBC  each  have  approximately  160  affiliates.  If  all  the  channels  al- 
located in  the  FCC's  recently  revised  table  become  operating  stations  (which  is  not 
likely),  there  would  be  about  120  markets  with  four  stations,  about  80  markets  with 
S  stations,  and  about  50  markets  with  six  stations.  Fostering  Expanded  Use  of  UHF 
Television  Channels,  2  F.C.C.2d  527,  551   (1966). 

15  Blake  and  Blum,  Network  Television  Rate  Practices:  A  ('.  e  Study  in  the  Failure 
of  Social  Control  of  Price  Discrimination,  74  Yale  L.J.  1339  (1965). 

10  See  Goldin's  remarks  on  the  existence  of  such  minority  audiences  in  The  Economics 
of  Broadcasting  and  Advertising:  Discussion,  56  Am.  Econ.  Ass'n  Proceedings  470.  471 
(1966). 
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an  advertiser  catering  to  a  specialized  audience  or  directly  by  the  viewer. 
Also,  wire-TV  provides  broadcasting  facilities  at  the  local  level  at  the  same 
time  it  makes  available  the  channels  necessary  for  wide  viewer  choice.  It 
thus  appears  that  wire-TV  has  an  important  advantage  compared  with  an 
over-the-air  system — it  makes  possible  a  large  increase  both  in  the  number 
of  different  signals  which  can  be  broadcast  and  in  the  number  of  viewers 
with  access  to  the  signals. 

The  Second  Report  and  Order  brings  up  two  major  objections  to  wire-TV. 
First,  on  the  extremely  important  question  of  relative  costs  it  is  generally 
assumed  that  the  cost  of  wiring  is  exceedingly  expensive  compared  to  an 
over-the-air  system.  Part  of  this  difference  in  cost  may  be  accounted  for  by 
the  FCC's  confusing  a  zero  price  with  zero  opportunity  cost;  valuable 
spectrum  space  is  awarded  on  the  basis  of  administrative  procedure 
rather  than  through  some  form  of  competitive  bidding.17  The  value  of 
spectrum  space  becomes  evident  at  the  time  a  transfer  is  made,  since  the 
new  licensee  pays  for  the  capitalized  value  of  the  license.  As  Professor 
Harvey  J.  Levin  shows,  these  payments  are  far  in  excess  of  the  replace- 
ment value  of  the  physical  assets,  and  averaged  1  1/2  to  2  million  dol- 
lars for  31  stations  sold  in  the  period  1956-1958. 18  Furthermore,  these 
figures  must  be  considered  lower  limits  to  the  value  of  the  spectrum,  since 
the  FCC  has  dictated  that  the  channel  in  question  be  used  only  for  tele- 
vision. Other  potential  users  of  the  frequencies  are  prohibited  from  using 
this  spectrum  space.  Of  course,  the  FCC  is  well  aware  of  the  shortage  of 
spectrum  space  relative  to  potential  users,  but  it  tends  to  lose  sight  of  this 
when  considering  the  possibility  of  wire  television.  Would  the  cost  advan- 
tage of  over-the-air  television  exist  if  broadcasters  had  to  pay  the  opportun- 
ity cost  of  its  very  heavy  spectrum  use?19  The  question  of  costs  is  fre- 
quently raised  in  connection  with  service  to  rural  areas,  as  at  paragraph 
124.  It  is  pointed  out  that 

CATV  does  not  serve  the  rural  area,  and  it  has  not  been  established  that  it  can 
practically  do  so.  If  CATV  were  to  undermine  the  healthy  development  of 
UHF,  it  would  mean  that  people  in  the  urban  or  more  built-up  areas  would  be 
getting  additional  service  at  the  expense  of  those  in  rural  areas;  we  think  that 

17  See  Coase  for  a  stimulating  critique  of  this  policy,  The  Federal  Communications 
Commission,  2  J.  Law  &  Econ.  1  (1959),  and  The  Interdepartment  Radio  Advisory 
Committee,  5  J.  Law  &  Econ.  17  (1962). 

18  Levin,  Economic  Effects  of  Broadcast  Licensing,  72  J.  Pol.  Econ.  151,  154  (1964). 

19  Ex-FCC  Commissioner  Frederick  Ford,  currently  president  of  the  CATV  trade 
association,  the  National  Community  Television  Association,  points  out  that  television 
is  allocated  almost  half  of  the  most  desirable  spectrum  space.  Broadcasting,  March  21, 
1966,  at  150. 
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such  a  result  is  patently  inconsistent  with  the  public  interests  and  the  Act's 
goals.20 

In  response,  one  might  ask,  whether  as  Professor  Peter  Wiles  suggests,  dis- 
criminating against  rural  areas  is  an  admissible  argument  for  not  helping 
townsmen  and  whether  any  thought  has  been  given  to  a  system  in  which 
rural  areas  are  reached  by  an  over-the-air  system  and  non-rural  areas  are 
served  by  wire.-1  While  a  wire  system  would  probably  yield  greater  program 
choice  for  non-rural  than  for  rural  areas  (which  is  the  situation  at  present), 
rural  areas  would  not  necessarily  receive  less  service  than  they  do  now.  Also, 
since  demands  for  spectrum  space  for  uses  other  than  TV  are  lighter  in 
rural  areas,  the  real  costs  of  an  over-the-air  rural  operation  are  less.  It  is 
difficult  to  see  why  the  development  of  CATV  in  cities  will  adversely  affect 
UHF  operations  in  rural  areas.  If  the  concern  is  that  CATV  might  harm 
UHF  in  rural  areas,  it  would  appear  that  the  costs  of  wiring  to  bring  all 
urban  programs  to  rural  areas  are  not  prohibitive. 

The  nation  is  now  subsidizing  broadcasting  by  allowing  the  industry  to 
use  valuable  resources  at  a  zero  price.  Although  broadcasters  have  paid 
large  sums,  either  to  win  comparative  proceedings  or  to  purchase  a  license 
from  another  licensee,  the  cost  of  spectrum  use  is  not  considered  an  operat- 
ing expense,  making  cost  comparisons  treacherous.  Other  factors  also  make 
simple  cost  comparisons  misleading. 

Thus,  there  appears  to  be  some  agreement  that  wire  is  capable  of  deliver- 
ing a  signal  less  subject  to  interference  from  tall  buildings  and  other 
sources.--  Perhaps  more  important  than  the  question  of  signal  quality  is 
the  question  of  the  number  of  signals  which  can  be  provided.  Most  of  the 
new  CATV  systems  are  capable  of  delivering  12  channels,  and  the  Phila- 
delphia CATV  intends  to  provide  20.  The  amount  of  spectrum  space  neces- 
sary to  provide  a  nationwide  (or  at  least,  non-rural)  20-channel  system 
would  be  staggering.  At  this  point,  the  artificial  zero  price  would  become 
obvious  to  all.  However,  the  cost  of  wire  channels  additional  to  seven  (the 
maximum  number  of  over-the-air  signals  available  in  any  market)  is  near 
zero. 

Another  factor  which  confuses  the  choice  between  wire  and  over-the-air 

-"Amendment  of  Subpart  L,  Part  91,  2  F.C.C.2d  725,  775   (1966). 

-1  Wiles,  supra  note  13,  at  189.  For  views  on  the  question  of  wire  television  by  various 
industry  people,  where  it  is  pointed  out  that  technological  advances  may  make  wiring  the 
rural  areas  much  less  expensive  than  at  present,  see  Gelman,  Will  Wire  Take  Over?. 
Television,  December  1965,  at 

--One  question  which  might  be  explored  is  the  possibility  of  reducint:  receiver  sensi- 
tivity if  a  wire  system  were  to  be  adopted.  This  would  offset  some  of  the  costs  arising 
from  the  wiring. 


512 


190  THE    JOURNAL   OF    LAW   AND   ECONOMICS 

system  is  the  question  of  financing.  There  appears  to  be  a  tendency  to  link 
wire  and  pay-TV  when,  in  fact,  it  might  be  possible  to  design  institutions 
which  break  this  link.  In  other  words,  there  are  two  separate  issues:  (1) 
means  of  financing  (advertiser  or  viewer),  and  (2)  means  of  transmission 
(over-the-air  or  wire).  The  British,  in  the  case  of  the  BBC,  combine  a 
viewer  supported  system  (by  a  tax  on  receivers)  with  over-the-air  trans- 
mission, and  the  United  States  system  combines  an  over-the-air  transmis- 
sion with  an  advertiser-supported  financing.  One  hybrid,  for  example,  might 
have  a  common  carrier  wire  the  nation  with  a  20-channel  system,  for  a 
regulated  monthly  charge  as  suggested  by  Barnett  and  Goldin.23  Several  of 
these  channels  might  be  reserved  for  advertiser-supported  and  ETV  pro- 
grams, costing  nothing  in  addition.  Other  of  these  channels  might  be  used 
by  local  governments  for  city  council  hearings,  etc.  Others  could  be  sold  to 
entrepreneurs  who  would  offer  a  package  of  programs  to  viewers  willing  to 
pay  an  additional  charge. 

On  the  question  of  financing,  an  additional  comment  might  be  made. 
There  is  reason  to  believe  that  when  contrasting  pay-TV  with  the  present 
system,  characterized  as  "free-TV,"  the  FCC  really  believes  that  it  is  free 
to  the  viewer,  notwithstanding  the  fact  that  advertisers  in  1965  paid  $2.5 
billion  for  television  advertising  (at  least  part  of  which  is  passed  on  to  the 
viewer),  and  that  the  cost  of  receivers,  repairs,  and  electricity,  are  all  borne 
by  the  viewer.  Further,  the  public  pays  to  receive  broadcast  signals  by 
having  other  services  either  go  without  spectrum  space  or  use  less  desirable 
frequencies.  These  services  include  police  and  fire  protection.  The  real  costs 
of  devoting  spectrum  space  to  television  are  high,  although  they  are  not 
completely  reflected  in  operating  costs.  Moving  to  a  system  in  which  a 
regulated  common  carrier  makes  charges  for  the  transmission  service  would 
highlight  these  costs.  But  the  FCC  protests: 

CATV  is  a  form  of  Pay-TV,  in  the  sense  that  one  must  pay  to  obtain  the  tele- 
vision service.  There  are  substantial  numbers  of  people  who  either  cannot  af- 
ford to  do  or  do  not  wish  to  pay  for  television.  If  then  the  CATV  blocks  de- 
velopment of  UHF  broadcasting,  it  would  again  mean  that  some  people  would  be 
getting  additional  service  at  the  expense  of  those  who  cannot  afford  or  are  un- 
willing to  pay  for  such  service.24 

There  are  no  doubt  people  now  who  cannot  afford  to  pay  for  television  sets 
and  repairs.  Also  what  should  be  done  about  people  who  do  not  want  to  pay 
for  television,  but  must  do  so  when  they  buy  advertised  products  or  pay 
higher  taxes  because  the  most  suitable  frequencies  are  not  available  for 
local  public  services?  Of  course,  it  is  difficult  to  evaluate  the  problem  of 

23  Barnett,  supra  note  2,  at  469  and  Goldin,  supra  note  16,  at  471. 

24  Amendment  of  Subpart  L,  Part  91,  2  F.C.C.2d  725,  775   (1966). 
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those  who  cannot  afford  to  pay  without  a  better  idea  of  the  charges.  But 
the  present  CATV  installation  and  monthly  service  charges,  approximately 
$50  and  $5  respectively,  might  be  substantially  lower  if  a  higher  percentage 
of  residents  subscribed25  and  if  the  operators  were  regulated  as  common 
carriers.  Also,  Gelman  reports  that  CATV  systems  often  pay  substantial 
revenues  to  the  municipalities  in  which  they  operate  in  return  for  the 
franchise.26  Such  payments  must  be  deducted  from  the  revenues  to  get  a 
true  estimate  of  the  charges. 

IV.    Conclusions 

The  FCC,  by  its  limitations  on  CATV  activity  in  major  markets  and  its 
ban  on  program  origination,  may  be  throwing  up  a  major  obstacle  to  the 
establishment  of  a  nationwide  wire-TV  system.  Several  factors  which  might 
make  such  a  system  preferable  to  an  over-the-air  system  have  been  out- 
lined. It  is  not  clear  that  these  have  been  sufficiently  considered  from  the 
public  interest  point  of  view.  At  the  very  minimum,  the  Commission  should 
use  its  newly-discovered  authority  over  CATV  to  obtain  useful  cost  informa- 
tion relating  cost  per  home  to  such  variables  as  population  density,  per 
cent  of  saturation,  topographical  features,  channel  capacity,  whether  micro- 
wave is  used,  and  other  relevant  variables.  To  settle  the  question  of  whether 
people  can  afford  to  pay  for  a  wire  service,  data  on  income  and  other 
characteristics  of  CATV  subscribers  might  be  obtained.  In  these  ways, 
CATV  experience  could  be  used  to  establish  estimates  of  the  costs  of  a 
wire-TV  system  and  to  obtain  some  idea  of  the  demand  for  such  a  system. 

The  FCC  points  out  that  its  charge,  under  the  Communications  Act  is  to 
promote  maximum  television  service  to  all  people  of  the  United  States.27 
The  Commission  should  recognize  that  this  goal  may  be  best  realized  by 
primary  reliance  on  a  wire  system,  saving  the  valuable  radio  spectrum  for 
those  uses  in  which  mobility  or  long  distances  make  wire  transmission 
physically  or  economically  impossible.  If  the  FCC  is  correct  in  believing 
that  the  result  of  unrestricted  CATV  growth  will  be  a  nationwide  wire-TV 
system,  the  wire  versus  over-the-air  question  should  be  faced  directly  and 
judged  on  its  own  merits,  rather  than  decided  by  default  in  hundreds  of 
cases  separately  considered  throughout  the  country. 

Finally,  two  important  factors  of  a  political  nature  affect  the  FCC's 
policy.  First  is  the  general  tendency  of  a  regulatory  agency  to  look  after 
the  interests  of  the  firms  in  the  industry  being  regulated.  Clearly  the  most 
valuable  asset  of  broadcasters  is  the  fact  that  the  FCCs  allocation  limits 

-r' This  relationship  is  suggested  in  Seiden,  supra  note  2,  at  24-2S. 

Gelman,  supra  note  21,  at  68. 
27  Amendment  of  Subpart  L,  Part  91,  2  F.C.C.2d  725,  746   (1966). 
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potential  competitors.  The  problem  is  not  that  the  FCC  has  deliberately 
protected  the  broadcasters  at  the  expense  of  the  public;  rather,  one  ob- 
serves a  tendency  to  consider  and  take  limited  steps  when  more  vigorous 
action  might  be  desirable.  Second,  the  parties  which  would  be  affected  by  a 
change  to  wire,  the  broadcasters,  have  great  influence.  They  would  put  up 
great  opposition  to  any  changes  which  would  impair  their  opportunity  to 
make  very  high  profits. 


515 


Georgetown 

~1|^~  ^i      W      '^■T'     Volum*  63       Numb»r  3      Frtrwry  1975     "^ 

Law  Journal 


A  MODEST  PROPOSAL  FOR  MODEST  REFORM  OF  THE 
FEDERAL  COMMUNICATIONS  COMMISSION 

Hevry  Geller* 

This  article  follows  an  established  tradition  in  which  a  former  official 
of  a  major  independent  regulatory  agency  states  his  dissatisfaction  with 
present  agency  processes  and  offers  proposals  for  reform.1  As  a  former 
official  of  the  Federal  Communications  Commission  (FCC),2  I  will 
limit  my  observations  and  proposals  to  that  agency  although  they  may 
be  applicable  to  other  agencies  as  well.  Of  the  need  for  reform  at  the 
FCC  there  can  be  little  doubt;  a  distinguished  line  of  independent 
commentators  has  directed  criticism  at  the  agency   for  some  time.3 


•  Communications  Attorney,  The  Rand  Corporation,  Washington,  DC.  B.S., 
University  of  Michigan;  J  D.,  Northwestern  University.  The  views  expressed  in 
this   article  are   those   of   the   author   and   not   those   of   The   Rand   Corporation. 

1.  See,  e.g.,  N.  Minow,  Equal  Time:  The  Private  Broadcaster  and  the 
Public  Interest  277-89  (1964)  (former  FCC  Chairman),  Elman,  Administrative 
Reform  of  the  Federal  Trade  Commission,  59  Geo.  L.J.  777  (1971)  (former  FTC 
Commissioner);  Hector,  Problems  j/  the  CAB  and  the  Independent  Regulatory  Com- 
missions, 69  Yale   L.J.   931    (1960)    (former   CAB   Commissioner). 

2.  The  author  first  joined  the  Federal  Communications  Commission  (FCC)  in 
1949  after  he  graduated  from  law  school.  He  served  in  the  FM  branch  until  1950 
and  then  left  the  Commission  for  two  years  after  which  he  returned  to  work  suc- 
cessively in  the  Renewal,  Rules  and  Standards,  and  Opinions  and  Review  Sections, 
and  the  Litigation  Section  of  the  General  Counsel's  Office.  After  leaving  the  Com- 
mission again  in  1957,  he  returned  in  1961  to  become  Deputy  Ceneral  Counsel.  In 
1964  he  was  appointed  General  Counsel,  and  from  1970-1973  he  was  Special  As- 
sistant to  the.  Chairman  for  planning.  While  the  opinions  expressed  in  this  article 
ilo  not,  of  course,  represent  the  views  of  the  Commission,  they  are  shaped  b\  the 
author's  long  service  with  the  FCC  and  reflect  judgments  the  author  has  come  to 
make  as  a  result  of  that   service. 

3.  S«  e.g.,  H  FRIENDLY,  The  Federal  Administratis  \<  i  m  n\  57-73  (1962); 
Jaffe.  The  Scandal  in  TV  Licensing,  Harper's  Magazine  Srpt  1957.  .it  77  John- 
son &  D\stel,  A  Day  m  the  Life:  The  Federal  Communications  Commission,  82  Yale 
L.J.  1575  (1973). 
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Dean  Landis,  in  his  1960  report  to  President-elect  Kennedy  on  the 
regulatory  agencies,  stated  the  problem  most  succinctly  when  he  ob- 
served that  "the  Commission  has  drifted,  vacillated  and  stalled  in 
almost  every  major  area.  It  seems  incapable  of  policy  planning,  of  dis- 
posing within  a  reasonable  period  of  time  the  business  before  it.  ,  .  ."* 

If  the  need  for  reform  is  clear,  however,  the  road  to  reform  is  not. 
The  most  recent  presidential  advisory  group  to  address  the  problem  of 
regulatory  agency  reform  has  suggested  that  the  basic  problem  is  the 
organizational  structure  of  the  agencies.5  In  my  view,  although  some 
structural  revisions  are  needed,  particularly  to  promote  better  and  more 
expeditious  decisionmaking,  the  basic  problem  with  the  FCC  is  not 
structural.  Instead,  the  root  of  the  FCC's  problems  is  the  agency's  over- 
identification  with  the  industries  it  regulates  and  particularly  its  over- 
identification  with  the  powerful  and  entrenched  elements,  in  contrast 
to  new  and  emerging  facets  or  technologies,  of  the  industries  regulated. 

This  article  will  illustrate  its  thesis  that  the  FCC's  root  problem  is  an 
overidentification  with  the  established  elements  in  the  technologies  it 
regulates.  Several  examples  will  be  drawn  from  Commission  action  in 
the  broadcast  field.  A  close  examination  of  these  examples  reveals  that 
structural  reform  cannot  eliminate  the  agency's  basic  problem  of  over- 
identification.  After  concluding  that  the  cause  of  the  FCC's  root  prob- 
lem is  the  political  environment  in  which  the  Commission  functions,  the 
article  will  propose  several  modest  courses  of  remedial  action  to  secure 
more  independence  for  the  FCC  and  better  regulation  of  the  com- 
munications industry  for  the  public. 

FCC  Overidentification  with  Established  Elements 
in  the  Broadcast  Industry 

The  most  important  broadcast  function  the  FCC  performs  is  the  al- 
location of  broadcast  frequencies.  The  Communications  Act  of  1934 
explicitly  states  that  a  license  creates  no  immutable  property  right  in 


4.  Landis,  Report  on  Regulatory  Agencies  to  the  President-Elect  (1960),  in 
Separation  of  Powers  and  the  Independent  Agencies:  Cases  and  Selected 
Readings,  S.  Doc.  No.  49,  91st  Cong.,  1st  Sess.  1301,  1329  (1969)  (Lib.  of  Cong. 
Ref.  Serv.  No.  12845)   [hereinafter  cited  as  Landis  Report]. 

5.  See  generally  President's  Advisory  Council  on  Executive  Organization, 
A  New  Regulatory  Framework,  Report  on  Selected  Independent  Reculatory 
Agencies  (1971)  [hereinafter  cited  as  Ash  Council  Report].  The  Ash  Council  con- 
cluded that  "the  commissions,  perhaps  suitable  to  a  simpler  day,  have  not  been  freed  from 
structural  restraints  that  are  antithetic  to  the  accomplishment  of  their  new  missions."  Id. 
at  31-32.  The  Council's  report  was  subject  to  extensive  scholarly  criticism  in  a  staff 
paper  prepared  for  The  Brookings  Institution.  See  R.  Noll,  Reforming  Regulation 
(1971). 
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the  licensee  of  a  given  frequency. "  The  Commission  in  choosing  broad- 
cast licensees  must  consider  whether  the  grant  of  a  license  is  in  the 
"public  interest,  convenience  and  necessity.'7  In  its  allocation  of  broad- 
cast frequencies,  however,  the  FCC  has  shown  a  disposition  to  favor 
existing  licensees  when  it  hears  challenges  from  competing  industry 
interests,  irrespective  of  whether  the  larger  public  interest  is  served. 

VHF-UHF  TELEVISION   ALLOCATION 

The  FCC  as  early  as  1945  recognized  that  the  spectrum  space  in  the 
VHF  range  could  not  accommodate  "a  truly  nationwide  competitive 
[television]  system"  that  would  be  technically  adequate."  This  recogni- 
tion led  the  Commission  to  state  that  the  television  system  "must  find 
its  lodging"  in  UHF.9  From  1945  to  1948,  however,  the  Commission, 
under  strong  pressure  from  powerful  elements  in  the  broadcasting  in- 
dustry, moved  ahead  with  the  allocation  of  television  licenses  in  the 
only  spectrum  range  for  which  equipment  then  existed— VHF.10  This 
acquiescence  in  industry  pressure  to  begin  television  development  in 
the  less  desirable  spectrum  range  was  a  crucial  error;  it  placed  severe 
impediments  in  the  path  of  the  development  of  broadcasting  in  UHF, 
the  most  appropriate  spectrum  for  television.11 

Had  the  Commission  been  less  sensitive  to  industry  pressure,  it  would 
have  followed  the  logic  of  its  1945  statement  about  the  necessity  of 
placing  the  television  system  in  UHF  and  would  have  rejected  the 
proposals  for  quick  development  of  television  in  VHF'.  It  should  have 
been  clear  to  the  Commission  that  a  transition  to  UHF  would  be  ex- 


6.  See  M  307(d),  309(h),  47  U.S.C.  $$  307(d),  309(h)  (1970).  Section  307 
(d)  limits  the  term  of  a  broadcast  license  to  three  years,  and  section  309(h)  states 
that  the  "license  shall  not  vest  in  the  li'  ensee  anv  right  to  operate  the  station  .  .  . 
bevond   the   term   thereof   .   .   .   ."      Id. 

Professor  Jalfe  has  suggested,  however,  that  to  promote  stability  and  avoid  . 
nomic  hardship  in  the  broadcast  industry,  the  Commission  as  a  practical  matter  should 
renew  established  licenses  when  there  are  legitimate  reliance  interests  in  suili  renewal 
Jaffe,  WHDH:  The  FCC  and  Broadcasting  License  Renewals,  82  Harv  L.  Rev.  1693 
(1969).  See  also  Co/fOn,  ".Spur,  the  Golden  Goose"— The  Aftermath  of  WHDH  in 
FCC  License  Renewal  Policy,  83  Harv.  L.  Rev.  1014,  J015  (1970)  (established 
licensee  who   renders   substantial   service  should   have   license   renewed) 

7.  CommunicaMons  Act  of  1934,  §$  303,  307(a),  47  U.S.C.  §§  303,  307(a) 
(1970).  The  Commission  is  given  a  mandate  to  "encourage  the  larger  and  more  ef- 
fective use  of  radio  in  the  public  interest."  Id.  §  303(g),  47  U.S.C.  $  303(g)  (  1970); 
see  National  Broadcasting  Co.  v.  United  States,  319  U.S.  190,  219  (1943). 

8.  AUocattont  Report  of  May  15,  1945,  FCC  No.  6651,  at  99-100.  I  FiF  Radio 
Rec.   (Part  3)   J  91.67. 

9.  Id. 

10.  See  B    Ruczeh,  The  First  Freedom   158  (1968). 

11     Television    channels    consume    a    substantial    amount    of   spectrum    space    not    onl\ 

to  accommodate  the  channel  itself  but  also  to  achieve  adequate  separations  between 
co-  and  adjacent  channels  The  VHF  spectrum  now  accommodates  only  12  channels, 
The  UHF"  spectrum   is  designed  to  accommodate  70  channels. 
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tremely  difficult  once  television  developed  in  VHF  and  both  broad- 
casters and  viewers  made  substantial  expenditures  for  VHF  equipment. 
The  Commission  should  have  looked  to  UHF,  even  if  that  meant  some 
delay,  rather  than  authorizing  full  exploitation  of  television  on  what  it 
knew  to  be  an  inadequate  number  of  VHF  channels. 

Very  serious  engineering  problems  arose  as  post-war  demand  for  sta- 
tions increased  the  likelihood  of  substantial  overcrowding  on  VHF.12 
The  clear  solution  to  the  problem  would  have  been  to  move  television 
to  its  ultimate  home  in  the  more  spacious  UHF  spectrum.13  In  Septem- 
ber 1948  the  Commission,  acting  in  response  to  engineering  problems, 
"froze"  all  television  grants  while  it  reconsidered  the  situation.14  This 
was  a  critical  moment  for  the  Commission;  at  this  point  it  still  would 
have  been  possible  to  move  all  television  to  UHF.15 

Instead  of  establishing  a  program  for  moving  all  television  to  UHF, 
however,  the  Commission  opted  for  "intermixture"  of  VHF  and  UHF,lfi 
even  though  the  simple  addition  of  UHF  channels  to  VHF  assignments 
in  the  same  city  raised  serious  economic  problems.  The  VHF  opera- 
tions were  established  and  entrenched.  UHF  was  a  pioneer  that  not 
even  one  television  set  could  receive.  The  Commission  dismissed  the 
economic  problems  as  temporary  and  asserted  that  "UHF  stations  will 
eventually  compete  on  a  favorable  basis  with  stations  in  the  VHF."17 
The  FCC,  having  engendered  serious  engineering  problems  for  UHF 
television  in  the  forties,  in  1952  decided  to  gamble  that  the  fifties 
would  not  bring  economic  disaster. 

The  result  of  the  Commission's  intermixture  policy  was  disaster  for 
the  UHF  operators.  Only  about  45  percent  of  the  UHF  stations  that 
went  on  the  air  between  1952  and  January  1960  remained  in  operation 
at  the  end  of  that  period.18  By  1954  and  1955  the  FCC  had  learned, 
after  an  epidemic  of  UHF  failures,  that  its  intermixture  judgment  had 
been  wrong.    It  had  made  a  bad  allocations  decision  in  the  late  1940s, 


12.  Sec  Note,  The  Darkened  Channels:  UHF  Television  and  the  FCC,  75  Habv.  L. 
Rev.  1578,  1579  (1962). 

13.  See  note  11  supra. 

14.  13  Fed.  Reg.  5860  (1948). 

15.  At  the  lx>ginning  of  the  freeze,  only  37  stations  serving  741,000  receivers  were 
on  the  air.  See  J.  Kittross,  Television  Frequency  Allocation  Policy  in  the  United 
States  290-91  (1960)  (unpublished  thesis  available  from  University  Microfilms,  Ann 
Arbor,  Michigan).  At  the  end  of  the  freeze,  four  years  later,  108  stations,  all  author- 
ized before  the  freeze  was  imposed,  were  serving  18.5  million  receivers.  Id.  at  290. 
Even  then,  however,  an  orderly  wholesale  shift  to  UHF  was  feasible. 

16.  Sixth  Report  and  Order,  41  F.C.C.  148  (1952). 

17.  Id  at  208.  See  also  id.  at  171,  205-06  (consideration  of  UHF  economic  situa- 
tion). 

18.  See  Note,  supra  note  12,  at  1593.  See  also  L.  Kohlmeih,  The  Regulators  209 
(1969)  (DuMont  network,  which  had  predicted  that  UHF  could  not  compete  ef- 
fectively with  VHF,  folded  in  1955).  At  the  end  of  the  1952-1960  period  over  97 
percent  of  the  comparable  VHF   stations   remained   in  operation.      Note,  supra. 
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and  it  made  a  second  had  decision  in  1952.  The  Commission  had  to 
consider  its  future  course  of  action. 

The  FCC  acknowledged  in  1956  that  a  shift  of  all  television  to  the 
UHF  hand  would  he  the  hest  long  range  solution  to  the  allocations 
prohlem,'9  hut  throughout  the  late  fifties  the  Commission  pursued  a 
series  of  contradictory  actions  designed  to  achieve  an  interim  solution 
of  deintermixture— a  reallocation  of  television  channel  assignments  to 
achieve  all  VHF  or  UHF  assignments  in  a  given  city.20  Ultimately,  the 
Commission,  in  response  to  congressional  opposition  to  deintermixture, 
abandoned  hoth  its  interim  solution  of  selective  deintermixture  and, 
implicitly,  its  long  range  solution  of  a  wholesale  shift  to  UHF  in  ex- 
change for  congressional  support  of  a  hill  requiring  the  industry  to  make 
all  receivers  manufactured  thereafter  capable  of  receiving  all  channels, 
UHF  and  VHF.21 

The  FCC's  decisionmaking  in  the  allocation  of  frequencies  between 
UHF  and  VHF  has  left  UHF,  where  the  Commission  had  said  in  1945 
that  television  "must  find  its  lodging,"  crippled  and  struggling.  The 
consequences  to  the  public  interest  of  this  allocations  policy  are  stag- 
gering. Much  of  the  UHF  band  lies  unused,  and  this  lack  of  use  con- 
stitutes a  waste  of  a  precious  resource.  The  public  does  not  have  suf- 
ficient outlets  for  effective  independent  service  in  many  communities, 
and  noncommercial  television  is  given  a  second-class  citizenship  because 
of  its  substantial  relegation  to  UHF.  There  is  little  possibility  of  a 
fourth  or  fifth  network  because  there  are  generally  no  more  than  three 
effective  outlets  in  the  large  markets. 

Though  its  decisions  seemed  inconsistent,  the  Commission's  approach 
to  the  VHF-UHF  allocation  problem  was  marked  by  a  perverse  con- 
sistency. At  each  decisive  point  in  the  early  development  of  television, 
the  FCC  acted  to  protect  and  benefit  the  private  interest  of  the  VHF 
broadcasting  industry,  which  continues  to  reap  enormous  profits  from 
this  artificial,  FCC-created  scarcity  of  effective  outlets.22  Acting  in  1945 
at  the  behest  of  powerful  industry  forces,  the  Commission  opened  tele- 
vision on  the  less  desirable  VHF  spectrum  with  full  knowledge  that  an 
adequate  television  system  depended  on  the  use  of  UHF.  By  1952  the 
Commission  had  come  to  view  the  prefreeze  VHF  stations  as  vested 


19.  Second  Report  on  Deintermixture,  13  P  &  F  Radio  Rec.  ]  18,  at  1571.  1577- 
78  (1956). 

20.  See  E.  Krasnow  &  L.  LONCLZY,  The  Politics  of  Broadcast  Recit-ation 
96-97    (1973);   Note,   supra  note    12,  at    1584-93. 

21.  K  Krasnow  &  I.  LONCLEY,  supra  note  20,  at  99-102.  The  Commission  has 
continued  to  tinker  with  its  rules,  to  make  adjustments  that  benefit  UHF  In  1970, 
for    example,    it    mandated    "t  lick-stop"    or    detent    toning    for    I'HF    in    order    to    make 

UHF  tuning  the  equivalent  to  VHF  tuning      Report  and  Order  in  Docket  18433,   18 

P  &   F  Radio  Rec.   2d    1577,    1589-90   (1970). 

22.  Because  only  92  VHF  channels  are  reserved  for  noncommercial  television 
broadcasting,  the  bulk  of  noncommercial  operation  must  be  in  the  UHF. 
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in  the  VHF  owners  and  was  unwilling  to  shift  them  to  UHF,  where 
they  would  simply  be  one  among  a  host  of  other  technologically  equiva- 
lent stations.  The  intermixture  policy  was  developed  to  preserve  the 
prefreeze  VHF  station  owners'  vested  rights.  By  1954,  when  it  was  clear 
that  intermixture  was  a  disaster,  the  die  had  been  cast.  The  distorted 
pattern  of  television  frequency  allocation  had  become  settled  despite  its 
severe  shortcomings  to  the  public  interest  in  "the  larger  and  move  effec- 
tive use  of  radio"— the  statutory  standard.23 

programming  and  performance 

Local  and  Informatiotial  Programming.  The  FCC  has  allocated 

a  large  amount  of  the  radio  and  television  spectrum  to  broadcasting 
rather  than  to  competing  uses  primarily  for  two  reasons:  to  carry  out 
the  congressional  scheme  of  fostering  local  broadcast  outlets,24  and  to 
obtain  fully  the  contribution  that  broadcasting  can  make  to  an  informed 
electorate.25     If  a  broadcaster  does  not  serve  in  anv  wav  as  a  local 

J  J 

outlet  or  contributor  to  an  informed  electorate,  he  is  undermining  the 
basic  allocations  policy.  Yet  despite  clear  evidence  that  large  numbers 
of  licensees  are  unwilling  to  commit  even  a  small  portion  of  their  air 
time  to  news  or  public  affairs  programming,  the  Commission  has  not 
in  its  entire  history  denied  renewal  of  a  broadcast  license  on  the 
ground  that  the  applicant  had  not  minimally  served  as  a  local  or  in- 
formational outlet.26  The  Commission's  indifference  to  the  licensee's 
failure  to  serve  the  basic  allocations  policv  can  be  seen  only  as  an 
example  of  the  Commission's  predisposition  to  permit  established  licen- 


23.  Communications  Act  of  1934,  §  303(g),  47  U.S.C.  $  303(g)  (1970);  see  Na- 
tional Broadcasting  Co.  v.   United  States,  319  U.S.  190,  219   (1943). 

24.  See  Communications  Act  of  1934,  $  307(b),  47  U.S.C.  §  307(b)    (1970). 

25.  See  W.E.B.  DuBois  Clubs  of  America,  11  F.C.C.2d  678,  679-80  (1968), 
Editorializing  by  Broadcast  Licensees,   13  FCC.   1246,   1248-49   (1949). 

26.  A  dissent  by  former  Commissioners  Cox  and  Johnson  to  the  renewal  of  tele- 
vision licenses  in  Oklahoma  makes  strikingly  clear  how  little  public  affairs  programming 
a  broadcaster  mav  provide  without  incurring  anv  adverse  FCC  action.  See  Cox  &  John- 
son, Broadcasting  in  America  and  the  FCC's  License  Renewal  Process:  An  Oklahoma 
Case  Study,  14  F.C.C.2d  1,  12-13  (1968)  ("Two  stations  carry  [no  local  public  affairs 
programming]  ....  There  is  not  in  the  entire  state  a  single  regularly  scheduled  prime 
time  program  devoted  to  the  presentation,  analysis,  or  discussion  of  controversial  issues  of 
public  importance  in  the  state  or  community").  The  Commission  has  even  been 
willing  to  renew  a  license  despite  the  fact  that  the  licensee  proposed  no  news  or 
public  affairs  programming.     Herman  C.   Hall,   11   F.C.C.2d  344,  345   (1968). 

Under  court  pressure,  the  Commission  appears  to  be  moving  toward  the  develop- 
ment of  standards  by  which  to  judge  licensee  performance.  See  Citizen's  Communi- 
cation Center  v.  FCC,  447  F.2d  1201,  1213  n.35  (  DC.  Cir.  1971)  (suggesting  devel- 
opment of  licensee  performance  standards).  See  also  Formulation  of  Policies  Relating 
to  Broadcast  Renewal  Challenges,  27  F.C.C.2d  580,  582  ( 1971 )  ( setting  forth  specific 
percentages  for  local  programming,  news,  and  public  affairs  broadcasting),  Further 
Notice  of  Inquiry,  31  F.C.C.2d  443  (1971);  Second  Further  Notice  of  Inquiry,  43 
F.C.C.2d  367   (1973). 
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sees  to  continue  operations  irrespective  of  their  effect  on  the  public 
interest. 

Promise  v.  Performance.  The  Commission  relies  upon  the  licen- 

see's representations  of  his  intent  with  respect  to  his  programming  when 
it  determines  whether  the  licensee  is  offering  broadcast  service  in  the 
public  interest.  The  Commission  reasons  as  follows:  the  licensee  is 
expert  in  his  area;  therefore,  it  is  up  to  him  to  ascertain  needs  and 
problems,  to  propose  programming  to  meet  those  problems,  and  sub- 
stantially to  fulfill  those  proposals  during  the  term  of  his  license.27 
When  a  licensee  applies  for  renewal,  the  Commission  should  therefore 
evaluate  his  application  in  light  of  how  well  he  implemented  his  earlier 
proposals.  Nevertheless,  despite  opportunities  to  do  so,  the  FCC  has 
never  denied  a  license  renewal  because  a  licensee  has  not  fulfilled  his 
promises. 

In  1961  in  the  KORD,  Inc.  case28  the  Commission  stressed  that  failure 
to  make  good  on  prior  programming  promises  could  not  be  cured  by 
the  offer  of  additional  promises  at  renewal  time.-'"  In  KORD  the  FCC 
Styled  its  failure  to  denv  renewal  to  a  licensee  who  had  flouted  his 
programming  proposals  as  necessary  because  of  the  need  to  act  prospec- 
tive! v  in  implementing  a  "new"  policy.30  Ten  years  later  in  Molinc 
Television  Corp.31  the  Commission  chose  to  ignore  the  implications  of 
KORD.  The  licensee  in  Moline  had  won  the  license  in  a  comparative 
hearing  primarilv  because  he  proposed  substantial  public  service  pro- 
gramming. The  Commission  renewed  the  license  even  though  the  li- 
censee had  provided  none  of  the  public  service  programs.32  The  Com- 
mission justified  its  avoidance  of  the  KORD  principle  on  the  ground 
that  those  involved  in  comparative  hearings  had  frequently  engaged  in 


27  See  Renewal  of  Broadcast  Licenses,  38  Fed.  Reg.  28762  (1973),  Primer  on 
Ascertainment  of  Community  Problems  by  Broadcast  Applicants,  27  F.C.C2d  650 
(1971);  Report  and  Statement  of  Policy  Re:  Setwork  Programming  Inquiry,  25  Fed. 
Reg.  7291   (1960). 

28.  31   FCC.  85  (1961). 

29.  Id.  at  88.  KORD  had  proposed,  inter  alia,  m\  percent  local  live  program- 
ining,  two  percent  educational  programming,  five  percent  talk  shows,  two  percent 
agricultural  programming,  and  only  700  commercial  spot  announcements  pet  week 
Its  1960  renewal  application  showed  that  for  the  composite  week  chosen  l>\  tin  PCC, 
KORD  devoted  no  tone  to  local  live,  educational,  or  talk  programming  and  onl\  0.6 
percent  of  its  broadcast  time  to  agricultural  programming.  On  the  other  hand,  the 
station  managed  to  make  1,831  spot  announcements  per  week      Id  at  85. 

30.  Id. 

31.  31  FCC  2d  263   |  1971). 

32.  In  the  application  considered  during  the  comparative  hearing.  Molinc  Tele- 
vision Corporation  had  proposed  to  present  12  prune  tune  public  service  programs 
It  presented  none  ol  them  Id.  at  270  Indeed,  the  station  s  general  managci  apparent!) 
was  fired  precise!)  because  its  owners  found  the  proposals  tin >  extravagant  Id  at  2s*1 
82   (Commissions    Johnson  dissenting  i. 
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puffing  their  applications  and  that  the  Commission  had  ended  this  prac- 
tice in  1965.33  Implicit  in  the  Commission's  Moline  decision,  then,  is 
an  underlying  proposition  that  despite  the  KORD  warning,  renewal  ap- 
plicants would  not  be  called  to  task  for  serious  programming  proposal 
misrepresentations  if  they  are  made  in  the  course  of  a  comparative 
broadcast  hearing.  That  the  Commission  could  condone  such  a 
patently  absurd  proposition  can  only  be  understood  against  a  back- 
ground of  Commission  decisionmaking  designed  to  bend  every  principle 
to  support  the  renewal  applicant. 


LICENSEES  V.  THE  PUBLIC  INTEREST 

The  Commission  not  only  has  been  willing  to  contort  the  principles 
ostensibly  controlling  its  decisionmaking  in  the  programming  area  but 
also  has  been  willing  to  avoid  confronting  the  problems  posed  by  a 
licensee  who  acts  egregiously  against  the  public  interest.  Except  in 
ex  parte  cases,34  where  the  Commission  had  no  choice  but  to  disqualify 
applicants  that  had  sought  to  corrupt  the  integrity  of  the  agency's 
processes,  the  Commission  has  only  once  denied  renewal  of  a  large 
licensee. 

Lamar  Life  Broadcasting  Corp.-WLBT-TV.  In  1964  a  group 

of  residents  in  Jackson,  Mississippi,  assisted  by  the  Office  of  Communi- 
cation of  the  United  Church  of  Christ,  petitioned  the  FCC  to  deny 
renewal  of  Lamar  Life  Broadcasting  Company's  license  to  operate 
WLBT-TV.  The  petitioners  alleged  that  the  licensee  had  pursued  a 
consistent  policy  of  presenting  local  programming  promoting  segre- 
gationist viewpoints  while  failing  to  give  any  exposure  to  integration- 
ist  perspectives  and  that  it  had  done  so  despite  representations  to  the 
Commission  that  it  did  not  cover  the  integration  issue  locally  in  order 
to  avoid  inflammatory  programming.35     The  petitioners  also  charged 


33.  Id.  at  270-71,  cf.  note  63  infra.  This  position,  of  course,  flies  in  the  face  of  the 
Commission's  statement  in  KORD  that  programming  proposals  are  "serious  representa- 
tions" and  that  "the  Commission  takes  them  seriously."     31   F.C.C.  at  88. 

34.  See  WKAT,  Inc.  v.  FCC,  296  F.2d  375,  381-84  (D.C.  Cir.  1961).  Cases 
such  as  WKAT  involve  the  use  of  improper  influence  and  off-the-record  communi- 
cations to  affect  the  Commission's  votes.  See  generally  L.  Kohlmeir,  supra  note  18, 
at  210-12  (1969),  House  Comm.  on  Interstate  &  Foreign  Commerce,  Independent 
Regulatory  Commissions,  H.R.  Rep.  No.  22.38,  86th  Cong.  2d  Sess.  7-8  (1961). 
See  also  Massachusetts  Bay  Telecasters,  Inc.  v.  FCC,  295  F.2d  131  (D.C.  Cir.  1961) 
(ex  parte  contacts  adverse  factor  in  comparative  hearing);  Sangamon  Valley  Tele- 
vision Corp.  v.  United  States,  269  F.2d  221  (D.C.  Cir.  1959)  (ex  parte  contacts 
necessitate  reopening  of  "rulemaking"  license  allocation);  Note,  Ex  Parte  Contacts 
with  the  Federal  Communications  Commission,  73   Harv.   L.   Rev.    1178   (1960). 

35.  See  Lamar  Life  Broadcasting  Co.,  38  F.C.C.  1143,  1146-48  (1965).  The 
petitioners  alleged,  for  example,  that  Lamar  Life  offered  editorial  commentary  oppos- 
ing  racial   integration   of    the    University   of    Mississippi    and   spot    advertising    by   the 
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that  the  licensee  had  failed  to  serve  adequately  the  needs  and  interest 
of  the  black  community,  which  comprised  45  percent  of  the  population 
of  Jackson.3"  Despite  a  statutory  requirement  that  a  hearing  l>e  held 
for  license  renewal  if  "a  substantial  and  material  issue  ol  tact"  is 
raised,37  the  Commission,  without  a  hearing,  renewed  the  license  for 
a  one-year  period  and  simply  directed  the  licensee  to  contribute  to  the 
improvement  of  race  relations.1"  While  conceding  implicitly  that 
Lamar  Life  had  not  been  serving  the  public  interest,  the  Commission 
chose  to  permit  the  licensee  to  continue  its  operations  so  long  as  it 
subsequently  served  the  requirements  of  the  public  interest.11' 

The  United  States  Court  of  Appeals  for  the  District  ol  Columbia 
Circuit  reversed  the  Commission's  renewal  of  WLBT-TVs  license  and 
remanded  the  case  to  the  Commission  for  a  hearing.4"  The  Commission 
again  renewed  Lamar  Life's  license41  after  a  hearing  that  the  circuit 
court  found  was  characterized  by  "a  curious  neutralitv-in-favor-of  the 
licensee.'4-'  The  court,  in  a  scathing  opinion  by  then  Circuit  Judge 
Warren  Burger,  concluded  that  the  FCC's  "administrative  conduct  re- 
flected in  [the]  record  [of  the  Lamar  Life  renewal  proceedings]  is  be- 
yond repair."41  Accordingly,  the  court  reversed  the  Commission  again 
and  ordered  the  Commission  to  invite  new  parties  to  file  competing  ap- 
plications for  WLBT-TVs  channel.44 

While  Lamar  Life  no  longer  operates  the  station,45  the  license  ter- 
mination effectively  resulted  from  court  and  not  Commission  action. 
The  FCC  twice  tried  to  preserve  the  license  of  an  entrenched  VHF 


Jackson  White  Citizen's  Council.  Because  it  presented  these  segregationist  s  iew- 
points,  Lamar  Life  had  an  obligation  under  the  fairness  doctrine  to  present  mtegra- 
tionist  viewpoints.     Id. 

36.  Id.  at  1148.  The  petitioners  alleged  that  WLBT-TV  had  only  one  regularly 
scheduled  program  involving  a  local  Hack,  that  15-ininute  program,  presented  at 
645  a.m.,  involved  a  black  minister.  Id.  at  1149.  It  was  further  alleged  that 
black  churches  never  appeared  in  the  station's  devotional  programs,  appearances  on 
which  were  rotated  among  the  area's  white  churches.  Id.  In  addition,  the  peti- 
tioners alleged — uncontradicted — th.it  WI.BT-TV  cutoff  network  programs  on  the  spun 
ous  claim  of  "cable  trouble'  when  blacks  appeared,     hi    at  1144-45 

37.  See  Communications  Act  of  1934,  §  309(e),  47  U.S.C.  §  309(e)   (1970). 

38.  38  FCC.  at  1154. 

39.  Id.     The  Commission's  renewal  was  conditioned  upon  tin    license!  s  adhen 
to  the  fairness  doctrine,  cessation  of  discriminatory    programming  patterns,  and  agrei 
ment   to  meet   with   civil   rights   leaders   to  discuss   its  programming      hi    at    US 
These   "conditions''  are   what   might   havi    been   assumed    to  be   implicit   to   an)    licensee 
operating  in  the  public    interi  st 

40.  Office   ol   '  ommunication  ol   the   tinted  Church  of  Christ   \     l'i  I  F.2d 
994    (DC.   Cir.    1966). 

II    Lamar  Life  Broadcasting  Co  ,  14  F.C.<    2d    131      I  H 

42    office  of  Communication  ol   the   United  Church  ol   Christ   v    l'<  I      125   F.2d 
543,  547   (DC.  Cir.   1969). 

43.  Id.  at  550. 

44.  Id. 

45.  See   Lamar   Life   Broadcasting  Co,   25   FC  C  2d    101    (1970). 
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broadcast  licensee  in  the  face  of  facts  that  clearly  called  for  denial  of 
renewal  on  the  basis  of  the  station's  failure  to  serve  in  good  faith  the 
needs  and  interests  of  all  the  people  in  the  Jackson  area. 

Star  Stations  of  Indiana,  Inc.-WIFE.  In  1964  the  Commission 

found  that  Star  Stations  of  Indiana,  the  licensee  of  WIFE  and  WIFE- 
FM,  had  "hypoed"  its  ratings  by  using  an  audience-rating  report  made 
during  a  period  when  the  station  was  conducting  an  intensive  give-away 
contest."'  The  Commission,  after  finding  "that  the  licensee's  conduct 
fell  considerably  short  of  the  degree  of  responsibility  in  the  operation 
of  a  broadcast  station  which  the  Commission  has  the  right  to  expect  of 
a  licensee,"  gave  Star  Stations  a  probationary  one-vear  renewal  to  pro- 
vide the  Commission  with  "an  early  opportunity  to  re-examine  opera- 
tions and  determine  the  degree  of  responsibility  .  .  .  exhibited  during 
the  year."47 

When  the  station  filed  again  for  renewal,  the  Commission  found  that 
serious  questions  required  a  hearing.  The  hearing  established  patently 
fraudulent  conduct  in  which  the  licensee  "falsely  told  the  sponsor  of  a 
contest  that  there  had  been  winners  when  there  were  none,  and  then 
collected  the  prizes  and  gave  them  to  station  employees."48  Tn  addition, 
the  hearing  established  that  the  licensee,  "on  numerous  occasions,  fur- 
nished to  clients  'false  and  misleading  information  with  respect  to  the 
times  and  dates  purchased  advertising  was  broadcast,' "  and  thereby 
defrauded  advertisers  of  thousands  of  dollars.49  In  short,  a  licensee  on 
probation  because  of  fraudulent  conduct  exhibited  the  degree  of  his 
responsibility  by  engaging  in  even  more  flagrant  fraud  while  on  proba- 
tion. The  Commission  chose  to  renew  the  license  again,  this  time  for 
a  six-month  period.50  In  an  impassioned  dissent,  Commissioner  Johnson 
asked: 

Is  there  any  doubt  that  this  Commission  too  often  reserves 
punitive  action  for  smaller  licensees?  Is  there  any  lingering 
doubt  that  the  majority's  marked  disinclination  to  enforce  its  rules 
and  policies  by  revocation  of  valuable  broadcast  policies  simply 
enshrines  the  precept  that  the  wealthier  and  more  influential 
any  broadcaster  becomes,  the  more  immune  he  is  to  regulation? 
Can  there  be  any  doubt  left  that  there  is  something  very  wrong 
with  the  will  of  this  agency  to  discharge  its  responsibilities  to 
the  public?51 


46.  See  Star  Stations  of  Indiana,  Inc.,  3  P  &  F  Radio  Reg.  2d  745    748  (1964) 

47.  Id. 

48.  Star   Stations   of   Indiana,    Inc.,    19   F.C.C.2d   991,  997    (1969)    (Commissioners 
Johnson  &  Cox  dissenting). 

49.  Id. 

50.  Id.   at  994. 

51.  Id.   at  996,   998-90    (Commissioners   Johnson   &   Cox   dissenting). 
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Not  until  1975,  11  years  after  Star  Stations  first  was  called  to  account 
on  its  failure  to  serve  the  public  interest,  did  the  Commission  finally 

bring  itself  to  deprive  Star  Stations  of  its  licenses.51  In  the  interim. 
Star  Stations  operated  WIFE  without  a  regular  renewal'1  and,  of  course, 
continued  to  derive  revenues  from  its  possession  of  the  valuable  license 
The  last  hearing  provided  evidence  of  numerous  egregious  affronts  to 
the  public  interest,  such  as  illegal  contributions  to  two  United  States 
Senate  campaigns, *'  a  concerted  effort  to  slant  the  news  in  those  cam- 
paigns," and  a  program  of  harassment  against  former  employees  who 
aided  Commission  investigators.""  The  Commission's  failure  to  strip 
Star  Stations  of  the  WIFE  license  in  the  flagrant  circumstances  of  the 
1969  decision  underlines  the  heav  v  presumption  maintained  by  the  Com- 
mission in  favor  of  those  who  have  been  fortunate  enough  to  secure  a 
license. 

COMPARATIVE    HEARING    PROCESS 

If  the  Commission  has  performed  poorly  in  the  ordinary  processes  of 
licensing  and  renewal,  it  has  done  worse  in  the  comparative  situation 
where  it  must  choose  from  among  competing  applicants  the  one  that 
would  best  serve  the  public  interest.  The  comparative  hearing  process 
has  received  severe  criticism  from  scholars.  Professor  W.K.  Jones,  in 
his  lengthy  1962  studv  for  the  Administrative  Conference,  concluded 
that  "[f]or  inefheienev  and  highlv  questionable  use  of  the  adjudicating 
process,  it  is  difficult  to  find  a  rival  to  the  comparative  hearing  in  a 
radio  or  television  case."57  Professor  Jaffe  noted  that  "[standards  are 
announced  onlv  to  be  ignored,  ingeniously  explained  away,  or  so  oeca 
sionallv  applied  that  their  very  application  seems  a  moekerv  of  justice  '" 


'•- 


52.  Star  Stations  of  Indiana,  Inc.  FCC  75-127  (Feb.  7,  1975'.  The  Commission 
denied  application  for  renewal  of  five  stations  controlled  b\  the  principal  of  Star 
Stations  of  Indiana,  Inc.     Id.  at   19-20. 

53  Id  at  3.  Star  Stations  acquired  WIFE  and  WIFE-FM  in  an  assignment 
approved  by  the  Commission  in  late  1963.  A  few  months  later  the  1 1-year  pro- 
ceedings against  the  licensee  began  when  the  stations  regular  renewal  came  due.  it 
was  granted  onl)  for  a  short  term  of  one  year  because  of  the  "hypoeing"  of  the 
ratings.  i  t'  &  F  Radio  Reg  2d  715  i  1964).  Sec  note  46  supra  and  accompanying 
text 

54.  See  FCC  TV  127.  at   16-17 

55.  See  id. 

ii>  See  id  at  17  The  Commission  also  found  that  the  principal  of  Stai  stations 
had  engaged  in  othei  broadcast  promotional  contest  improprieties,  had  given  gifts 
and    favors    to    the    president    of    a    broadcast    rating    service,    and    had    planned    but 

never   consummated   a    scheme   to   ei^e   Mo.iioo  in   political   contribtil »  t •  >   member* 

of  a  county  zoning  authority  from  whom  he  sought  an  authorization  to  move  a  trans- 
mitter sit.-      /(/    at    18-19 

57.  W.   Justs.   Licensing  ni-    Major   Bboaix  ish\-     Facilities    m    riu    Imihw 
mi  mi  mi. .ns  Commission    198-99     L962) 

|affe,   \uftrn   ii. ite    !.   at    84      s. .    .'/>.■   H     Friendly,    iupro   not*     ;     ■'    5 
Schwartz,  Comparativi    Television  utut  the  Chancellor' i  loot.  47  (.».>    I     J    655  t!959). 
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Here  too  we  find  the  FCC  remarkably  willing  to  manipulate  its  stand- 
ards in  deference  to  powerful  applicants. 

Criterion  of  Proposed  Programming.  The  Commission  early  de- 

termined that  it  would  attach  no  decisional  significance  to  the  differences 
between  applicants'  programming  proposals  as  long  as  each  proposal 
was  itself  meritorious  and  would  serve  the  needs  and  interests  of  the 
area.5*  The  Commission  abandoned  this  principle  during  the  1960 
comparative  hearing  process  for  television,  however.  On  a  number  of 
occasions  in  my  personal  experience  the  Commission  instructed  its  staff 
to  award  permits  to  applicants  who  clearly  did  not  merit  the  award. 
As  a  consequence,  the  decisions  came  to  employ  "spurious  criteria,  used 
to  justify  results  otherwise  arrived  at."60  A  bizarre  example  of  this 
manipulation  of  criteria  was  provided  by  the  issuance  on  the  same  day 
of  licenses  to  Beaumont  Broadcasting  Corp.  and  to  the  Tribune  Co.  of 
Tampa,  Florida.  In  Beaumont'^  the  Commission  adhered  to  its  non- 
preferential  treatment  of  various  programming  proposals  and  refused 
to  award  a  preference  even  though  there  were  marked  disparities 
between  applicants  in  their  local  live  programming  proposals.  In 
Tampa  Tribune, "-  however,  the  Commission  awarded  an  important 
preference  on  the  basis  of  proposed  programming  though  such  a  stand- 
ard proved  short-lived."' 

Criterion  of  Diversification  of  Control.  There  is  no  question  about 

the  importance  of  diversification  of  control  over  the  news  media  that 
provide  the  public  with  its  information.6'  What  is  questionable  is  the 
Commission's  application  of  the  diversification  criterion.  On  some  oc- 
casions it  has  denied  well-qualified  newspaper  applicants  licenses  on  this 
ground  while  "on  other  occasions  it  has  awarded  licenses  to  newspaper- 
owning  .  .  .  applicants  despite  the  availability  of  other  well-qualified 
contenders  without  newspaper  affiliations."65    Judge  Friendly  has  called 


59.  Scripps-Howard  Radio,  Inc.,  13  F.C.C.  473  (1949),  aff'd  Scripps-Howard, 
Inc.  v.  FCC,  189  F.2d  677  ( D.C.  Cir.   1951),  cert,  denied,  342  U.S.  830  (1951). 

60.  Jaffe,  supra  note  3,  at  79. 

61.  19  F.C.C.   161    (1954). 

62.  19   F.C.C.   100   (1954). 

63.  Id.  at  127-30.  Only  an  agency  solelv  interested  in  the  result  and  wholly 
indifferent  to  due  process  could  have  issued  Beaumont  and  Tampa  Tribune  on  the 
same  dav.  The  Commission  later  specifically  acknowledged  that  criticisms  of  its 
actioas  in  Tampa  Tribune  were  fully  merited.  Moline  Television  Corp.,  31  F.C.C. 2d 
263,  272  (1971).  In  1965  the  Commission  finally  abandoned  its  granting  of 
decisional  significance  to  programming  proposals  and  returned  to  the  Scripps-Houard 
approach  of  attaching  no  decisional  significance  to  such  proposals.  Policy  Statement 
on  Comparative   Broadcast   Hearings,    \    F.C.C.2d   393,    397-98    (1965). 

64.  Sec,  e.g.,  United  States  v.  Storcr  Broadcasting  Co.,  351  U.S.  192  (1956); 
Associated  Press  v.  United  States,  326  U.S.  1  (1945),  Plains  Radio  Broadcasting 
Co.  v.  F.C.C,  175  F.2d  359  (D.C.  Cir.   1949). 

65.  II.  Frikndlv,  supra  note  3,  at  66-67;  See  also  Schwartz,  supra  note  58,  at 
673-78,  690-94. 
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such  inconsistencies  intolerable  and  has  urged  the  Commission  to  "de- 
velop enough  courage  to  penetrate  the  fog  it  has  helped  to  create  "n 
The  manipulation  or  the  diversification  criterion  has  proved  extremely 
useful  to  the  Commission  when  one  of  the  competing  applicants  has  the 
appropriate  political  connections.  In  the  1950s,  for  example.  Demo- 
cratic-owned newspapers  and  those  who  supported  Adlai  Stevenson  lost 
in  comparative  hearings  in  a  statistically  significant  number  of  cases, 
while  Republican  newspaper  interests  won.*7 

Criterion  of  Integration  of  Ownership  and  Management.  The 

Commission's  undermining  of  the  criteria  it  established  to  guide  deci- 
sionmaking in  the  comparative  hearing  context  is  illustrated  by  its 
manipulation  of  the  integration  of  ownership  with  management  criterion. 
In  WHDH*a  the  Commission  found  that  an  applicant  with  19  percent 
integration  of  ownership  and  management  merited  no  preference  be- 
cause the  integration  of  a  second  applicant,  even  though  less  than  one 
percent,  was  "more  promising  as  to  the  effectiveness  ...  of  what  could 
be  done."*5'1  In  Moline10  the  winning  applicant  was  given  decisive  pref- 
erence even  though  only  a  10  percent  stockholder  would  bo  integrated 
into  the  station's  operation,  while  80  percent  of  the  ownership  interest 
of  the  losing  applicant  would  be  integrated  into  management.71  The 
Commission  justified  this  result  as  premised  on  the  quality  of  the  win- 
ning party's  integration.  The  W'HDII  and  Moline  results  are  simply 
arbitrary,  however;  to  say  that  the  Commission  can  give  or  withhold 
preferences  because  the  integration,  whatever  its  amount,  is  more  "ef- 
fective" or  of  "higher  quality,"  is  to  say  that  there  is  no  criterion  at  all. 

2965  Comparative  Hearing  Policy  Statement.  The  issuance  by 

the  Commission  in  1965  of  a  policy  statement  setting  forth  standards  to 
be  applied  in  the  comparative  hearing  process7-  has  not  prevented  the 
Commission  from  continuing  to  buckle  and  warp  the  criteria  to  fit  re- 


66.  H.  Friendly,  supra,  note  3,  at  67.  The  Commission  has  finally  decided 
after  a  five-year  rulemaking  proceeding,  to  bar  cross-ownership  oi  broadcast  and 
newspaper  interests  in  the  same  market.  Second  Report  anil  Order,  FCC  75-101 
(Jan.  31,  1975)  The  Commission's  cross-ownership  rule  leaves  undisturbed,  how- 
ever, all  but  the  most  egregious  of  the  current  cross-ownership  situations  In  these 
egregious  cases  divestiture  must  take  place  1>\    I'iso      See  id 

67.  See  Schwartz,  supra  note  58,  at  690-93,  Schwartz  found  that  of  the  news- 
paper affiliated  applicants,  "nine  Democratic  newspapers  have  been  denied  television 

,  while  eight  pipers  which  have  been  Republicans  01  Eisenhower  Democrats 
have  been  awarded  channels.  No  newspaper  which  supported  Stevenson  at  the 
election  before  its  case-  uas  decided  has  received  a  channel,  except  in  one  case 
where  such  paper  was  cii.ipplu.iiit  with  n  leading  Eisenhower  newspaper.     /</    it  N93 

68  22   F.C.C    767    (1957)       Professor   Coldin   has   provided  a   lull   nutl I    th. 

Commission's  proceedings  in  U'i//)//      Sec  Coldin    supra  note  '».   it  1 1 >  1  < >- 1 T  n.12. 

69  /«/    al    S<>6. 

70.  31    F.C.C.   85    (  1961  ) 

71    Id    .it  273      See  also  id     it   284-85   (Commissioner   Johnson   dissenting) 

72.  Policy  Statement  on  Comparative  Broadcast  Hearings,   LF.CC.2d    193  cl96o). 
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suits  reached  by  other  means.  In  Star  Television  Inc.  v.  FCC,13  for 
example,  the  FCC  gave  preference  to  one  applicant  on  the  basis  of 
integration  not  because  the  applicant  had  a  higher  percentage  of  inte- 
gration but  because  the  integrated  stockholders  of  the  preferred  ap- 
plicant had  better  experience.74  The  Commission  did  not  make  clear, 
however,  why  their  experience  was  of  any  greater  quality  than  that  of 
the  integrated  principals  of  two  losing  applicants. 

The  Commission  has  been  urged  to  take  drastic  steps  to  improve  its 
comparative  hearing  process  ;7r'  the  foregoing  analysis  establishes  that 
standards  or  criteria  whose  enforcement  depends  on  the  preferences 
of  Commissioners  can  suffer  the  same  fate  as  the  criteria  and  policy 
statements  of  the  1950s  and  1960s— manipulation  to  serve  the  political 
or  economic  interests  of  powerful  and  entrenched  broadcasters. 


Limitations  on  Structural  Reform  of  the  FCC 

The  1971  Ash  Council  Report  to  the  President  on  the  independent 
regulator)  agencies  concluded  that  "[ijnherent  deficiencies  in  the  com- 
mission form  of  organization  prevent  the  commission  from  responding 
effectively  to  changes  in  industry  structure,  technology,  economic  trends 
and  public  needs."7"  The  Ash  Council  found  an  agencv  of  co-equal 
members  to  be  inherently  ineffective  because  differences  among  the 
members  prevent  the  adoption  of  general  rules  and  policies  and  lead  to 
inefficient  case-by-case  decisionmaking.77  Further,  the  Council  con- 
cluded that  the  relative  independence  of  the  agencies  from  Congress 
and  the  President  made  them  "not  sufficiently  accountable  for  their  ac- 
tions" and  that  consequently  "[r]egulatory  activities  .  .  .  are  not  ade- 
quately supported  and  are  not  effectively  coordinated  with  national 
policy  goals."78 

The  threat  that  a  single  administrator  might  pose  to  the  first  amend- 
ment values  the  FCC  is  charged  with  preserving,  however,  deterred  the 
Ash  Council  from  recommending  abandonment  of  the  collegial  structure 


73.  416  F.2d  1086,  cert,  denied,  396  U.S.  888  (1969),  uff'g  Flower  City  Tele- 
vision Corp.,  9  FCC. 2d  249   (1967). 

74.  Set'    id.    at    1093-94    (Leventhal,    ].,    dissenting). 

75.  See  id.  (Leventhal,  J.,  dissenting);  Anthony,  Toward  Simplicity  and  Ration- 
ality in  Comparative  Broadcast  Licensing  Proceedings,  24  Stan.  L.  Rev.  1  ( 1971 ). 
Professor  Anthonv,  in  this  article  based  upon  his  report  for  the  Administrative 
Conference  of  the  United  States,  set  forth  a  system  of  standards  and  priorities 
designed  to  provide  objective  measures  of  comparison  among  competing  applicants 
and  to  avoid  subjective  decisionmaking.  See  id.  The  author  has  urged  use  of  rules  to 
specify  categories  of  preference,  with  the  winner  chosen  by  lot  among  the  applicants 
in  the  top  categorv . 

78    Ash  Council  Report,  supra  note  5,  at  4. 

77.  Id.   at  4-5. 

78.  Id.  at  4. 
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at  the  FCC./  Tin  <  louncil  warned  that  "[t]hc  mere  appearance  of  j*)s- 
sible  undue  influence  might  undermine  public  confidence  in  the  sources 
of  information"*1  and  concluded  that  it  should  not  recommend  that  a 
single  administrator  he  given  "the  power  to  exercise  control  over  indus- 
try members.""1  The  wisdom  of  this  conclusion  was  borne  out  In  the 
well-publicized  activities  of  the  Nixon  administration  against  the  broad- 
cast media.83 

The  limitations  of  the  structural  approach  to  FCC  reform  do  not  lie 
merely  with  the  threat  to  the  first  amendment  posed  bv  a  media  czar; 
the  limitations  also  lie  in  the  irrelevance  of  the  structural  approach  to  the 
root  problem  of  the  FCC.  The  root  problem— overidentification  with 
entrenched  industry  interests— does  not  result  from  the  collegia!  system 
and  it  will  not  be  cured  bv  the  one-man  administrator.  In  not  one  of 
the  examples  offered  above  did  the  collegial  body  fail  to  make  overall 
policy  because  of  differences  among  the  members  and  consequently 
resort  to  an  inefficient  case-bv-case  method  of  decisionmaking.  In  the 
case  of  VHF-UHF  allocations,  the  FCC  adopted  general  policies  and 
rules;  it  simply  made  and  adhered  to  decisions  in  favor  of  the  estab- 
lished VHF  industry  rather  than  the  public  interest.  The  Com- 
mission failed  to  adopt  a  general  policy  on  local  and  informational  pro- 
gramming not  because  of  the  collegial  system  but  rather  because  a 
majority  of  the  Commission  had  refused  to  act  in  this  area,  on  either  a 
general  policy  or  case-by-case  basis.  In  adjudications,  which  necessarily 
must  l>e  ad  hoc,  the  Commission  disregarded  clear  policies  and 
favored  established  broadcast  interests.  A  single  administrator  struc- 
ture would  have  prevented  none  of  these  misapplications  of  the  FCC's 
standard.     If  it  has  done  nothing  else,  the  collegial  brand  of  decision- 


79.  See  id.  at  117-18.  The  Ash  Council  Report  did  recommend,  however,  that  the 
number  of  Commissioners  of  the  FCC  be  reduced  from  seven  to  Eve.  Id  at  6 
This  proposal,  which  would  bring  the  FCC  in  line  with  the  Federal  Trade  ta>m- 
mission,  the  Securities  and  Exchange  Commission,  the  Federal  Powei  Commission 
and  the  Civil  Aeronautics  Board,  is  one  with  which  1  agree.  The  reduction  would 
increase  efficiency  without  sacrificing  the  values  of  the  collegial  structure  Further, 
when  a  Commission  has  seven  members  a  President  pndei  political  prcssun  t" 
appoint  a  hss  than  qualified  person  can  reconcile  himself  to  nis  choice  with  tin 
thought    that    the    lackluster    appointee    will    onh    be    one    in    seven       Resort    i"    tlm 

rationalization    of    marginal    proportionate    dilution    is    less    ca^x     where    the    commission 

has   onlj    five  members. 

80.  Id.   at   25. 

81.  Id 

B2  s.  i  generally  Friendly,  The  Campaign  to  Politicize  Broadcasting  Colvm 
Journalism  rU\  Mai  Api  1973,  at  9  Professoi  Friendh  discussed  Nixon  \dminis- 
tration  ittempts  to  use  the  fairness  doctrine  and  license  renewal  problems  t<>  induce 
the  network  affiliates  to  put  pressure  on  the  networks  to  screen  nut  anti-administration 
viewpoints  These  attempts  urn  a  taste  ol  the  dangers  of  placing  the  K"C  in  the 
hands  i>t  a  single  administrator  who  is  closelj   tied  t"  tin    executive  branch 


530 


720  The  Georgetown  Law  Journal  [Vol.  63:705 

making  has  produced  dissents  that  call  attention  to  the  Commission's 
unwillingness  to  follow  its  general  policies.83 

The  Asli  Council  Report  Further  misconstrued  the  problems  confront- 
ing the  FCC  when  it  concluded  that  the  general  independence  of 
the  agencies  discourages  support  from  the  legislative  and  executive 
branches. M  The  problem  is  not  that  the  Commission  is  too  independent 
but  that  it  is  not  independent  enough.  The  broadcast  industry  exercises 
substantial  political  influence,  both  directly  and  indirectly.  As  former 
Securities  and  Exchange  Commission  Chairman  William  Cary  con- 
cluded, "there  are  few  more  powerful  influences  upon  Congress."85 
Consequently,  congressional  committees,  acting  under  the  direct  or  in- 
direct influence  of  the  broadcast  interests,  frequently  move  quickly  to 
block  Commission  innovations,  and  the  Commission  quickly  acquies- 
ces.86 Nor  is  there  anv  substantial  evidence  that  tying  the  single  admin- 
istrator more  closely  to  the  executive  branch  will  lead  to  greater  presi- 
dential support  if  controversies  arise  between  the  agency  and  Congress 
or  its  committees.87  The  experience  of  agencies  that  are  integrated 
with  the  Executive,  such  as  the  Food  and  Drug  Administration,  cer- 
tainly does  not  support  the  Ash  Council's  conclusion  that  an  integrated 
agency  would  enjoy  greater  executive  support.88  Further,  the  decrease 
in  the  administrator's  independence  that  would  result  from  further  in- 
tegration of  the  agency  into  the  executive  branch  would  invite  in- 
creased politicization  of  the  agency's  decisionmaking. 

A  Modest  Solution:  Good,  Disinterested  Members 

Dean  Landis  pointed  the  wav  toward  a  solution  to  the  FCC's  root 
problem  of  overidentification  with  the  industries  it  regulates  when  he 
noted  that  "[g]ood  men  can  make  poor  laws  workable;  poor  men  will 
wreak  havoc  with  good  laws."89  An  FCC  composed  of  good  men  dedi- 
cated to  the  public  interest  would  be  effective  despite  structural  deficien- 
cies, possibly  inconsistent  duties,  and  vaguely  defined  legislative  stand- 


83.  See,  e.g.,  Star  Stations  of  Indiana,  Inc.,  19  F.C.C.2d  991,  996  (1969) 
(Commissioners  Johnson  &  Cox  dissenting)  (dissent  from  renewal  of  licensee  who 
flagrantly  flouted  Commission  rules);  Sixth  Report  and  Order,  41  F.C.C.  148,  582-629 
(1952)  (Commissioners  Hennock  &  Jones  dissenting)  (predicting  economic  disaster 
for  UHF  if  all  TV  is  not  moved  to  UHF);  Cox  &  Johnson,  Broadcasting  in  America 
and  the  FCC's  License  Renewal  Process:  An  Oklahoma  Case  Study,  14  F.C.C. 2d  1 
( 1968 )  ( dissenting  from  Commission's  failure  to  consider  public  affairs  and  news 
programming   proposals   in   renewals). 

84.  See  note  78   supra   and   accompanying  text. 

85.  VV.  Cary,  Politics  and  the   Regulatory  Acexcies  45   (1967). 

86.  See  id. 

87.  See  R.  Noll,  supra  note  5,  at  13. 

88.  See   id.   at    12-13,   52-55. 

89.  Landis,  supra  note  4,   at  66.        ^ 
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ards.9"  While  a  number  of  excellent  persons  have  been  appointed  to 
serve  on  the  FCC,  such  persons  never  have  comprised  a  majoritv  of 
the  Commission. 

CURRENT  RECRUITMENT  LIMITATIONS 

The  executive  branch  cannot  be  expected  to  place  great  value  upon 
excellence  in  its  appointments  to  the  administrative  agencies  because 
the  President  is  not  helped  politically  by  excellent  administration  of 
the  commissions  and  is  not  hurt  by  poor  administration.81  Absent  a 
scandal  in  the  agencies,  the  President  is  under  no  particular  pressure- 
to  appoint  the  best  qualified  persons  to  the  commissions.  Agency  ap- 
pointments are,  in  fact,  a  relatively  safe  way  for  Presidents  to  pay  politi- 
cal debts.  Congress,  in  turn,  has  been  willing  to  accept  and  approve 
most  of  the  appointments  of  Presidents.02  Because  "Congress  has  rela- 
tively little  interest  in  encouraging  a  regulatory  agency  to  perform  its 
function  dynamically,  but  is  vitally  concerned  over  any  action  to  which 
its  constituents  object,"5'3  Congress  is  likely  to  intervene  in  specific 
policy  matters  but  will  be  unwilling  to  invest  substantial  effort  in  ensur- 
ing that  the  agencies  have  the  personal  leadership  needed  to  chart  a 
course  in  the  public  interest. 

If  the  Executive  and  Ccngress  are  largely  indifferent  to  the  role  of 
the  regulatory  agencies,  the  regulated  industries  are  not.  The  industry 
watches  closely  the  appointments  to  the  agencies  and  attempts,  often 
successfully,  to  block  appointments  that  might  cause  it  problems.*4 
While  this  may  not  mean  that  an  industry-oriented  person  is  named  to 
the  agency,  it  generally  does  mean  that  a  potential  troublemaker  can 
be  screened  out.  Industry  interest  carries  beyond  the  appointment 
process  as  well.  The  appointee  finds  himself  assiduously  courted  by 
the  representatives  of  the  regulated  industry.  Indeed,  the  appointee 
soon  realizes  "that  nobody  ever  heard  of  him  or  cares  much  what  he 
does— except  one  group  of  very  personable,  reasonable,  knowledgeable, 


90.  But  cf.  Hector,  supra  note  1,  at  931  ("[n]ot  with  the  Founding  Fathers  as 
members  of  its  board  do  I  think  the  CAB  as  now  organized  could  fulfill  its  obligations 
to   the  American   people"). 

91.  See  W.  Gary,  supra  note  85,  at  8,  Elman,  A  Modest  Proposal  for  Radical 
Reform,  56  A.RA.J     1045.    1047    (1970). 

92.  But  see  N.Y.  Times,  June  14,  1973,  at  1,  col.  4  (Senate  rejection  of  appointment 
of  Robert  H.  Morris  to  FPC).  The  Senate  rejected  Morris*  appointment  b\  .<  vote  ol 
49  to  44,  not  because  he  was  regarded  as  unqualified — he  clear])  was  qualified — but 
be  8U5e  he  constituted  a  fifth  "indtlstn  oriented'  appointment  to  the  five  member 
agency  Id  at  21,  col.  2.  This  was  a  rare  action  bv  Congress  and.  even  if  it 
re-present-,  a  pattern,  it  indicates  that  Congress  will  act  onl)  when  the  agenc)  is 
threatened  with  100  percent  industry  orientation.  Thus,  it  hardlv  consahiUs  a 
basis  for  reliance  on  Senatorial  appointment  powers  as  a  \\.i\  In  secure  the  public 
interest. 

93.  W    Cahy.  supra  note  85,  at  58. 

94.  See  R.  Noll,  supra  note  5,  at  42. 
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delightful  human  beings,  who  recognize  his  true  worth.  Obviously, 
they  might  turn  his  head  just  a  bit.""5  That  one  group,  of  course,  is  the 
regulated  industry's  representatives. 

The  singular  interest  of  the  regulated  industry  in  the  agency's  activi- 
ties can  distort  the  actions  of  those  commissioners  who  desire  to  be 
reappointed,  since  each  agency  member  knows  that  if  he  takes  positions 
strongly  at  odds  with  the  interests  of  the  industry,  the  industry  will 
strongly  oppose  his  reappointment.  A  commissioner  intent  on  reap- 
pointment consequently  may  be  less  vigorous  in  his  support  of  agency 
policies  opposed  by  the  established  elements  in  the  industry.  Another 
group  of  incumbent  agency  members  may  look  ahead  to  the  day  when 
they  will  leave  the  agency;  in  many  cases,  they  expect  to  work  for  the 
regulated  industries.  This  expectation,  in  turn,  can  either  consciouslv 
or  subconsciously  make  the  agency  overly  responsive  or  sympathetic  to 
industry  positions.98 

SOME  PROPOSALS  FOR  GREATER  INDEPENDENCE 

The  agency  member  thus  functions  in  a  political  environment  that 
discourages  him  from  taking  positions  in  opposition  to  those  of  the 
established  elements  of  each  industry  he  regulates.  Since,  as  seen,  it 
is  not  appropriate  to  move  in  the  direction  of  one-man  regulation,  with 
full  accountability  to  and  by  the  President  for  the  single  administrator's 
performance,  the  approach  should  be  one  of  giving  the  FCC  real  inde- 
pendence. 

When  Newton  Minow  was  asked  whv  he  was  qualified  to  serve  as 
FCC  Chairman,  he  replied,  "First,  I'm  not  looking  for  a  job  in  the  com- 
munications business  and  second,  I  don't  want  to  be  reappointed."  9T 
Minow's  response  contains  the  seeds  of  the  modest  proposal  I  offer  to 
secure  greater  independence  for  appointees  to  the  FCC. 

First,  each  appointee  must  be  relatively  secure  in  his  position.  This 
security  can  be  conveyed  only  if  substantial  tenures  are  established.98 
I  suggest  that  15-year  terms  would  be  appropriate.  In  15  years  Com- 
mission members  could  develop  the  expertise  to  engage  in  long  range 
planning  in  the  public  interest.  Further,  giving  a  Commissioner  a 
15- year  term  would  do  much  to  immunize  him  from  short  term  political 
pressure. 


95.  Id.  at  100. 

96.  See  R.  aN'oll,  supra  note  5,  at  54.  See  also  Noll,  Peck  &  McGowan,  Economic- 
Aspects  of  Television  Regulation,  The  Brookings  Institution.  Washington,  DC,  120-26, 
table  4.5  (1973)  (of  33  Commissioners  during  the  period  1945-1970,  21  had  affiliations 
with  the  communications  industry  after  FCC  service;  in  contrast,  only  four  had 
affiliation   before    FCC   service). 

97.  See   N.   Minow,  supra   note    1,   at  45. 

98.  See  Landis,  supra  note  4,  at  68. 
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Second,  reappointment  after  the  end  of  the  15-year  term  must  !*• 
barred.  This  aspect  of  mv  modest  proposal  is  designed  to  ensure  that 
anxiety  over  reappointment  will  not  distort  or  influence  a  Commis- 
sioner s  position  on  the  issues  confronting  the  Commission. 

Third,  employment  in  the  communications  field  must  be  barred  for 
five  years  after  the  Commissioner's  FCC  service.  The  present  restric- 
tions on  employment  are  much  too  weak  "  The  purpose  of  the  five-vear 
ban  is  to  eliminate  am  possibility  that  the  agencv  member  would  be 
influenced  by  the  prospect  of  using  the  Commission  as  a  stepping  stone 
to  a  lucrative  position  in  the  communications  industry  or  in  the  federal 
communications  bar.1""  Of  course,  a  former  Commissioner  need  not 
be  put  out  to  pasture  after  he  serves  his  15-year  term.  If  he  does  a 
creditable  job,  he  no  doubt  will  be  a  highly  desirable  employment  pro- 
spect for  universities,  foundations,  law  firms,  and  companies  outside  the 
communications  industry.101 

These  modest  proposals  do  not  provide  the  final  solution  to  the  per- 
plexing problem  of  the  regulation  of  a  field  as  dvnamic  as  communica- 
tions. That  regulation  still  will  require  constant  efforts  to  make  proce- 
dures more  efficient  and  to  make  planning  more  farsighted.  But  no 
efforts  will  lx-  successful  until  each  person  selected  to  operate  the  regu- 
latory machinery  clearlv  recognizes  that  he  cannot  derive  future  benefits 
in  the  form  of  emplovment  or  reappointment  support  from  the  communi- 


99.  See  Act  of  Oct.  23,  1962,  $207,  18  U.S.C.  §207  (1970);  Communications 
Act  of  1934,  §4(b),  47  U.S.C.  §  153(b)  (1970).  Section  4(b)  bars  former  Com- 
missioners from  representing  am  person  before  the  Commission  in  am  professional 
capacits  for  one  sear  unless  the  Commissioner  has  served  the  full  term  for  which 
he  was' appointed.'  Id.  §  4(b),  47  U.S.C.  §  154(b)  (1970).  Section  207  permanently 
disqualifies  a  former  executive  branch  employee  from  acting  for  anyone  other  than 
the  United  States  in  matters  in  which  the  United  States  is  a  parts  or  has  a  direct 
and  substantial  interest  and  in  which  the  former  employee  participated  personally 
and  substantially.  Act  of  Oct.  23,  1962,  §  207(a),  18'U.S.C.  §  207(a)  (19701'. 
Section  207  also  prohibits  such  an  employee  from  appearing  foi  one  star  in  pro- 
ceedings involving  matters  that  had  been  under  his  supervision  Id  at  §  207  b), 
18  U.S.C.  §  207(b)  (1970). 

100.  The  proposal,  designed  to  weed  out  the  ambitious  person  who  seeks  to  use 
the  position  of  FCC  Commissioner  as  a  stepping  stone,  mas  not  guarantee  the 
elimination  nf  mediocre  industry  sycophants  svho  would  thin  serve  for  long  terms  How- 
ever, it  seem*  unlikeh  that  a  President  would  tr\  to  act  iii  a  manner  inconsistent  with 
the  new  mood  of  the  revision  or  that  the  Congress  that  "as  persuaded  to  pass  the  re- 
vision would  be  indifferent  to  the  sabotage  of  its  effort      Nevertheless  the  risk  of  medio- 

n    appointments  does  not  outweigh  the  possible    benefits  to  be  gained  from  these  pro- 
posals.    The  risk,  while  greater,  is  ,i>  acceptable  as  the  similar   risk   ol   mediocre  appoint 
merits  to  the  federal  bench      Onlv  if  the  risk  is  assumed  can  the  present   unsatisfai  ton 
situation    lx-    remedied 

101.  These  three  proposals  Foi  revisions  in  tin-  rules  governing  the  emplos  mint  of 
Commissioners    are    premised    on    the    assumption    that    the    s,ilar\    and    retirement    benefits 

"f  Commissioners  would  be  increased  to  reflect  the  importance  itl  tin  position  and  to 
compensate  Foi  'he  sacrifice  a  person  would  be  making  when  he  accepted  an  appoint- 
ment  to  the   KCC. 
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cations  industry.  A  person  who  recognizes  this  will  be  under  no  con- 
scious or  subconscious  pressure  to  tailor  his  regulatory  decisions  to  serve 
the  interests  of  the  established  elements  in  the  broadcast  industry.  Once 
a  sense  of  independence  is  secured,  the  Commission  will  be  free  to  pur- 
sue other,  more  radical  proposals  for  effective  regulation  of  the  com- 
munications industry  in  the  public  interest. 
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ADDITIONAL    STATEMENTS    SUBMITTED    FOR   THE    RECORD 

Statement  of  John   Severino,  Vice  President  and  General  Manager 
KABC-TV,    Los   Angeles,   Calik. 

The  Senate  Antitrust  and  Monopoly  Subcommittee,  of  which  you  are  a  mem- 
ber, will  begin  hearings  on  pay  cable  television  on  May  21.  We  respectfully 
request  you  insert  into  the  bearing  record  the  following  resolution  that  was 
adopted  by  the  California  Federation  of  Women's  Clubs  on  May  8,  1975 : 

"Whereas,  television  is  considered  a  powerful  teaching  tool,  which  reaches 
more  people  of  all  ages  than  any  other  form  of  communication ;  and 

"Whereas,  there  is  a  danger  that  preferred  programs  will  be  purchased  by 
subscription  syndicates  and  limited  to  those  who  can  afford  to  pay  for  this 
service ;  and 

"Whereas,  the  siphoning  or  removal  of  programs  such  as  sports,  movies  and 
entertainment  from  free  broadcasting  to  pay-cable  Television  would  not  be  in 
the  best  interest  of  the  majority  of  the  people,  chief  victims  being  low-income 
families,  elderly  and  veterans,  therefore 

"Resolved,  That  the  California  Federation  of  Women's  Clubs  in  convention 
assembled  at  San  Diego,  May  8,  1975,  representing  51,000  women,  do  strongly 
urge  that  the  Federal  Communications  Commission  and  the  Congress  make  no 
ruling,  nor  pass  any  legislation  changing  the  fundamental  system  of  broadcast- 
ing and  telecasting  in  the  United  States,  devoted  to  free  entertainment,  infor- 
mation, educational  and  other  programs  ;  and  further 

"Resolved,  That  copies  of  this  resolution  be  sent  to  the  Richard  Wiley,  Chair- 
man of  FCC,  Washington,  D.C. ;  The  Honorable  Edmund  G.  Brown,  Jr.,  Governor 
of  the  State  of  California :  Mrs.  Claude  Billings,  GFWC  Communications  Chair- 
man ;  Box  397,  Montezuma,  Indiana,  47862 ;  Mr.  Robert  Resor,  Executive  Di- 
rector, Office  for  Free  Television,  National  Association  of  Broadcasters,  1771 
N  St.,  X.W.,  Washington,  D.C.  20036;  Mrs.  Carroll  E.  Miller,  GFWC  President. 
1734  N  St.,  N.W.,  Washington,  D.C.  20036;  Senators  Alan  Cranston  and  John 
Tunney,  New  Senate  Office  Bldg.,  Washington,  D.C.  20510." 


Statement  of  John  L.  Burns,  Chairman,  Subcommittee  on  the  Economic 
and  Social  Impact  of  the  New  Broadcast  Media  Committee  for  Eco- 
nomic  Development 

At  the  request  of  the  Subcommittee  on  Antitrust  and  Monopoly  of  the  Senate 
Judiciary  Committee,  I  am  pleased  to  present  this  statement  on  behalf  of  the 
Committee  for  Economic  Development  on  the  question  of  pay-cable  television. 

The  Committee  for  Economic  Development  (CED)  is  primarily  a  business 
group.  It  is  an  independent,  nonpartisan,  and  nonprofit  organization  composed 
of  200  trustees  who  develop  recommendations  for  business  and  public  policy. 
Most  of  these  trustees  are  board  chairmen  or  presidents  of  major  corporations, 
and  they  volunteer  their  time  to  formulate  statements  on  national  policy.  For 
more  than  thirty  years,  these  policy  statements  have  brought  fresh  insight  and  a 
business  perspective  to  debate  on  significant  national  issues.  The  core  of  the 
committee's  work  is  in  economic  policy,  but  it  has  also  dealt  with  a  broad 
spectrum  of  public  policy  issues  which,  in  this  complex  society,  deeply  affect 
the  environment  in  which  business  operates.  Its  agenda  has  included  education, 
the  organization  and  management  of  government,  crime  and  the  administration 
of  justice,  public  welfare,  and  most  recently,  communications  policy. 

In  April  of  this  year,  the  CED  Research  and  Policy  Committee  issued  a  policy 
statement,  Broadcasting  and  Cable  Television;  Policies  for  Diversity  and  Change, 
which  I  am  submitting  with  this  statement  for  the  hearing  record.  Since  CED 
-peaks  officially  only  through  its  Research  and  Policy  Committee,  my  testimony 
is  based  on  the  April  1975  policy  statement. 

The  report  covered  a  wide  range  of  issues  including  cable  television,  pny 
cable,  commercial  and  public  broadcasting,  and  the  role  of  the  Federal  Com- 
munications Commission.  Both  cablecasters  and  commercial  broadcasters  served 
on  the  subcommittee  that  prepared  the  report  along  with  representatives  of  in- 
dustry, education,  and  other  sectors  in  which  electronic  communications  plays 
a  vital  role.  The  list  of  subcommittee  members  appears  on  page  <">  of  the  policy 
statement. 
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The  CED  policy  statement  sketches  the  outlines  of  a  national  telecommunica- 
tions system.  "In  this  system,"  the  report  states,  "commercial  over-the-air  broad- 
casting meets  the  mass-audience  requirements  for  news  and  entertainment,  and 
public  broadcasting  fills  the  varied  needs  of  specialized  audiences  by  providing 
greater  choice,  diversity,  and  enrichment.  Cable  complements  over-the-air  com- 
mercial and  public  broadcasting  by  improving  its  signal  and  extending  its  reach 
and  by  offering,  through  an  abundance  of  channels,  greater  opportunities  for 
specialized  programs  and  nonbroadcast  services.  Free,  subscription,  and  direct 
payment  mechanisms  should  coexist  and  compete,  just  as  they  do  in  the  print 
media." 

To  provide  a  historical  perspective  for  today's  public  debate  over  pay  cable, 
it  is  useful  to  examine  the  attitude  of  investors  toward  the  introduction  of  the 
telephone  one  hundred  years  ago.  When  Alexander  Graham  Bell  introduced  the 
telephone  in  1875,  most  investors  regarded  it  as  an  amusing  toy.  It  was  certainly 
not  an  item  suitable  for  long-term  investment.  One  less-than-visionary  report 
noted,  "Bell's  proposal  to  place  the  telephone  in  every  home  and  business  is, 
of  course,  fantastic  in  view  of  the  capital  costs  involved  in  installing  endless 
numbers  of  wires.  .  .  Obviously,  the  public  cannot  be  trusted  to  handle  technical 
communications  equipment.  Bell  expects  that  subscribers  to  his  service  will 
actually  pay  for  each  call  made,  and  they  will  agree  to  pay  a  monthly  minimum 
if  no  calls  are  made.  We  feel  it  is  unlikely  that  any  substantial  number  of 
people  will  ever  buy  such  a  concept."  Of  course,  it  took  70  years  to  bring  the 
telephone  to  50  percent  of  American  homes.  So  the  incubation  period  for  such 
"infant"  industries  is  a  long  one  and  requires  a  long  view. 

The  attitude  of  early  investors  toward  the  telephone  is  similar  to  the  one 
many  people  hold  today  about  the  new  technologies  of  the  1970's.  We  are  living 
in  the  midst  of  a  communications  revolution,  and  yet  communications  policy 
is  bogged  down  in  a  mire  of  vested  interests,  hardened  positions,  and  foggy 
regulations. 

A  growing  abundance  in  electronic  communications  is  possible  through  cable 
television,  satellites,  video  cassettes  and  other  new  technologies.  This  raises  large 
questions  about  the  costs  of  these  new  technologies  and  their  benefits  to  society. 
What  will  a  proliferation  of  subscription  channels  mean  to  free,  over-the-air 
broadcasting,  How  should  these  new  channels  be  financed  and  developed?  What 
is  the  proper  degree  of  government  regulation  for  these  new  media?  How  can 
each  medium  best  serve  the  public  interest? 

CED  certainly  does  not  claim  to  furnish  long-term  answers  to  these  questions. 
We  have,  however,  forged  a  consensus  on  what  should  be  done  now  to  encourage 
the  growth  and  thoughtful  testing  of  cable  television  while  at  the  same  time 
preserving  what  I  believe  to  be  the  world's  finest  system  of  over-the-air  television. 

At  the  heart  of  CED's  recommendations  is  the  encouragement  of  competition 
among  the  various  technologies.  We  believe  that  policies  that  foster  competition 
will  help  bring  an  abundance  and  diversity  of  communications  channels  to  the 
American  public.  We  see  cable  television  as  an  important  means  of  providing 
this  abundance  and  diversity.  Cable  should  be  allowed  to  compete  freely  and 
fairly  with  over-the-air  broadcasting  and  prove  its  value  in  the  marketplace. 

The  growth  of  cable  can  bring  with  it  a  wide  array  of  innovative  programs 
and  services.  It  can  be  the  key  to  the  development  of  programs  delivered  by 
satellite,  video  cassette  and  video  disc.  Thus,  it  offers  an  opportunity  to  reach 
a  great  many  specialized  audiences  with  programs  to  meet  their  individual 
interests  and  needs.  But  cable's  growth,  especially  in  the  larger  markets,  will 
depend  on  the  cable  industry's  ability  to  develop  revenue-producing  ancillary 
services. 

Pay-cable  television,  the  committee  believes,  is  one  of  the  services  that  will 
help  to  stimulate  cable's  growth.  I  must  emphasize  that  the  CED  report  does  not 
deal  in  detail  with  the  specific  question  which  is  the  subject  of  these  hearings, 
namely,  "Is  pay-cable  television  hamstrung  by  unreasonable  restraints  on  trade." 
Rather  we  concentrated  on  immediate  action  that  can  clear  the  way  for  the  free- 
market  development  of  this  service. 

At  the  same  time,  we  recognized  that  more  information  is  needed  before  a 
national  policy  can  be  fully  developed.  In  our  study  we  found  little  hard  evidence 
either  to  support  or  to  refute  the  claim  that  advertiser-supported  broadcasting 
has  been  or  is  likely  to  be  seriously  threatened  by  pay  cable.  Moreover,  pay-cable 
policies  can  affect  different  markets  in  different  ways.  For  these  reasons,  we  sug- 
gested guidelines  for  carefully  monitored  experiments.  We  feel  that  without  ex- 
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perinientation  the  demand  for  pay-cable  programs  and  their  impact  on  over-the- 
air  television  cannot  lie  known. 
\\'e  therefore  recommended  a  gradual  phasing  out  of  programming  restrictions 

on  motion  pictures  and  series  programming.  We  also  called  on  the  Federal  Com- 
munications Commission  to  authorize  and  monitor  experiments  to  determine  the 
consequences  for  over-the-air  television  service,  if  the  Loosening  of  these  controls 
leads  to  unfair  competition  <>r  other  developments  that  are  harmful  to  the  public 

interest,  the  FCC  should  curb  such  practices  by  taking  steps  which  might  include 
the  reimposition  of  controls.  With  only  some  loO.ooo  of  the  nation's  <;•'.  million 
television  homes  now  subscribing  to  pay  cable,  the  immediate  threat  to  over-the- 
air  television  appears  to  be  quite  limited.  Pay  cable  should  he  given  a  fair  test 
so  that  evidence  of  its  impact  can  be  determined  as  experience  with  it  is 
accumulated. 

Sports  events,  however,  are  a  special  case.  We  believe  that  certain  restrictions 
on  professional  sports  programs  are  justified  on  grounds  that  the  public's  righl 
to  view  the  most  popular  sports  events  on  television  without  direct  charge  should 
be  protected.  Now,  however,  only  30  percent  of  all  professional  sports  events  are 
regularly  televised.  The  pay  cable  industry  should  be  allowed  to  compete  for 
games  that  are  not  shown  regularly  on  over-the-air  television. 

We  cannot  escape  the  fact  these  new  technologies — cable,  pay  cable,  satellites, 
video  cassettes  and  discs — are  here.  We  must  not  hinder  their  development  with 
hundred-year-old  arguments  like  those  used  against  the  telephone.  The  new 
technologies  offer  the  consumer  opportunities  for  greater  quality,  diversity,  and 
accessibility  of  programs.  They  offer  the  promise  of  significant  changes  in  our 
lifestyle  and  in  the  way  we  communicate  with  each  other.  At  the  heart  of  this 
promise  is  abundance  and  the  freedom  to  choose. 

We  believe  the  public  should  be  able  to  choose  the  type  of  programming  it 
wants,  when  it  wants  it,  and  how  it  wants  to  pay  for  it.  Let  the  public  decide 
if  pay  cable  is  a  service  that  can  survive  and  prosper  in  a  free  market.  It  is  the 
government's  role  to  provide  the  appropriate  economic  and  technical  regulation 
that  will  encourage  pay  cable  while  barring  any  unfair  competitive  practices. 

The  first  radio  station  began  scheduled  broadcasting  in  1921.  Television  made 
its  debut  at  the  1939  World's  Fair  and  began  commercial  broadcasting  in  1941. 
When  these  services  began  they  were,  like  cable  is  today,  infant  industries.  Now 
almost  every  American  home  has  at  least  one  television  set  and  one  radio.  While 
this  is  due  primarily  to  the  adventurous  and  farsighted  business  executives  who 
guided  these  industries,  it  is  also  in  part  due  to  a  regulatory  climate  that  en- 
couraged their  development.  In  an  economy  that  is  founded  on  competition  and 
free  enterprise,  cable  television  deserves  a  fair  test. 


Statement  of  Paul  Roth,  President.  National  Association  of  Theatre  Owners 

My  name  is  Paul  Roth.  I  am  the  President  of  the  National  Association  of 
Theatre  Owners,  representing  members  with  a  total  of  8,000  theatres. 

We  believe  you  should  have  our  views  in  the  record  .so  that  if  you  do  recommend 
or  take  action  you-will  not  overlook  or  inadvertently  cause  harm  to  the  motion 
picture  industry,  which  employs  over  200,000  and  represents  an  investment  in 
excess  of  five  billion  dollars. 

We  have  been  concerned  for  many  years  about  the  impact  of  pay  television  on 
motion  picture  theatres,  but  we  have  not  opposed  cable  television  for  the  purpose 
of  improving  signals.  Now,  we  are  in  direct  conflict  with  the  cable  operators  and 
their  lessees  who  choose  to  license  motion  picture  theatrical  films  for  pay-cable 
operation. 

We  have  appeared  before  the  F.C.C.  at  their  hearings  in  October  1978  and 
November  1974,  and  part  icipafed  in  the  panel  discussions  during  those  hearings 
We  urged  the  P.C.C.  to  adopt  the  following  rub'  concerning  motion  picture 
theatres : 

If  a  feature  film  is  released  to  one  or  more  motion  picture  theatres  in  the 
United  State*",  such  film  shall  not  be  cablecasl  for  at  least  one  year  after  tin- 
date  of  the  first  such  exhibition:  provided,  however,  where  a  feature  film 
has  been  exhibited  in  a  motion  picture  theatre  within  the  United  State- 
within  one  year  of  its  release  for  exhibition,  such  film  shall  not  be  cablecasl 
until  ninety  days  after  the  date  within  said  one  year  period  when  such  film 
was  last  exhibited  in  the  community  (market)  in  Which  the  cable  system 
operates. 
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The  reply  of  the  F.C.C.  is  that  they  do  not  regulate  the  motion  picture  threatre 
industry  and,  therefore,  they  can  not  adopt  such  a  rule.  We  say  if  you  regulate 
films  on  pay-cable  and  free  broadcast  TV  you  are  regulating  our  life  blood  (mo- 
tion picture  films).  Therefore,  you  are  regulating  us. 

It  should  be  noted  that  the  F.C.C.  does  not  regulate  sports,  but  it  does  provide 
for  siphoning  of  sports  programs  in  its  rules. 

Now  the  pay-cable  people  come  before  you  and  say,  "we  want  the  right  to 
compete  in  the  market  place."  We  say  it  is  unfair  competition  that  they  seek  for 
the  following  reasons : 

1.  Pay-cable  is  being  subsidized  because  to  date  there  has  been  no  copy- 
right payments.  It  is  further  subsidized  under  F.C.C.  rules  by  free  carriage 
of  distant  signal  programming. 

2.  No  real  capital  investment  is  required  for  pay-cable  operations.  The 
investment  in  cable  is  recovered  by  the  monthly  fee  for  regular  cable  serv- 
ice. As  we  said  before,  theatres  represent  a  five  billion  dollar  investment. 
Theatres  also  represent  substantial  tax  revenues. 

3.  Pay-cable  operators  engage  in  misleading  advertising,  using  the  term 
"First-Run  Movies",  which  implies  that  they  are  playing  ahead  or  simul- 
taneously with  theatres.  What  they  should  say  if  they  want  to  compete  fairly 
is  "First-Run  on  Television".  Newspapers  place  pay-cable  advertising  on  the 
same  page  as  theatre  advertising. 

4.  The  pay-cable  ads  carry  copy  such  as :  "When  was  the  last  time  you 
paid  only  40tf  to  go  to  the  movies". 

This  figure  is  arrived  at  by  dividing  the  monthly  pay-cable  charge  by  the 
number  of  movies  shown  per  monfh,  by  the  average  number  of  people  in  a 
household.  This  type  of  misleading  advertising  appears  simultaneously  or 
shortly  after  the  local  neighborhood  theatre  is  showing  the  same  film.  If  the 
theatre  did  not  charge  an  admission  price  that  the  motion  picture  distributor 
thought  was  adequate  he  might  not  serve  the  theatre  at  all.  While  the  dis- 
tributors do  not  set  prices,  in  some  instances  they  use  the  words  "suggested 
admission  prices." 

The  distributors  and  theatre  exhibitors  spend  large  sums  of  money  on 
advertising  to  build  up  a  "want  to  see".  The  type  of  pay-cable  advertising 
mentioned  is  counter-productive.  We  are  at  a  loss  to  understand  why  dis- 
tributors permit  it. 

5.  We  say  that  to  enjoy  a  movie  properly  you  must  see  it  in  an  auditorium 
with  a  live  audience  and  with  precision  projection  and  sound  effects,  partic- 
ularly when  the  movie  was  made  to  be  shown  in  motion  picture  theatres. 

And  now  for  the  motion  picture  distributors.  There  are  many  abuses  which 
have  been  the  subject  of  governmental  investigation  and  decree.  The  Department 
of  Justice  is  responsible  for  the  enforcement  of  the  decrees  which  are  subject 
to  the  exclusive  jurisdiction  of  the  United  Spates  District  Court  for  the  Southern 
District  of  New  York.  (The  United  States  vs.  Paramount  Pictures  334  U.S.  131, 
1948.) 

The  Federal  Trade  Commission  completed  a  report  (February  1965 — Para- 
mount Pictures,  Inc.  et  al.  Consent  Judgements  and  Decrees  Investigation) 
embodying  findings  as  to  facts,  conclusions  and  recommendations. 

The  matter  of  blind  bidding  of  pictures  has  recently  been  revised  again  by  the 
Department  of  Justice. 

We  believe  that  the  time  may  have  come  for  this  committee  to  review  the 
Antitrust  activities  relating  to  our  industry. 

It  is  amusing  to  note  that  in  November  1973,  Jack  Valenti  was  trying  to  woo 
the  Federal  Communications  Commission  by  coining  a  phrase  Family  Choice 
Cable  and  now  he  appears  before  this  Committee  totally  disenchanted  with  the 
F.C.C. 's  rules  on  feature  films.  There  are  several  areas  where  we  violenfly  dis- 
agree with  Mr.  Valenti  and  his  program  suppliers  who  say  : 

1.  "Family  Choice  Cable  could  recapture  a  large  part  of  this  lost  audience 
which  no  longer  goes  to  the  theatre,  but  which  prefers  to  see  a  movie  in  the 
comfort  of  the  home  in  its  unedited  and  uninterrupted  original  version." 

Theatre  exhibitors  believe  this  argument  is  fallacious.  There  is  an  audience  for 
every  picture.  To  write  off  people  over  29  years  of  age  as  a  theatre  audience  is 
unthinkable.  Many  people  of  all  ages  saw  "Sound  of  Music",  "Fiddler  On  The 
Roof",  "The  Sting".  "Murder  on  The  Orient  Express",  etc. 

2.  "The  fact  is  that  supply  is  not  limited,  although  the  F.C.C.  and  television 
stations  assume  otherwise.  It  is  elastic  if  there  is  a  demand.  Our  member  com- 
panies are  ready  and  eager  to  fill  it.  Unemployment  in  Hollywood  proves  the 
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existence  of  a  large  reservoir  of  unused  talent  available  for  increased  production 
of  films.  All  that  is  needed  is  the  demand." 

Theatre  exhibitors  maintain  that  Mr.  Valenti's  companies  are  maintaining  a 
8i  Iter*  market,  and  restricting  the  number  of  pictures  made  and  distributed  each 
year  so  that  now  we  face  the  coming  season  with  fewer  pictures  than  ever  before. 
We  also  point  out  that  many  pictures  are  re-released  to  theatres  because  a  dis- 
tributor has  nothing  else  available  to  play  in  theatres  or  on  which  it  can  earn 
distribution  revenue  to  support  its  own  sales  force. 

Some  recent  examples  of  pictures  that  played  more  than  once  in  theatrical 
release  and  were  re-released :  "Butch  Cassidy  and  the  Sundance  Kid,"  "Papillon," 
"Cabaret,"  "A  Touch  of  Class,"  "2001  Space  Odyssey,"  "Gone  With  The  Wind," 
"Dr.  Zhivago,"  "Dirty  Harry,"  "Magnum  Force,"  "Midnight  Cowboy,"  "Poseidon 
Adventure." 

Certainly  all  of  the  programmers  would  like  to  have  more  pictures,  not  less. 
Who  is  stopping  Hollywood — the  suppliers,  of  course,  are  controlling  the  market 
place.  All  forms  of  exhibition  would  like  more  product — not  less. 
As  for  warehousing — our  plan  of  a  three  tier  distribution  would  take  care  of  it : 
First — Theatres  (with  our  suggested  rule) 
Second — Pay-cable  (before  the  end  of  the  3rd  year) 
Third — Free  Broadcasting  (3  to  10  years) 
We  are  placing  on  the  record  the  following  documents  which  I  believe  will 
support  the  theatre  owners'  complaint  that  the  government  and  the  courts  have 
failed  to  grant  our  industry  the  relief  to  which  it  is  entitled.  That  is  why  we  turn 
to  your  Committee : 

National  Association  of  Theatre  Owners  Petition  to  F.C.C.  For  Special 
Relief  to  Prohibit  Warner  Communications,  Inc.  From  Operating  Pay 
Television. 

Comments  of  Warner  Communications,  Inc.  and  Warner  Cable  Corp.  In 
Opposition  To  NATO's  Petition  For  Special  Relief. 

Reply  of  the  National  Association  of  Theatre  Owners,  Inc.  to  Comments  of 
Warner  Communications,  Inc.  and  Warner  Cable  Corp.  In  Opposition  to 
NATO's  Petition  For  Special  Relief. 

F.C.C.  Decision  in  Memorandum  Opinion  and  Order,  Adopted  March  4  and 
released  March  14,  1975,  declining  to  adjudicate  our  Petition  because  it  con- 
cerned the  Paramount  Consent  Decree  (1951). 

Letter  dated  March  31,  1975  from  our  attorneys,  Kaye,  Scholer,  Fierman. 
Hays  &  Handler,  requesting  Justice  Department  to  resolve  question  of  inter- 
pretation of  the  decree. 

Letter  dated  May  2,  1975  from  Department  of  Justice  stating  Warners  does 
not  violate  Consent  Judgment. 


Statement  of  Douglass  Cater,  to  the  Federal  Communications 

Commission 

The  Aspen  Program  on  Communications  and  Society,  established  to  explore 
major  policy  issues  affecting  our  communications  future,  represents  one  of  the 
major  program  areas  of  the  Aspen  Institute  for  Humanistic  Studies.  For  t lie  past 
year  we  have  conducted  a  workshop  to  define  society's  claims  on  the  cable  and 
other  new  technologies.  We  have  sponsored  studies  and  held  conferences  in  two 
areas  of  potential  cable  programming  :  1 1 1  Education  outside  the  Classroom  :  (2) 
Televising  of  the  Humanities  and  Performing  Arts.  We  have  brought  together 
outstanding  educators,  technologists,  and  entrepreneurs  (see  attached  list  of 
participants).  We  have  published  the  ASPEN  NOTEBOOK:  CABLE  AND  CON- 
TINUING EDUCATION.  A  second  volume.  THE  ELECTRONIC  BOX  OFFICE: 
HUMANITIES  AND  ARTS  ON  CABLE,  is  in  preparation.  Without  purporting 
to  speak  for  all  the  participants,  my  Workshop  associates,  Walter  Baer  and 
Richard  Adler,  and  I  have  reached  certain  conclusions: 

There  are  enormous  and  crowing  needs  outside  the  reach  of  present  broadcast - 
Ing.  An  estimated  60  million  Americans  are  actively  involved  in  continuing  educa- 
tion. In  the  years  ahead,  most  of  us  will  be  engaged  in  some  form  of  education 
ml  the  classroom  or  campus,  Still  others  can  be  attracted  to  programs  of  the 
arts  and  humanities  which  do  not  meet  the  mass  audience  requirements  of  com- 
mercial broadcasting.  If  allowed  to  grow,  the  cable  has  the  potential  to  serve 
these  needs. 
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Unless  efforts  are  made  to  develop  new  and  creative  uses,  the  cable  will  open 
up  ever  vaster  wastelands  of  program  content.  Yet  the  costs  of  high  quality  pro- 
gramming are  formidable.  Our  educational  institutions  and  performing  arts 
centers  have  not  the  resources  to  subsidize  a  cable  extension  service.  The  present 
financial  plight  of  public  broadcasting  indicates  the  limits  of  subsidized 
programming. 

We  are  convinced  that  cable  operators  cannot  bring  together  the  critical  mass 
of  money  and  talent  to  develop  these  types  of  programs.  New  entrepreneurs  col- 
laborating with  educational  and  cultural  institutions  must  be  encouraged  to  pro- 
mote activity  which  cannot  guarantee  high  or  certain  profits. 

Pay  programming  on  a  per  channel  or  program  basis  could  become  in  time  an 
important  source  of  new  support  for  educational  institutions  and  performing  arts 
centers.  However,  the  cost  of  developing  such  uses  will  be  considerable,  requiring 
government  and  philanthropic  assistance.  While  this  lies  beyond  the  jurisdiction 
of  the  Federal  Communications  Commission,  the  Commission  should  be  conscious 
of  the  need  to  protect  and  nourish  socially  valuable  uses  for  the  cable. 

Based  on  these  conclusions,  ,ve  make  the  following  recommendations,  directed 
particularly  to  the  question  on  Docket  19954 :  "Are  rules  appropriate  for  and  how 
should  they  be  administered  with  respect  to  access  and  leased  channel  cable- 
casting for  which  there  is  a  per  program  or  per  channel  charge  and  not  subject  to 
the  control  of  a  cable  television  operator?" 

1.  FCC  policy  should  encourage — not  place  fetters  on — pay  channels  and  pay 
programming  on  the  cable.  To  develop  program  production  capacity  for  continu- 
ing education  as  well  as  for  the  arts  and  humanities  will  require  a  new  market- 
place through  which  less  than  mass  audiences  can  be  served.  We  do  not  believe 
it  is  good  regulatory  policy  or  in  the  public  interest  to  curtail  development  of 
that  marketplace. 

2.  FCC  policy  should  encourage  the  efforts  of  other  entrepreneurs  seeking  to 
extend  and  diversify  the  uses  of  the  cable.  It  should  recognize  that  cable  oper- 
ators lack  resources  to  develop  high  quality  programming  in  areas  such  as  educa- 
tion and  the  arts  and  humanities,  which  traditionally  have  been  non-profit  or  low- 
profit  enterprises.  To  develop  such  programming  for  the  cable  will  require  con- 
scious public  policy  on  federal,  state,  and  local  levels.  Specifically,  FCC  rules 
should  guarantee  equality  of  opportunity  for  access  and  leased  channel  cable- 
casting for  pay  programs  which  are  not  controlled  by  the  cable  television  oper- 
ator. Such  equality  of  access  should  extend  to  pay  TV  hardware  as  well  as  to 
equipment  for  stereo  and  interactive  programming  controlled  by  the  cable 
operator. 

3.  On  access  channels  presently  set  aside  by  the  FCC,  there  should  be  no  pro- 
hibition of  pay  programming  by  non-profit  educational  and  cultural  institutions. 
Even  as  public  universities  have  been  obliged  to  charge  tuitions  in  order  to  sur- 
vive, the  access  channels  must  also  generate  revenues  if  the  enormous  costs  of 
program  production  are  to  be  met.  Otherwise,  the  access  channel  will  remain 
stagnant — a  monument  to  good  intent  but  unrealistic  regulation. 

In  sum,  we  have  concluded  that  a  new  marketplace  must  be  created  through 
pay  channels  and  pay  programming.  We  urge  the  FCC  to  allow  the  cable  to  develop 
market  mechanisms  in  order  to  exploit  its  potential  for  providing  programs  and 
services  to  the  consumer. 

Nothing  in  divine  law  or  the  Constitution  dictates  that  television  programming 
should  be  paid  for  only  by  advertising  revenues.  The  electronic  box  office  is  no  less 
American  than  the  sixty-second  commercial.  We  believe  it  is  folly  to  restrict  one 
because  it  may  compete  with  the  other. 

The  cable,  as  Dr.  Edwin  Land  has  declared,  holds  the  promise  of  turning  tele- 
vision from  a  wholesale  into  a  retail  enterprise  in  America.  In  that  direction  lies 
greater  freedom  of  choice  for  the  individual. 


Statement  of  Bette  M.  Ross,  West  Covina,  Calif. 

For  years  private  citizens  have  been  voting  for  and  urging  establishment  of  a 
form  of  subscription  television  such  as  cable  TV.  Without  the  power  of  lobby 
money  behind  us,  our  voices  have  gone  largely  unheard. 

As  you  listen  to  the  cries  of  network  executives,  is  there  anyone  to  speak  for 
the  other  side?  We  need  cable  TV.  We  need  the  option  of  being  able  to  pay  for  the 
privilege  of  advertisement-free  entertainment. 
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It  is  my  opinion  that  false  values  and  standards  nurtured  by  advertising  com 
panics  on  television  have  much  to  do  with  the  low  levels  of  taste  and  programminj 
found  on  commercial  stations. 

Cable  TV.  despite  network  prognoses,  will  not  dry  up  commercial  channel-.  In 
stead   it    will   encourage  production  of  programs  that   are  not   intended   for  th. 
lowest  common  denominator  among  our  people,  that   are  not  afraid  of  h» 
controversial  or  possibly  offensive. 

Musi  money  forever  rule?  Does  what  is  good  for  the  country  always  have  tr 
mean  in  terms  of  GNP  or  excess  profits?  Where  does  the  cultivation  of  thoughtful 
inspired,  responsible  citizens  tit  in'.' 

Don't  let  the  networks  twist  the  meaning  of  free  enterprise  to  their  own  fear- 
ridden,  mercenary  ends.  Competition,  not  strangulation  of  the  competitor,  is  what 
they,  and  the  country  needs. 

Statement  of  John  C.  Datt,  Director,  Congressional  Relations, 
The  American  Farm  Bubeatj  Federation 

The  American  Farm  Bureau  Federation  is  the  nation's  largest  general  farm 
organization,  with  a  membership  of  more  than  2,293,000  families  who  are  volun- 
tary, dues-paying  members  of  2,831  County  Farm  Bureaus  in  forty-nine  states 
and  Puerto  Rico.  Farm  Bureau  members  are  engaged  in  the  production  and 
marketing  of  every  major  agricultural  commodity  produced  in  the  United  State-, 
and  they  conduct  their  farming  and  ranching  operations  under  every  type  of 
geographical  and  climatic  conditions  found  in  the  United  States. 

Policies  of  the  American  Farm  Bureau  Federation  are  developed  from  study 
and  discussion  at  community,  county,  and  state  levels.  The  policy  recommenda- 
tions of  the  various  State  Farm  Bureaus  are  considered  at  national  Farm  Bureau 
meetings,  with  final  determinations  of  policy  being  made  by  elected  voting  dele- 
gates from  the  individual  State  Farm  Bureaus  to  the  annual  conventions  of  the 
American  Farm  Bureau  Federation 

The  availability  of  adequate  television  service  is  important  to  America's  farm 
and  ranch  families.  Television  provides  an  effective  means  for  prompt  reception 
of  up-to-date  news,  weather,  and  market  reports,  and  technical  information  of 
benefit  in  the  conduct  of  production  and  marketing  operations;  thus  enabling 
producers  to  respond  more  effectively  to  market  needs  for  agricultural  products 
a;  home  and  abroad.  It  also  provides  the  means  of  viewing  significant  sports 
events  and  is  a  major  source  of  family  entertainment  in  many  rural  homes 

Because  of  the  importance  of  television  to  fanners  and  ranchers,  Farm  Bureau 
members  have  maintained  a  long-standing  interest  in  developments  affecting 
television  services  to  rural  areas.  They  are  particularly  concerned  with  develop- 
ments in  the  areas  of  pay  and  cable  television  and  pay-cable. 

As  a  result  of  this  concern,  elected  voting  delegates  of  the  member  State  Farm 
Bureaus  to  the  most  recent  annual  meeting  of  the  American  Farm  Bureau 
Federation,  held  at  New  Orleans  in  January,  1975,  adopted  the  following  state- 
ment of  policy  : 

"We  oppose  pay  television.  We  favor  legislation  to  divest  the  Federal 
Communications  Commission  of  any  power  to  authorize  such  a  system." 
"We  urge  that  the  Federal  Communications  Commission  adopt  regulations 
governing  community  antenna  systems  to  ensure  that  such  systems  do  not 
Impair  free  radio  and  television  broadcast  services  to  rural  areas,  if  accessary 
we  will  supporl  Congressional  action  to  achieve  this  purpose." 

"We  recommend  thai  the  FCC  establish  policies  to  encourage  broadcasters 
to  maintain  their  agricultural  services." 
It  is  apparent  that  many  proponents  of  cable  television  consider  transmission 
by  cable  as  the  most  appropriate  means  of  establishing  a  system  of  pay  television. 
The  threat  that  cable  television  will  remove  desirable  programs  now  available  t" 
free,  over-the-air  television  j-  especially  serious  to  farmers  and  ranchers,  particu- 
larly those  who  reside  in   remote  areas  <,f  the  nation.  (Mir  concern  over  the 

dangers  to  free,  over-the-air  television  i<  compounded  by  the  threat  of  pay-cable. 
In  view  of  the  cost  of  establishing  cable  facilities  in  non-urban  areas,  it  is 
unrealistic  to  presume  that  cable  service-  will  be  made  generally  available 
to  rural  residents  in  the  near  future.  This  means  that  cable  television  will  not 
be  available  to  must  farm  and  ranch  families,  even  though  they  mighl  be  able 
and  willing  to  pay  for  programs  which  otherwise  would  be  available  without 
either  a  per-program  or  a  per-channe]  charge. 
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In  recent  months  there  has  been  a  rapid  expansion  of  cable  television.  Cable 
systems  now  have  an  estimated  10  million  subscribers,1  and  there  now  are  more 
than  200,000  subscribers  to  pay-cable.2 

At  the  same  time,  the  proponents  of  pay-cable  television  continue  to  seek 
relaxation  of  rules  so  that  more  programs  can  be  siphoned  into  the  package  pay- 
cable  operators  desire  to  merchandise.  For  example,  the  board  of  directors  of  the 
National  Cable  Television  Association,  at  a  meeting  on  June  19,  1974,  proposed 
that  there  be  no  governmental  restrictions  on  the  exhibition  of  feature  films  and 
series  programs.  Vigorous  efforts  also  are  being  directed  at  obtaining  modification 
of  rules  governing  telecasting  of  sports  events. 

We  respectfully  recommend  that  the  Subcommittee  on  Anti-Trust  and  Monopoly 
encourage  the  FCC  to  maintain  and  strengthen  regulations  affecting  siphoning  of 
programs  into  pay-cable  to  insure  that  residents  of  rural  areas  not  be  denied 
access  to  sports  events,  movies,  and  other  programs  which  they  now  receive 
over-the-air  without  charge  and  which  are  the  programs  most  likely  to  be  siphoned 
off  of  free  television. 

Statement  of  the  American  Library  Association 

The  American  Library  Association  and  its  Information  Science  and  Automa- 
tion Division  appreciate  this  opportunity  to  comment  on  the  relationship  between 
libraries  and  cable  television  systems. 

The  successful  development  of  cable  television  networks  is  extremely  important 
to  the  future  of  library  services  in  this  country.  The  National  Commission  on 
Libraries  and  Information  Science  has  just  completed  a  document  describing  in 
general  terms  a  proposed  national  program  for  library  and  information  service. 
The  Commission's  findings,  which  will  be  submitted  to  Congress  in  the  form  of 
proposed  legislation  containing  the  elements  of  a  national  plan,  emphasize  the 
need  for  libraries  to  make  maximum  use  of  new  communications  technology  in 
order  to  make  information  equally  available  to  all  citizens. 

"The  joining  of  such  diverse  technologies  as  computers  and  telecommunica- 
tions represent  a  new  capability  of  great  potential  value  to  the  United  States," 
the  Commission  wrote.  "As  yet,  the  nation  has  not  perceived  the  far-reaching 
consequences  of  being  able  to  distribute  information  to  distant  points  with  rela- 
tive ease.  CATV  systems  and  computer  data  banks  are  just  beginning  to  be  used 
by  libraries  as  means  for  information  dissemination.  .  .  .  The  Commission  be- 
lieves that  the  potential  of  the  new  technologies  must  be  utilized  to  the  fullest 
extent  possible  .  .  ." 

In  its  early  days  the  cable  industry  extended  many  promises  to  the  public, 
to  the  FCC  and  to  local  communities.  There  is  no  doubt  that  the  cable  does  hold 
the  potential  to  include  us  all  in  "the  wired  nation,"  but  at  the  present  time  the 
cable  industry  is  too  fragmented  and  lacks  the  capital  to  create  this  broad  in- 
formation network  foreseen  by  early  pioneers  in  cable.  Nevertheless,  the  cable 
television  industry  is  already  assuming  an  important  role  in  the  delivery  of 
library  services  to  citizens  in  many  communities  across  the  country,  and  in  re- 
turn, libraries  have  the  potential  to  serve  as  the  major  general  information 
resource  that  the  cable  television  industry  needs  to  become  an  effective  informa- 
tion link. 

Libraries  are  now  using  cable  television  to  provide  rapid  information  services 
on  demand  to  local  citizens  in  their  homes  and  businesses.  For  example,  in  1970 
the  Natrona  County  Public  Library  in  Caspar,  Wyoming,  decided  to  try  provid- 
ing library  services  over  the  cable.  The  library  began  broadcasting  over  one  chan- 
nel and  now  has  acquired  a  second.  It  uses  the  cable's  video  capability  to  answer 
people's  questions  with  the  help  of  maps,  charts  and  other  visual  aids. 

The  Natrona  County  Library  operation  showed  that  a  CATV  tie-in  was  feasi- 
ble and  had  major  potential  for  future  information  services.  The  library  has 
subsequently  acquired  access  to  a  computer,  has  developed  microfilm  production 
capabilities,  and  the  staff  hopes  in  the  near  future  to  interface  the  computer  and 
the  microfilm  with  the  cable  television  system.  At  that  time  it  will  be  able  to 
provide  a  true  rapid  information  retrieval  system  to  the  homes  of  the  people 
throughout  the  county. 

Other  libraries  across  the  country  are  also  using  cable  to  make  their  services 
available  to  a  wider  public.  In  Bakersfield,  California,  the  public  library  uses  a 


1  From  data  released  bv  National  Cable  Television  Association. 

2  From  data  published  by  PAY  TV  NEWSLETTER. 
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cable  channel  to  show  videotapes  and  to  advertise  books  and  matt-rials  that 
homebound  patrons  can  receive  by  mail  At  latest  count  there  are  nearly  400 
areas  where  libraries  are  working  with  Local  cable  operators.  Many  otber  com- 
munities should  be  able  to  benefit  from  the  same  kind  of  Library  cable  cooperation 

thai  is  now  available  in  such  places  as  Caspar  and  Hakerslield.  However,  there 
are  several  major  handicaps,  one  of  which  relates  directh  to  the  area  of  concern 
to  this  subcommittee. 

The  overall  economic  situation  which  has  restricted  the  amount  of  private  capi- 
tal available  for  initial  investments  has  badly  hurt  the  .aide  television  Industry 
and  bas  been  a  serious  factor  in  the  industry's  failure  to  live  up  to  its  early 
promises.  In  addition,  the  extreme  complexity  of  the  legal  questions  surrounding 
the  jurisdiction  of  the  Federal  Communications  Commission,  local  governments 
and  oilier  agencies  has  also  hampered  the  rapid  development  Of  cable  as  a  local 
communications  medium. 

But  a  major  source  of  difficulty — the  one  of  interest  to  your  subcommittee — 
has  been  the  open  hostility  between  television  networks  and  cable  operators.  The 
hostility  seems  to  have  its  roots  in  the  belief  that  cable  television  is  in  serious 
competition  with  local,  conventional  TV. 

As  we  see  it.  the  basic  problem  lies  in  the  failure  of  the  government  to  define 
clearly  the  divergent  roles  of  the  two  media.  In  the  future,  libraries  and  other 
users  will  rely  more  and  more  on  cable  systems  as  communications  systems. 
Therefore,  cable  operators  have  an  extremely  important  role  to  play  in  providing 
a  wide  range  of  community  users  with  the  tools  and  methodology  for  accomplish- 
ing this  local  communication. 

The  absence  of  a  defined  area  of  responsibility  for  the  cable  television  industry 
magnifies  and  distorts  other  problems.  Many  agencies  see  in  cable  television  an 
opportunity  to  rectify  the  problems  encountered  with  network  television.  It  seems 
to  us  the  task  of  cable  system  operators  should  be  primarily  to  provide  a  quality 
communications  link  on  which  other  users,  such  as  libraries,  can  produce  pro- 
grams of  local  significance.  In  this  regard  cable  systems  should  be  required  to 
provide  certain  dedicated  channels  and  reduced  rates  for  public-interest  program- 
ming such  as  library  services,  school  programs  and  citizen  information. 

With  this  in  mind,  we  believe  the  relationship  between  the  networks  and 
cable  television  should  be  viewed  as  a  partnership  in  which  cable  and  com- 
mercial television  work  hand  in  hand  to  develop  their  individual  communica- 
tions capabilities  The  current  direct  competition  creates  a  severe  strain  on 
the  overall  concept  and  provides  a  reason  for  the  conflict  between  cable  and 
broadcast  interests. 

The  American  Library  Association  hopes  that  the  subcommittee  will  examine 
carefully  the  roles  of  the  various  industries  and  agencies  involved  in  developing 
our  national  communications  network.  We  are  all  aware  of  the  tremendous 
importance  of  this  network  and  we  believe  that  the  development  of  an  efficient 
communications    medium    is    critical    to    providing    needed    information    to    all 

Cil  i/.elis. 

The  Association  believes  it  is  extremely  important  at  tins  time  for  Congress 
to  foster  the  development  of  a  wide  range  of  communications  technologies  and 
to  take  whatever  measures  it  feels  appropriate  t<>  correct  situations  which 
inhibit  the  growth  of  better  communications  systems.  We  believe  the  avail- 
ability of  cable  television  to  libraries  might  well  prove  an  Important  factor 
in  providing  hieh  quality  information  services  to  people  from  all  walks  ,,t"  life 
and  in  all  parts  of  the  country. 

Thank  VOU  for  this  opportunity  to  comment  on  what  we  believe  is  a  serious 
problem  that  merits  the  concern  of  your  Committer 


Statement  of  Donald  II.   Schwab.   Acting   Pirfctoi;    Nattonai    Legislative 
Service,  Veterans  or  Foreign  Wars  of  the  United  States 

Mr.  Chai'-man  and  members  of  the  subcommittee:  Thank  you  for  the 
nrivpee  (,f  nTOconrlnp'  *<>  this  distinguished  Subcommittee  the  position  of  the 
Veterans  of  Foreign  Wars  of  the  United  states  with  respect  to  paid  .-able 
television. 

Mv  name  is  Donald  TI  Schwab  and  my  title  is  Acrine  Director,  National 
I.."'isiative  Service  rprerans  of  Forelen  Wa  rs  of  the  United  Sta  I 

Tlie  oositioTi  of  the  Veterans  ,,f  Forelen  Wars  of  the  United  States  reeardin* 

the  matter  at    issue  is  found   in  our  current    Resolution    So    317.  entitled  "Favor 
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ing  Free  Television,"  passed  by  the  more  than  15,000  voting  delegates,  repre- 
senting our  1.8  million  members,  in  attendance  at  our  75th  National  Convention 
held  in  Chicago,  Illinois,  last  August. 

Briefly,  our  resolution  supports  proposals  which  will  continue  free  television 
as  it  has  developed  since  the  ending  of  World  War  II  and  opposes  those  pay 
television  plans  which  would  result  in  the  siphoning  off  of  free  TV  programs 
enjoyed  by  millions  of  sick,  disabled,  and  elderly  veterans  and  their  dependents, 
which  could  have  a  disastrous  effect  on  their  morale  and  well-being.  Inasmuch 
as  I  have  summarized  our  resolution,  and  without  objection,  it  is  requested 
that  the  full  text  thereof  be  included  in  the  transcript  of  this  hearing. 

Mr.  Chairman,  there  are  more  than  two  million  combat  and  service-connected 
disabled  veterans  receiving  compensation  from  the  Veterans  Administration. 
Another  two  million  plus  veterans  and  their  dependents,  or,  if  deceased,  their 
widows,  are  existing,  in  whole  or  in  part,  on  a  most  modest  VA  pension.  Hun- 
dreds of  thousands  in  these  groups  are  so  seriously  disabled,  they  are  considered 
housebound  and  will  never  be  able  to  leave  their  homes  again.  Others,  even 
less  fortunate,  are  confined  so  nursing  homes,  or  Veterans  Administration 
domiciliaries,  for  the  remainder  of  their  lives.  In  addition,  millions  of  veterans 
are  hospitalized  annually  in  VA  hospitals  for  varying  periods.  To  all  of  the 
foregoing,  free  television  helps  make  life  more  meaningful,  comforting,  and 
bearable.  To  the  more  seriously  disabled — the  bedridden  and  housebound — 
television  plays  a  role  in  their  lives — impossible  for  most  of  us  to  comprehend. 

Present  Federal  Communications  Commission  regulations  prevent  pay  TV 
from  showing  movies  more  than  two  or  less  than  ten  years  old,  or  sports  which 
have  been  on  free  TV  during  the  last  two  years.  To  remove  or  reduce  these 
restrictions  would  be  an  insensitive  disservice  to  disabled  veterans,  their  de- 
pendents and  widows — to  many  of  whom  the  mere  purchase  of  a  TV  called  for 
additional  sacrifices  in  their  already  spartan  lives.  Many  of  these  millions  of 
Americans  could  not  even  afford  the  modifications  necessary  to  receive  pay  TV 
let  alone  a  monthly  charge  and  an  additional  special  charge  for  spectacular 
programs. 

For  these  reasons,  the  Veterans  of  Foreign  Wars  favors  free  television  and 
opposes  any  modification  of  present  Federal  Communications  regulations,  com- 
monly referred  to  as  the  "anti-siphoning"  rules,  which  would  deprive  the  mil- 
lions of  sick,  disabled,  and  elderly  veterans  and  their  dependents  programming 
presently  available  at  no  cost  beyond  owning  and  operating  a  television  receiver. 

Thank  you. 

Resolution  No.  317 — Favoring  Free  Television 

Whereas,  there  are  more  than  two  million  veterans  who  are  existing  on  a  very 
modest  VA  pension  income  in  whole  or  in  part ;  and 

Whereas,  there  are  over  two  million  combat  and  service  connected  disabled 
veterans  receiving  VA  compensation  assistance  ;  and 

Whereas,  hundreds  of  thousands  of  these  veterans  or,  if  deceased,  their 
widows  are  housebound  and  in  some  instances  confined  to  a  nursing  home  for 
the  remainder  of  their  lives  ;  and 

Whereas,  each  year  millions  of  veterans  are  patients  in  one  of  the  more  than 
170  Veterans  Administration  hospitals  throughout  the  nation  :  and 

Whereas,  there  are  thousands  of  veterans  who  are  confined  to  a  Veterans 
Administration  domiciliary ;  and 

Whereas,  many  of  these  veterans  because  of  their  limited  mobility,  whether 
temporary  or  permanent,  depend  on  free  television  for  much  of  their  enter- 
tainment and  information  regarding  what  is  going  on  in  the  world :  and 

Whereas,  television  helps  immensely  in  making  the  lives  of  these  veterans 
more  meaningful,  comforting,  and  bearable  :  and 

Whereas,  many  of  these  veterans,  especially  the  more  than  two  million  who 
are  receiving  veterans  pension  assistance,  would  find  it  impossible  to  pay  for 
television  programs  ;  now,  therefore  be  it 

Resolved,  hv  the  75th  National  Cnvvrvtinn  nf  the  Veteran*  of  Fnreinn  Wars 
of  the  United  States.  That  the  Veterans  of  Foreign  Wars  supports  proposals 
which  will  continue  free  television  as  it  has  dpveloppd  since  the  endine  of 
World  War  II  and  opposes  those  pav  teWision  plans,  which  will  result  in  th» 
loss  of  TV  enjoyment  by  millions  of  sick,  disabled,  and  elderly  veterans  and 
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their  dependents,  which  could  have  a  disastrous  effecl  od  the  morale  and  well- 
being  of  millions  of  veterans. 

Adopted  by  the  75th  National  Convention  of  the  Veterans  of  Foreign  Wars 
of  the  United  States  beld  in  Chicago,  Illinois,  Augusl  i«J  through  23,  r.»7». 


Statement  of  Donald  R.  Gillis,  Director,  Legislative  Services  Department, 
Pennsylvania  Chamber  of  Commerce 

We  respectfully  request  that  the  following  policy  resolution,  as  adopted  by 
the  Hoard  of  Directors  of  the  Pennsylvania  Chamber  of  Commerce  on  June  5, 
T.»T."i.  pertaining  to  the  subject  Of  free  TV,  he  entered  into  the  record  of  your 
subcommittee's  current    hearings  on   the  contractual  practices  <>f  networks: 

The  present  system  of  free  broadcast  television  is  based  on  providing  a  wide 
variety  of  programming  to  the  public  as  paid  for  by  commercial  sponsors.  How- 
ever, the  pay-cable  television  system  is  an  industry  based  on  the  sale  of  television 
programming  to  the  public  on  a  per  program,  or  per  channel  basis.  As  an  adjunct 
to  the  free  broadcast  television  system,  cable  television  is  an  integral  part  of 
the  free  system,  in  that  it  brings  broadcast  programming  to  areas  that  would 
not  otherwise  be  able  to  receive  an  acceptable  over-the-air  signal. 

The  Federal  Communications  Commission  has  found  it  necessary  to  protect 
the  programming  originated  and  created  by  free  television,  from  siphoning,  by 
pay-cable  systems  that  could,  without  these  rules,  obtain,  for  a  fee,  rights  to 
programming  that  is  now  provided  without  charge  by  the  television  broadcasters 
through  commercial  sponsors.  The  Federal  Communications  Commission's  anti- 
siphoning  rules  have  demonstrably  served  to  protect  our  present  free  television 
system  and  have  prevented  reductions  in  service  to  the  Nation's  many  millions 
of  viewers. 

The  Pennsylvania  Chamber  of  Commerce  in  support  of  a  viable  free  broadcast 
television  system,  therefore,  believes  that  the  Federal  Communications  Commis- 
sion should  retain  and  enforce  the  anti-siphoning  rules  applicable  to  pay-cable 
television. 

We  appreciate  your  cooperation  and  consideration  in  this  matter. 


Statement  of  New  York  City  Federation  of  Women's  Clubs,   Inc. 

Whereas.  Television  is  the  most  powerful  service  to  the  public  producing 
combined  efforts  of  freedom  of  speech,  the  press  and  racial  and  religious 
freedoms,  and 

Whereas,  The  deprivation  of  free  TV  programming  would  he  a  great  loss  to 
the  elderly  and  sick  who  cannot  leave  their  homes:  to  those  on  fixed  and  limited 
incomes  and  unable  to  subscribe  to  PAY  CABLE  TV.  consequently  stripping 
these  people  and  a  great  majority  of  Americans  of  free  TV  which  provides 
information,   world-politics,  education  and  entertainment,  and 

Whereas.  Siphoning  of  programs  from  free  broadcast  to  PAY  CABLE  TV 
eliminates    AT. I.   listeners   excepting  those   with  PAY   CABLE   TV.    and 

Whereas.  People  living  in  rural  areas  who  do  not  and  never  will  have  cable 
connections  in  their  homes  will  forever  be  denied  the  programs  siphoned  away 
by  PAY  CABLE  TV  with  a  loss  to  these  people  of  this  public  service,  therefore, 
be  it 

Resolved,  That  the  New  York  City  Federation  of  Women's  Clubs  in  conven- 
tion assembled,  Miv  20th.  1975.  Carneeie  Hall  New  York.  RECOMMENDS 
AYT)  URGES  THE  FEDERAL  COMMUNICATIONS  COMMISSION  AND  THE 
CONGRESS  ill'  THE  UNTTED  STATES  TO  1/  I  /  W  I  /  \  IND  CONTINUE 
Tin:  PRESET  T  FUNDAMENTAL  SYSTEM  OF  FREE  BROADCASTING  AND 
TELECASTING   In   the  United   states,  and  be  it   further 

Resolved,  That  copies  of  this  resolution  be  sent  to  the  Honorables,  Governor 

Hneh    Carev,    Senators    Javlts   and    Buckley,    Mr.    Richard    Wiley.    Chairman    of 

FCC.  Washington.  D.C..  to  the  New  York  City  area  members  of  the  Houa 
Renresenta fives   and    Mr.   Robert    Resor.   Executive   Director,   Office   for   I 

Television.  National  Association  of  Broadcasters. 
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Statement  of  Sidney  W.  Dean,  Jr.,  Communications  Committee,  National 
Board  of  Directors,  Americans  for  Democratic  Action 

Americans  for  Democratic  Action  submit  the  following  testimony  on  the 
monopoly  aspects  of  pay  programs  restrictions  by  the  Federal  Communications 
Commission  quote  the  freemarket  place  for  communications  services  demands 
unabridged  access  by  all  originators  and  marketors  of  legal  content  and 
unabridged  choices  by  the  public. 

The  arbitrary  restrictions  of  the  FCC  on  otherwise  legal  broadcast  and  cable 
content  protects  monopoly  practices  of  broadcasters  network  and  copyright 
owners  in  violation  of  free  and  fair  business  competition  and  the  First  Amend- 
ment. We  urge  the  Congress  to  prohibit  any  abridgement  of  legal  content  and 
free  all  media  from  the  anti-competitive  controls  of  the  vertically  integrated 
monopoly  carrier  systems.  

Statement  of  John  W.  Scott,  Master,  National  Grange,  Washington,  D.C. 

The  National  Grange  desires  to  make  a  brief  statement  of  its  views  on  cable 
television  for  the  record  of  hearings  held  by  the  Senate  Subcommittee  on  Anti- 
trust and  Monopoly.  But  first  a  short  explanation  of  Grange  interests. 

The  Grange  is  a  108-year-old  rural  family  fraternity.  While  it  is  customarily 
or  frequently  looked  on  as  a  general  farm  organization  comprised  of  producers 
of  food  and  fiber,  and  while  it  has  its  roots  in  the  farming  community,  many 
of  its  members  reside  in  towns,  villages  and  suburban  and  urban  areas.  More- 
over, while  tied  together  by  an  interest  in  agriculture  and  the  development  of 
rural  areas  in  which  services  will  be  available  on  a  par  with  metropolitan 
areas,  their  interests  cover  a  wider  field. 

Therefore  the  Grange  is  more  than  a  farm  organization.  Its  purpose  is  to 
serve  the  total  interests  of  the  rural  community  and  the  nation.  Thus,  policies 
and  programs  of  the  Grange  encompass  a  broad  array  of  circumstances  affect- 
ing the  lives  of  rural  Americans ;  they  result  from  member  action  generated  by 
total  community  and  national  interest — not  by  agricultural  interest  alone. 

At  its  last  Annual  Session  in  November,  1974,  the  delegate  body  of  the  Na- 
tional Grange  passed  the  following  resolution  : 

"CABLE     (PAY)     TELEVISION" 

"Whereas,  the  Federal  Communications  Commission  is  conducting  a  proceed- 
ing to  determine  what,  if  any,  action  it  should  take  in  relaxing  the  conditions 
which  presently  apply  to  cablecasts  for  the  reception  of  which  a  per-program 
or  per-channel  charge  is  made :  therefore,  be  it 

''Resolved,  That  the  National  Grange  opposes  any  action  by  the  Commission 
which  would  reduce  or  impair  the  quality  of  free  over-the-air  broadcasting 
services  now  available." 

Let  it  be  understood  that  the  Grange  does  not  oppose  cable  television  per  se. 
It  has  its  place  and  probably  even  has  advantages  in  certain  areas  of  the 
countryside  where  over-the-air  broadcasting  presents  difficulties  and  offers  only 
poor  reception.  Moreover,  we  recognize  that  there  must  be  a  reasonable  sub- 
scription charge  to  meet  expenses. 

However,  cable  television  presents  a  very  real  and  pressing  problem  to  the 
rural  residents  of  America  represented  in  large  part  by  organizations  such  as 
the  National  Grange.  That  problem  is  the  lack  of  any  television  service  which 
could  result  if  the  small  broadcasters  located  in  medium-sized  rural  communi- 
ties which  presently  serve  these  rural  dwellers  are  driven  out  of  business  because 
they  are  unable  to  compete  economically  with  multi-channel  cable  television 
systems  which  import  distant  signals,  originate  programming  and  sell  advertising. 

As  cable  service  is  expensive  and  the  cost  increases  with  decrease  in  the 
density  of  area  participation,  the  rural  areas  of  the  nation  would  be  the  last 
to  be  served,  if  ever.  Yet  the  need  of  rural  areas  for  television  for  receipt  of 
information  and  recreation  is  demonstrably  greater  than  in  urban  areas. 

It  has  been  and  will  continue  to  be  the  position  of  the  National  Grange  that 
intensive  development  of  cable  television  should  be  opposed  until  it  offers  com- 
prehensive and  economical  service  to  rural  residents. 
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We  fear  that,  unless  controlled,  cable  television  and  particularly  cableca 
for  the  reception  of  which  ;i  pre-program  or  per-channel  charge  Is  made  (pay 
cable)  as  distinct  fr<>in  general  subscription  charges,  will  affect  free  over-the-air 
broadcasting  and  perhaps  even,  In  the  long  run.  destroy  <>r  at  Least  seriously 
impair  such  broadcasting  as  it  now  exists.  Pas  cable  television  could  siphon  off 
sports  events,  recent  movies  and  other  programs  of  particular  interest  from  the 
free  TV  service  now  available.  The  nation  has  a  precious  commodity  in  free 
television  to  the  general  populace  which  must   not    be  lost. 

<  Mice  again,  however,  let  it  be  understood  that  we  are  concerned  not  only  with 
matters  of  decreased  service  and/or  increased  costs  to  rural  America.  We  are 
also  concerned  with  those  matters  as  they  affect  the  poor  and  low-income  citizens 
in  metropolitan  areas  and  wherever  they  may  be. 


Pay  TV  Communities,   September  1,  1975;  23  States — Total:  140* 

ARKANSAS  1 1)— Fayetteville. 

CALIFORNIA  (21)— Beverly  Hills,  Concord,  El  Segundo,  Escondido,  Long 
Beach,  Los  Angeles  City,  Los  Angeles  County.  Montclair.  Monterey.  Ontario, 
Oxnard,  Pacific  Palasades,  Palos  Verdes,  Portions  of  San  Bernardino  City,  San 
Diego,  Santa  Barbara.  Santa  Monica,  Stockton,  Sonnyvale,  Upland,  and  Walnut 
Creek. 

I » EL  A  WARE  ( 1 )— Wilmington. 

FLORIDA  1 1.")—  Coconut  Creek,  Deerfield  Beach.  Lauderhill,  Lighthouse  Point, 
Miami  (MDS),  N.  Palm  Beach.  Pensacola.  Pompano  Beach,  Sarasota,  Sunrise. 
Tamarac,  Venice,  Vera  Beach,  Wilton  Manors,  and  Winterhaven. 

GEORGIA  i  2  i—  DeKalb.  and  Macon. 

HAWAII   (2)— Hilo,  and  Honolulu. 

ILLINOIS  (3)— Chicago  (MDS),  and  Moline,  and  Silvis. 

[( >WA  1 2)—  Bettendorf,  and  Davenport. 

MARYLAND  (1)— Baltimore  (MDS). 

MASSACHUSETTS  (1)— Pittsfield. 

MICHIGAN  (1)— Flint. 

MINNESOTA  (2)— Fridley,  and  St.  Cloud. 

MISSOURI  (1)  —  St.  Louis  (MDS). 

NEW  JERSKY  ( 13)— Burlington,  Cliffside  Park.  Dover,  E.  Orange,  Gloucester 
City,  Hoboken,  Morristown,  N.  Bergen,  Oakland,  Ocean  City,  Parta.  Ventnor, 
and  Yineland. 

NEW  YORK  (36) — Amsterdam.  Babylon,  Bayside,  Beacon,  Binghampton.  Brook- 
haven.  Buffalo,  Corning.  East  Syracuse  Elinira.  Endicott,  Forest  Hills.  Glovers- 
ville.  Hempstead.  N.  Hempstead  Huntington  Islip  Ithaca,  Jamestown,  Johns- 
town. Manhattan,  Mt.  Kisco,  Mt.  Vernon.  N.  Syracuse,  Oleau.  Oneonta.  Oyster 
Bay.  Peekskill  Rochester.  Rome.  Smithtowii,  Spring  Valley,  Troy.  Vestal. 
Wappingers  Falls,  and  West  Haverstraw. 

OHIO  (2)— Columbus  and  Toledo. 

ORE<;<  >N  (4)—  Coos  Bay.  M>  rtle  Creek,  Reedsport.  and  Winston. 

PENNSYLVANIA  (26)— Allentown,  Bangor,  Bethlehem.  Blue  Ridge,  Bradford. 
Canonsburg,  Carbondale,  Coplay,  Easton,  Emmaus,  Harrisburg,  Hazelton,  Lans- 
ford.  Mahanoy  City,  Mt.  Carmel,  Nazareth.  Palmerton,  Perkasie,  Pottsville, 
Scranton,  Sellersville,  ShamoHn,  South  Philadelphia,  Sparta,  Warren,  ami 
Wilkes-Barre. 

south  Carolina  (4)— Anderson,  Abbeyville,  N.  Myrtle  Beach,  ami  N. 
Charleston. 

TENNESSEE   (1  )— Jackson. 

TEXAS  (  I  i      Bel  Air.  Bouston   (MDS),  Pasadena,  and  San  Angelo. 

V  IRC  IN  I A    (1  i      Rest  on. 

WASHINGTON,  D.C.  (1)-    Washington,  D.C.  (MDS). 
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Docket  No.  19554 


Before  the 
FEDERAL  COMMUNICATIONS  COMMISSION 

Washington,  D.C.  20554 

In  the  Matter  of 


Amendment  of  Part  76, 
Subpart  G,  of  the  Com- 
mission's Rules  and  Regu- 
lations Pertaining  to  the 
Cablecasting  of  Programs 
for  which  a  Per-program 
or  Per-channel  Charge  is 
Made. 

Amendment  of  Sections 
73.643(b)(2)  and  74.1121 
(a)(2)  of  the  Commis- 
sion's Rules  and  Regula- 
tions Pertaining  to  the 
Showing  of  Sports  Events 
on  over-the-air  Subscrip- 
tion Television  or  by 
Cablecasting. 


Docket  No.  18893 


FIRST  REPORT  AND  ORDER 

Adopted:  March  20,  1975.  Released    April  4,  1975. 
By  the  Commission: 

INTRODUCTION 

1.  This  proceeding,  commenced  by  a  Notice  of  Proposed 
Rule  Making  released  July  24,  1972'  and  expanded  in  scope  by 
a  Further  Notice  of  Proposed  Rule  Making  released  August 
12,  19742  inquires  into  Uov.  the  Commission  can  best  regulate 
subscription  cablecast  table  television  system  operations  and 
over-the-air  subscription  television  stations  in  the  public 
interest.  Or,  put  more  concretely,  how  can  these  operations  be 
so  regulated  that  their  subscribers  receive  the  maximum  quan- 
tity, quality,  and  diversin  nl  piogramming  without  the  service 
they  receive  impairing  the  service  supplied  to  non-subscribers 
by  conventional  advertiser  supported  television  broadcast 
stations 

2    The  discussion  below  is  subdivided  -is  follows: 

Introduction 

Summary  of  Comments  received 
Broadcast  television 
Broadcast  subscription  television 

Cable  television 

5ubs(  ription  cable  television 

Motion  picture  and  television  program 

production  industries 
Sports  interests 

Theatre  owners  and  operators    

Miscellaneous  individuals  and  groups 
Discussion  and  resolution  ol  [inn  ceding 
Purpose  ol  rules 

Jurisdiction . 

General  discussion 
Feature  film  rules 
Sports  rules  . 
Series  rules 

Ninety  percent  and  advertising  rules 

Application  of  rules  to  leased 

channel  programming     

Preemption  ol  local  i  egulation  "I 

subscription  television  operations 
Rule  making  proceeding  to  fin, no  open   .  . 


para. 

1 

para. 

23 

para 

25 

para 

4 

para. 

dI 

para. 

"4 

para. 

85 

para 

11)4 

para 

119 

para 

\1~. 

para. 

144 

para. 

147 

para. 

1d2 

para. 

160 

para. 

186 

para. 

209 

pai  .i 

212 

p.ira    214 

para    216 

para    218 


3.  Subscription  television  broadcasting  involves  the  broad- 
casting ol  a  scrambled  television  signal  which,  on  payment  nf 
,i  Fee,  subscribers  are  authorized  to  unscramble  Subscription 
cablecasting   involves   the   closed-circuit    cable   television   system 


\    [i  ,       <  Propnn  :   Ruli     Making  and    Mem   randum   Opinion  and  Ordei 
Docket  19554,  FCI       t-652    I    FCI     lit  893    10 

lFvrthei    V..',..   oj  Proposed  Rule   Mutant;  and  Ordei  fat   Oral  Argument 
Docket  19554   FCC  74-878    18  FCI     M  I  .3  (19    I 


distribution  of  non-broadcast  programming  for  whirh  the 
cable  television  system  subscriber  is  charged  an  additional 
program  or  channel  fee  beyond  the  regular  monthly  fee  for  the 
system's  television  signal  reception  service.  Subscription  cable- 
casting may  either  be  undertaken  bv  the  system  operator  or  by 
an  independent  entrepreneur,  who  contracts  with  the  system 
operator  for  the  distribution  of  his  programming.  The  Com- 
mission has,  in  its  regulations,  distinguished  between  subscrip- 
tion cablecasting  and  regular  cablecasting  for  which  no  addi- 
tional per-program  or  per-channel  charge  is  made 

4.  Technically,  the  systems  for  distributing  subscription 
cablecasting,  guarding  against  unauthorized  access  to  the 
programming,  and  billing  for  it  are  varied  Perhaps  the  sim- 
plest method  is  to  distribute  the  programming  on  one  or  more 
of  the  channels  on  a  cable  television  system  that  cannot  be 
received  on  conventional  television  receiving  sets.  Those  sys- 
tem subscribers  who  wish  to  receive  the  additional  program- 
ming are  supplied  with  a  device  which  converts  the  program- 
ming to  a  channel  receivable  on  a  conventional  television  set. 
Those  ordering  the  service  are  typically  billed  85-7  monthly 
for  the  additional  channel  of  programming  received.  Other 
systems  in  use  or  under  development  permit  a  separate  charge 
to  be  made  for  each  program  viewed  These  systems  either 
require  the  subscriber  to  purchase  a  ticket  for  each  program 
in  advance,  which,  when  inserted  into  the  decoding  device  in 
the  subscriber's  home,  provides  access  to  the  programming  or 
utilizes  the  return  communications  capacity  of  the  system  or  a 
telephone  connection  to  activate  a  central  computet  facility 
which  releases  the  programming  through  the  subscribe!  s 
decoding  device  and  performs  the  billing  functions  At  the  time 
of  the  second  oral  argument  in  this  proceeding  (October  23-25, 
1974),  there  were  approximately  100,000  subscribers  in  the 
United  States  receiving  pay  cable  television  service 

5.  As  with  subscription  cable  systems,  there  are  a  variel\  ol 
technical  systems  under  consideration  lor  use  in  connection 
with  subscription  television  stations  Whatever  the  specific 
configuration  of  the  system,  however,  it  is  basically  intended 
to  permit  access  to  subscription  programming  only  by  those 
who  have  paid  for  it.  Although  no  subscription  television 
station  is  now  on  the  air  broadcasting  subscription  program- 
ming applications  have  been  granted  to  permit  such  oper- 
ations in  Newark.  New  Jersey;  Milwaukee,  Wisconsin;  and 
Boston,  Massachusetts  Applications  are  pending  to  operate 
subsc  i  iption  stations  in  a  number  of  other  cities 

6.  Although  pav  cable  television  system  operations  are  of 
relatively  recent  origin  and  there  are  no  operating  S I V  sta- 
tions elicits  have  been  in  progress  for  almost  lorn  years  to 
establish  a  legally,  technically,  and  economically  sound  system 
for  the  mass  distribution  ol  feature  lilms  and  other  program- 
ming through  a  system  of  subscription  television  The  Com- 
mission's com  cm  with  subscription  television  issues  dates 
back  to  at  least  1950,  when  the  WOR-TV  facilities  in  New 
York  City  were  used  for  an  early  pay  television  test  In  1952, 
Commission  approval  foi  a  nationwide  system  of  subscription 
television  was  sought.  In  1955,  a  rule  making  proceeding  was 
commenced  to  look  into  the  matter.  In  1961,  an  experimental 
over-the-air  subscription  operation  was  authorized  to  operate 
in  Hartford,  Connectit  ui  ( 

Del,, nc  in  these  early  proceedings  appears  to  have  focused 
largely  on  the  following  questions: 

—  II  subscription  service  were  instituted,  would  the  public 
continue'  to  receive  Ihe  same  service  it  had  previously 
obtained  free  ' 
-Would  pan  ol  the  public,  including  especially  the  poor, 
be  deprived  ol  programming  to  which  it  previously  had 
tree  access  ' 

Would  subscription  television  cause  the  closing  of  thea- 
tres, spoils  arenas,  concert  halls,  and  other  places  ol 
public  assembly,  adding  to  the  dec  ay  ol  urban  i  enters ' 


I  In-  earl)   history  ,>l  die  Commission's  concern  „nh  chi*  i>m,c    is  reflected  in 

chc   followine   ,1 ments     Vn/ice    <a  Proposed   HuU    Making  in    0     I 

Ft  (  55-165  .'ii  F  K  "Hk  (1953);  S'olice  ■'  Furlhei  Proceeding,  Hi  57-530 
22  F    K    !758  (1957);  First  Report  in  Docket  11279,  FCC  57-1153    23  FCI 

Second   Report  m    Docket    11279,    FCI      58-182    released   Februar)    27, 
1958     Third  Report  in  Docket   11279,   FCC  59-217    26  FC .(    265  (1959);  Fur- 

the?  Notice  oj  P'nf '/  Rule  Making  and  Xatict    of  [nqum   m   Docket    11279, 

I !68  RK  2d  1501,  released  March  24  1966;  Ordei  Setting  Oral  Argu- 
ment and  Second  Furthei  Notice  at  Proposed  Rule  Making  in  p<„iet  11279. 
Ic  I  67-891,  released  |ul\  31,  1967;  Report  to  tht  FCC  fo  Us  Wn,  ription  Tele- 
vision  Committee,  111    67-819    10  KK  2d  1617,  released  |ulv  14,  1967 
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Would     subscription     television     operations     ip)     fre- 

qun.i  it    might   t"  •'!   i.. i    other  pur- 

!   the  advent  •  >!   pa)    televisi  i  suit   in 

impairment    or    the    total    destruction    "i    free    broadcast 

inns  ' 

In     ild   subscription   service  result   in   the  crei n  "I   new 

and  diverse  programmi 

u      Id    n    i  ontain    mo  inal    .mil    cultural!)    en- 

lightening programming  than  is  found  on  free  television  ' 
Would   n   enable   pi  ■    movies,   s|„,iis    .mil  othet 

entertainment  in  their  homes  at  lowei  cost  ili.m  the) 
would  incur  in  going  out  to  see  thi 

Would  thi  .  provided  nvenlional  television 

i  iding  '.I  the  program  m 
ventional  television  ' 
— h   there   a   publii    interest   in   providing   a   forum   lm    the 
televising    oi    programming    fret     from    thi 
commen  ial  advet 

ii   providi    .i  method  foi   distributing  programming 
that  ilnl  ii"i  have  mass  audieni 

I  ndrr  the  Iree  enterprise  system  do  not  program  pro- 
ducers   have    .i    1 1 l;Ii i  theit     product    tl 

lional  ti  levision  ' 
w     "'I   not  .i  system  "I  direct   payment   television   t> 
ferabli    to  .i   government   Funded  and   influenced  system  ol 
pulilu  broadcasting ' 

'lN  ild  not  the  development  ol  .i  pa)  system  "I  program 
distribution  help  to  cut  back  the  network  domination  ol 
program  production  and  dissemination? 

Would  not  rules  limiting  the  open n  "I  pa)   televi 

systems  violate  the  First  Vmendment? 

-     In    its   J  1 1  •  10 

released  in  Decembei   ..I   1968    the  Commission  concluded  that 
subscription   television  operations   subject   n>  appropriate 
lation    could   add   significant!)    to  the  quality  and  divet 

ion   programming  available  to  the   American   publii    and 
rules    were    adopted    authorizing    and    regulating    over-thi 
subsi  ription  television  si  tions 

"     [Tie  rules  adopted  regulating  S  I  \    opi  ssential- 

l\  provided  that 

Sporl  communit)    during 

the  preceding  two  years  ma)  not  be  shown; 

n  two  yeat  s  old  maj   not  be  shown, 
l   that    12  dims  .i  year  that   are  more  than    |i 
old  in. iv  be  shown 
— no  series  type  ,,l  program  ma)  Ik-  shown; 

commercial     advertising     announcements     ma)      not     be 

show  II.    .Hill 

no  mon   than    "'  percei  iming  carried 

ma)  sist  ol  fi  /ems  combined 

in    Although   in   Docket    I  was  some  mentii 

wired   |>.n    I  ..terns,  its  principal  focus  was  on  over- 

1         nbet    12    1968    the  same  da)   the 
over-tl  m    television    ruli  dopted,    the 

Commiss ssued  its 

ommi  broad 

ranging   inquiry    into   the   <    \Tty* industr)    and   n.  regul 

is    doi  ument,    the    subji  i    im,,i,    operations 

■  I    onl)    briel    and    passing    mention     Subsequcntl) 
Commission  adopted  rules  in   l)...kei    If  nine  .,,„|  ,,, 

-    system   program   origina In 

response  to  pelitii  onsideration  ol  this  dei 

virtually     nleniu.il    to    those    earliei     applied    to    ovet  tl 
subscription  pplied  to  i  ibli    program  origina- 


■ 

Jlf        S'll 

■ 
KCl  i  ,  . 


in  .us    i, ,r    which    .i      per-pr 

'  '      '  pett- 

tions    were    received      Ilu    princi| 

in. m  ..I   Maximum  Vnur    Felecasters    urgi 
th.il    the    rules   should    l«    applied    l"   .ill  union; 

per-program    ..r    , 
.mil    ti\     the    Milium    I'ii  i 

rules  were  over!)   restrict™ 
gravate    ilu     alread)    difficult 
picture   film    producers   In    denying   them   an   outlet    for   their 

feature    films      I  in     MPAA    pe n    received     iron)     rupporl 

from   the   United   States   Department   ol    |usticc    which 
■    eliminated  oi   n 
dopted      I  In     \  nior  tl     Vssociatio 
alleging   that    it    u.is   not    aware   that    subscription   rules 

undet   sii  Docket  N 

siilei.iin.ii  ,,i  the  i ules  until  aftet  the) 
nei  nun  with  ilie  Februar)    I1 

In  its  reconsideration  petition    N  \  1  <  >  argued  that  the 
rules    had    been    adopted    in    i  iol 

in     V r   becausi    propet    notii  e  had   not   bei  n   given  arid 
that   the   growth   ..I   pa)    cab 

and  othet    bi  lepend  on  theatre  patrons  for  their 

survh 

12.   Willi   this  background   in   mind,   ilu    pn 
was  co  ons  as  to  «  I 

the  |  i  Mowed  in  adopting  thi 

and   in  ascertain  whether  the  rules,  originall)   fnrriiul.iied   with- 
out   regard    to    cable    television    operations,    were    subject    to 
improvement     I  he  Commission   indicated   that   it  fell   the  ien 
ii. il  issue  was  not  the  desirabilit)  ible  pa)    l\ 

how    paj  i.in  best  be  regulated 

ng    without 
.it  the  same  time  underminin  •  that 

'free  rvio       I     addition  to  addressing  ilus  gi 

invited    with   respect    to   the   following 

'Hills 

w  hai     ire  the  legal,  technii 

televisioi 
i  ablei  .isii 

b     \re  then      i     thi    I  *ep  it  tmenl  ol    I 
..I  protecting  the  viewing  publii    I 
than  the  existing 

\ie   the   rules   appropri  d    how    should   thes    l>e 

administered    with    respect    ■ 
cablecasting    foi    which   then    is   .,    per-progi 
mil   nut   suh|e<t   tn   the 
operator  ' 
1 1  been  significant   and  relevant  changes  in  ihe 

ire   unlu-.tr  \    that    should   be   reflected   in   the 
rule 

u  Ii    ision   in  this  pro 

made,  the  Commission  concluded  it  would  l» 

-   .iililniiin.il  written  and  oral  comment  in  ilu.  : 
h\    its 

ommission  requested  the  comment 
ol    interested    parties    on    a    numbi  ifii    rule    m 

ils    relating    to    the    feature    film    and    sports    ml. 
addition  the  scope  ••!  the  proceeding,  previousl 
with    subscription    cablecasting    regulalii 
..insider    changes   in   the   rules  appticabli  tele- 

v  isii.ii  slain. ns 

I  -1      I  hi  w  lm  Ii    addii. 

commi 

illowing  will 

.Ills 


\  \  I 
III     I 
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a)  a  rule  permitting  pay  use  of  films  until  thev  are  3,  4.  or 
5  years  old; 

b)  a  rule  permitting  pay  use  of  a  film  for  a  fixed  period 
(9,  IK,  or  24  months)  after  first  pay  use 

c)  a  rule  prohibiting  pa)  use  of  all  but  a  fixed  number  (10?, 
20?,  30?)  of  films  between  two  and  ten  years  old  Those 
"wild  card"  films  available  for  use  as  an  exemption  to 
the  basic  prohibition  would  be  available  for  pa)  use  for 
a  fixed  period  of  time  after  first  pay  use 

d)  a  rule  prohibiting  subscription  television  or  broach  ast 
television  from  obtaining  exclusive  use  of  a  feature  film 
for  more  than  one  year  at  a  time  and  requiring  that  use 
in  one  medium  be  followed  by  use  in  the  other  medium 

15.  Specific  proposals  were  also  set  forth  regarding  the 
manner  in  which  sports  programming  should  be  regulated. 
The  existing  rule  essentially  provides  that  sports  events  ma) 
not  be  subscription  cable-cast  if  televised  "live  on  a  non-sub- 
scription, regular  basis  in  the  community  during  the  two  years 
preceding  their  proposed  cablecast  "  In  practice  the  rule  works 
as  follows:  events  are  broken  into  categories  of  specific  and 
non-specific  events-  Specific  events  are  generally  those  spe- 
cifically identifiable  by  name  and  significance,  e.g.,  the  Super 
Bowl  or  the  World  Scries  Non-specific  events  would  generall) 
be  regular  season  games — the  162  regular  season  games  of 
major  league  baseball  or  the  *2  regular  season  games  ol  a 
NBA  basketball  team  Application  of  the  rule  to  spentii  events 
is  relatively  simple  If  the  event  was  on  Iree  television  in  the 
community  during  each  of  the  two  preceding  years,  it  may  not 
be  shown  on  a  pay  basis.  If  the  event  was  televised  in  only  one 
of  (he  two  years,  that  is  not  considered  "regularly"  tele*  as) 
and  the  event  is  available  for  pay  use.  Thus,  in  actuality  the 
event  need  be  off  free  television  onl)  one  year  before  it  is  avail- 
able on  a  pa\  basis 

16  Non-specific  events  are  further  categorized  in  accordance 
with  existing  sports  and  broadcast  practice.  Each  separate 
category,  as  for  example  home  games  or  away  games,  is  then 
looked  at  separately.  If  a  "substantial"  number  of  games  in 
the  category  were  broadcast  in  each  of  the  preceding  two 
years,  then  none  of  the  games  in  that  categor\  ma\  be  used  on 
a  pay  basis. 

17  Finally,  a  separate  rule  restricts  use  of  specific  events 
like  the  Olympics,  which  do  not  occur  every  year  but  which 
were  telecast  when  the  event  last  occurred. 

18  As  the  result  of  changes  adopted  in  Docket  18893, IJ  the 
rules  governing  the  use  of  sports  programming  on  over-lhe- 
air  ST\  Stations  are  somewhat  different  than  the  cable  rules 
Although  the  rules  basically  follow  the  same  concepts,  they 
differ  in  the  following  respei  ts 

—no  event  televised  in  the  preceding  five  years  may  be  used 
on  a  pay  basis, 

-"regularly1'  is  defined  as  telecast  in  any  one  o!  the  pre- 
ceding five  years  in  contrast  to  the  prior  rule  requiring 
use  in  eat  h  of  the  preceding  vears. 

—  new  events  never  previously  telecast  are  not  immediately 
available  for  pay  use  if  thev  are  the  result  of  a  restruc- 
turing of  the  sport. 

—  the  rules  are  applied  to  events  that  might  be  used  on  a 
pay  basis  on  a  same  day  delayed  basis  as  well  as  to  live 
events 

19  With  respeel  to  this  existing  pattern  ol  regulation,  we 
soughl  comment  on  the  following  specific  questions 

what   should   be  the  definition  of  a   '  substantial      number 

ol  panics  ' 

—  under     the    rules     events    must     be     placed     in    .  ategoi  i< 

Imong  the  categories  are  home  games,  awa)  games,  and 
games  ol  the  week  Do  the  rules  now  permit  or  should 
thev  permit  additional  categories  such  as  weekend  and 
ec  da)  games  da)  and  nighi  games  and  Easi  and  Wesi 
Coast  games'  H  [here  aie  additional  categories,  what 
criteria  should  he  used  in  establishing  the  categories? 
u  hai  ii  events  tail  into  more  than  one  categor)  ' 
should  all  sports  be  treated  alike  or  should  there  be  dis- 
tinctions between  professional  and  amateur  sports  majoi 
sports  and  minor  sports,  team  sports  and  individual 
spor  ts  ■' 
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— generally,  should  the  changes  adopted  in  Docket  18893, 
supra,  which  are  now  applicable  only  to  STV  stations 
be  applied  to  pay  cablecasting0'4 

20.  Finally,  with  respect  to  the  manner  in  which  use  of  non- 
specific events  should  be  regulated,  we  questioned  whether  it 
would  be  possible  to  develop  rules  1)  permitting  subscription 
use  of  all  events  for  which  local  broadcasters  had  a  right  of 
first  refusal  at  prices  consistent  with  those  paid  for  similar 
events  and  which  had  not  been  accepted  for  broadcast  use,  or 
2)  permitting  subscription  use  of  at  least  a  percentage  of  those 
events  in  a  category  of  which  a  substantial  number  but  not  all 
were  being  broadcast 

21.  The  scope  of  the  proceeding  was  further  expanded  to 
give  specific  consideration  to  two  further  matters  not  previous- 
ly considered.  The  first  related  to  the  alleged  warehousing  of 
feature  film  product  During  the  earlier  course  of  this  pro- 
ceeding, pay  cable  interests  had  expressed  their  concern  that 
the  intended  operation  of  the  existing  rules  was  being  frus- 
trated by  the  pre-emptive  purchase  of  feature  films  by  national 
television  networks  in  an  anti-competitive  effort  to  deprive  pay 
operations  of  feature  films  and  so  drive  from  the  market  at 
an  early  date  a  potential  new  competitive  force  It  was  said 
that  the  networks  were  purchasing  films  with  exclusive  rights 
against  pav  use,  belore  the  films  were  two  years  old  and  even 
though  the)  did  not  themselves  intend  to  make  use  of  the 
films  until  two  or  three  years  after  the  rights  were  initially 
obtained  Comment  was  sought  on  whether  rules  should  be 
adopted  by  the  Commission  regulating  such  film  purchasing 
practices 

22.  The  final  matter  on  which  comment  was  sought  was 
prompted  by  a  rule  making  petition  filed  by  the  National 
Association  of  Theatre  Owners  It  concerned  the  question  of 
whether  rules  should  be  adopted  requiring  persons  commenc- 
ing pa)  i  able  operations  to  give  advance  notice  to  the  Com- 
mission so  that  the  Commission  would  be  informed  as  to  the 
growth  and  development  of  such  operations. 

SUMMARY  OF  COMMENTS 

23.  Initial  comments  and  reply  comments  in  this  proceeding 
were  filed  Novembei  I  and  November  29,  1972,  respectively 
Oral  argument  before  the  Commission  en  barn  was  held  on 
Novembei  3,  6,  and  7 ,  1973.  Comments  and  reply  comments  in 
response  to  the  Further  Notice  were  filed  September  23  and 
October  4,  1 974,  with  the  second  oral  argument  taking  place 
October  23,  24.  and  25,  1974  In  response  to  tin  initial  Notice, 
some  40  comments  and  reply  comments  were  received  totaling 
over  800  pages  Some  56  persons  appeared  at  the  initial  argu- 
ment In  response  to  the  Further  Notice,  comments  from  o\er 
11)0  persons  were  received  totaling  over  1,500  pages  Eighty- 
two  individuals  appeared  and  spoke  at  the  second  oral  argu- 
ment. 

24.  For  purposes  of  reviewing  the  comments  submitted, 
we  have  found  it  useful  to  divide  them  into  the  following  cate- 
gories 

1  Broadcast  television 

2  Broadcast  subscription  television 

3  Cable  television 

4  Subscription  cable  television  entrepreneurs 

5.  Motion  picture  and  television  program  production  in- 
dustry 

6.  Sports  interests 

7.  Theater  owners  and  operators 

s     Miscellaneous  individuals  and  groups 

Broadcast  Television 

25.  Comments  were  received  from  14  broadcast  interests 
including  comments  from  the  National  Association  ol  Broad- 
casters, the  Association  of  Maximum  Service  relecasters,  and 
the  three  major  networks      AB<  I,  (  :BS.  and  NB< ! 


:  s, ,  paragraph  2-4  of  ihr  Further  Notice,  supra  nme  2  We  stated  in  Inotnote 
11  nf  thai  dm  umrni  th.n  the  remaining  petitions  I* >r  reconsideration  of  <mr  Re- 
pari  and  ').,/,,  in  Docket   18893,  F(  (       2  263    24  FCC  2d  271  (1972)    »..uld  be 

considered    in    ihis    j eeding     Thr   portions   of  those   petitions   which   remain 

pending  relate  in  ihc  ST\  sports  rules  We  have  considered  the  petitions  as 
pan  nf  our  general  consideration  ol  the  M\  rules  and  will  therefore  terminate 
the  proceeding  in  Dot  kei  18893 
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cast    interests   are    unanimously    opposed    to    any    relaxation    of 
the  feature  film  rule 

34.  Although  the  broadcast  parlies  generally  urge  that  the 
existing  rules  be  retained,  the  following  specific  alterations 
are  suggested.  The  existing  rules  apply  onlv  to  cablecast 
programming  distributed  for  a  per-program  or  per-channel 
charge.  It  is  suggested  that  the  rules  ought  also  to  apply  to 
cablecast  programming  distributed  without  any  additional 
charge  on  the  grounds  that  the  same  potential  for  program 
siphoning  exists  here  as  in  the  per-channel  or  per-program 
charge  area  It  is  also  suggested  that  pay  operations  be 
limited  to  one  channel  on  cable  television  systems,  and  that 
pa%  (able  be  required  to  originate  a  substantial  number  of 
hours  of  non-pay  programming  to  equalize  pay  cable  s  role 
with  that  of  STV  \B(  proposes  .1  modification  to  the  present 
two-year  feature  film  rule  It  would  require  that  prior  to  the 
pay  exhibition  of  a  feature  film,  such  film  must  be  licensed  for 
conventional  television  broadcast  not  laier  than  25  to  30 
months  after  theatrical  release  This  would  prevent  rest  and 
re-release  and  would  insure  thai  leature  films  reach  conven- 
tional television  within  a  short  period  alter  their  theatrical 
run 

35  All  four  leature  film  proposals  included  in  the  Commis- 
sion's Further  Notice  are  rejected  because  the  broadcasters 
claim  they  would  resuli  111  delay  between  theater  and  con- 
ventional television  exhibition  at  best,  and  at  worst  would 
completely  remove  some  films  from  the  television  market.  It 
is  asserted  that  the  average  time  taken  by  leature  films  to 
reach  conventional  television  put  forth  by  the  program  pro- 
ducers is  misleading  because  ol  the  inclusion  of  a  few  block- 
busier  films  which  weights  the  average  on  the  long  side  In 
[974  VBC  claims  to  have  purchased  28  feature  films  which 
averaged  29  months  between  theater  release  and  their  broad- 
cast period.  The  exclusion  ol  a  few  blockbuster  films  would 
shorten  this  period.  Therefore,  the  broadcast  interests  claim 
that  the  present  two-year  rule  reflects  actual  market  distribu- 
tion practice  and  an)  relaxation  ol  11  would  ai  least  delay  the 
broadcast  use  of  leature  films  The  NAB  asserts  that  the  two- 
year  rule  actually  aids  pay  interests  because  it  encourages 
program  produceis  to  make  films  available  for  home  pay 
exhibition  before  the  two-yeai  period  runs  Any  relaxation  of 
the  rule  would  delay  the  conventional  broadcast  use  of  a  film 
and  would  interim-  .villi  th(  publii  s  ability  to  see  the  film 
when  its  appeal  is  still  fresh 

36.  It  is  claimed  that  any  shrinkage  of  the  eight-year  period 
between  a  feature  film's  second  and  tenth  yeai  after  theatrical 
release  during  which  home  pay  use  is  now  banned  would  en- 
courage program  producers  to  withhold  ai  least  the  best  films 
from  conventional  television  use  Since  network  exhibition  ol 
a  film  diminishes  its  value  foi  pay  use  the  broadcasters  claim 
that  the  program  producers  will  distribute  their  best  films  in 
the  following  manner  theatrical  release -home  pay  release — 
rest — second  run  theatrical  release  second  run  home  pay 
release  Thus  the  film  would  never  reach  conventional 
television  The  facl  thai  .1  very  few  blockbuster  lilms  like  The 
Godfather"  do  not  reach  home  pay  distribution  during  the 
present  two-year  period  does  not  outweigh  the  benefit  to  the 
public  of  having  such  films  offered  via  conventional  television 
on  ihe  earliest  possible  claic 

37  Indepcndeni  broadcasters  in  particular  oppose  any 
relaxation  of  the  present  ten-year  rule  Metromedia  claims  that 
older  films  constitute  between  25  and  10  percent  "I  the  pro- 
gramming on  three  ol  lis  television  stations  Statistics  sub- 
ed  bv  the  NAB  indicate  thai  during  .1  three-week  period. 
ercenl  "I  all  the  films  broadcast  by  Washington,  I)1 
Baltimore  television  stations  were  ten  years  or  older  The 
figure  was  79  percenl  to  92  percenl  Foi  the  three  independent 
stations  in  those-  markets  Kaisei  Broadcasting  states  that  it 
holds  nights  to  5,036  films  "I  which  1,512  arc  more  than  ten 
years  old  Metromedia  has  devised  an  economit  model  which 
indicates  thai  .1  pay  cable  operation  with  only  5,500  sub- 
scribers would  have  the  economii  potential  in  outbid  television 
broadcasl  stations  like  \\  1  It.  Washington  DC.  which 
pays  an  average  ol  SI 2' m  foi  the  lilms  it  shows 

S8     The  broadcasl   interests  contend   thai   the  large  number 

ol    feature   lilms   "available1     foi    I ideasi    use-  is   misleading 

Metromedia  claims  thai   only   aboul  one  hall  ol  the  older  lilms 

available   are   suitable   foi    televis broadcasl    use-,   and   only 

Ice, hi   23   percenl   could    be   called   desirable     It   is  asserted  that 


these  few  desirable  older  films  would  be  siphoned  by  the  pay- 
operators  should  the  present  ten-year  restriction  be  relaxed. 
Metromedia  claims  that  talk  of  simultaneous  use  ol  older 
feature  films  by  pay  and  conventional  broadcast  interests  is 
unsound  It  would  be  in  the  best  interesi  of  both  the  program 
producers  and  the  pay  operators  to  maximize  revenues  h\ 
withholding  the  besl  older  films  from  conventional  television 
for  exc  lusive  pay  use. 

39.  Among  the  broadcasl  interests  only  ABC  proposed  a 
change  in  the  present  rule  prohibiting  subscription  use  ol  all 
series  type  programs  ABC:  proposed  a  rule  which  would  per- 
mit subscription  use  of  non-network  series  which  have  not 
been  shown  on  conventional  television  lor  five  years,  and  all 
original  productions  which  are  innovative  and  diverse 

40  A  numbei  of  broadcast  interests  suggest  that  the  exisi- 
ing  rule  requiring  that  no  more  than  9(1  percent  of  subscrip- 
tion cablecasting  consist  of  feature  films  and  sporis  combined 
be  amended  to  a  requuemeni  permitting  less  use  of  films  and 
sports  events  I  his  is  alternatively  suggested  as  necessary  to 
restrict  the  amount  of  program  siphoning  that  might  take 
place  or  as  necessary  to  encourage  the  development  of  a  more 
diversified  type  of  programming  offering.  ABC,  lor  example, 
would  have  us  loiver  to  no  more  than  60  percent  sports  and 
films  combined, 

41  With  regard  to  the  sports  rule,  there  was  unanimous 
suppon  among  the  broadcast  interests  for  amending  the  cable 
rule  to  comply  with  ih.u  now  in  ellec  1  for  STV.  1  hey  contend 
thai  the  danger  of  sports  siphoning  is  even  more  apparent  with 
regard  to  pay  cable  than  STV  because  of  cable's  multichannel 
c  apability. 

42  Although  the  broadcasl  interests  agree  that  the  spoils 
rule  should  lie-  strengthened,  there  is  a  wide  range  of  opinion 
as  10  the  amendments  which  should  be  made  The  MSI  com- 
ments proposed  a  ban  on  all  sports  carriage  within  one  week 
of  the  occurrence  of  the  event.  ABC:  would  retain  the  existing 
ST\  rule  for  speciln  events  and  have  the  Commission  consider 
requests  by  pay  interests  to  carry  non-specific  events  ecu  an 
ad  hoc  basis  rather  than  attempt  to  refine  the  existing  rule. 
Another  proposal  along  this  line  would  ban  pay  use  of  the 
four  major  sports  except  where  a  showing  is  made  lhat  pay 
carriage  would  not  affecl  the  sport's  availability  on  conven- 
tional television 

43.  The  opinion  ol  what  should  constitute  a  substantial 
numbei  ol  non-specific  sports  events  ranges  from  10  percenl 
Ms  I.  to  2s  percent,  Metromedia  and  NAB  The  remainder 
game  proposal  contained  in  the  Further  Notice  is  generally 
regarded  bv  broadcast  interests  ,,s  unworkable  It  is  contended 
that  sports  events  .m-  nol  fungible  because  ol  differing  spec- 
tator interests  in  teams  and  the-  differing  limes  at  which  games 
are  played  Thus  the  remainder  game  concept  would  result  in 
all  the-  must  clc-su.ihlc-  games  being  placed  on  pa\  •  ■  1  ■* - 1  aliens. 
leaving  the  least  desirable  games  lor  conventional  television 
broadcast  The  righl  id  first  refusal  concepi  is  also  rejected 
by  the  broadcasters  because  ol  ihe  administrative  clilhculiv  111 
determining  the  reasonableness  ol  an  offer.  CBS,  howevei 
advocates  tin-  righl  ol  firsi  refusal  concept  when  applied  to 
new  sports  events  There  is  absolute  agreement  among  broad- 
casl   interests  thai  no  new    categories  ol    sports  events  be  recog 

nized    Any  furthc  1   cai rizalion    il   is  asserted,  would  increase 

the  ability  ol  pay  interests  to  carry  sports  programming 

44  The  broadcasl  interests  generally  deny  thai  w.uc- 
housing"  "I  feature  films  lakes  place  II  is  admitted  thai  in  a 
vc-i\     lew     instances     1    network    may     contract    foi     exclusivity 

during  a  porl I  the  two-yeai   period  aftei  a  film's  theatrical 

release,    bul    this    only    occurs    when    the    film    is    scheduled    lor 

early     network    exhibition     "Mich    exclusivity     prote 1     il    is 

argued,  is  necessary  to  protect  the  film's  v alue  to  the  network 
ABC  asset  is  that  ol  all  feature  films  10  which  n  purchased 
rights  between  August  1,  190'),  and  Juh  31.  19^4.  only  two 
were  noi  tc-lc-cast  h  is  charged  that  the  proposal  made  In 
N(  I  A  to  ban  all  exclusivity  arrangements  would  benefit  only 
the  pay  interests,  since  the  usual  market  distribution  patirrn 
makes  leature  lilms  available  to  pay  interests  before  conven- 
tional broadcast  interests 

1  1  In-  broadcasl  interests  supported  ihe  proposal  thai  p.u 
operations  hi-  1  eqiiii ed  to  notify  the  Commission  prioi  to  the 
commencement  ol  iIhii  activities  Such  notification  would  as- 
sisi  the  (.omiinssii.n  in  assessing  the  developmenl  ol  pay  cable 
telci  ision  opei  ations 
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proposal  i.i  suspend  ih<-  subscription  rulrs  foi 
which  »j>  submiucd  l>\   NCTA  a  mm) 

othei   i  able  ii.ii  i.  us  mil  program 

l>\  the  broadcasting  interests  Metromedia  characterizes  the 
proposal  .is  an  'insidious  trap  li  is  argued  that,  should  the 
Commission    suspend    the  •■    again    !*• 

given  riii,-  trenched   pa)    interests  would  mm  an) 

attempt   to  reinstate  the  rules  with  arguments  thai   to 
would    1I1-:  hed    viewing   habits   ol    subscribe! 

investors  who  will  havi  llai  •  on  the 

Ii.ims  •■!  the  statu: 

Broadcast  Subscription  Television 

i :  -the-  ni  subsi  ription 
stations  filed  comments  in  ifiis  proceeding  Each  "I  these  com- 
ments is  briel  liall)  that  the  program  con- 
tent regulati  iblc  t"  subs  tblecasting  and  to 
subscription  broadcasting  should  i»-  the  same  I  in  STA  inter- 
tlso  support  the  proposed  requirement  that  cable  televi- 
systems  providi  notification  to  the  Commission  within 
ihiru  days  "I  the  commencement  ol  subscription  programming 
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The  NCTA  claims  that  the  broadcasters'  predictions  of  the 
economic  power  of  pay  cable  ignores  the  high  capital  and  labor 
costs  to  the  cable  industry;  the  division  of  revenues  among 
program  supplier,  channel  lessee,  and  system  operator;  the 
multiplicity  of  operators  purchasing  different  programs;  and 
the  impossibility  that  all  subscribers  would  want  to  watch  the 
same  programs.  But  even  if  pay  cable  had  the  magnitude  of 
economic  resources  in  the  future  to  buy  up  features,  the  mo- 
tion picture  suppliers  would  never  permit  exclusive  use  by  pay 
interests.  The  exhibition  of  feature  films  on  conventional  tele- 
vision, regardless  of  prior  showings  in  the  theater  and  on  pay 
cable,  will  continue  to  be  a  critical  source  of  income  for  the 
motion  picture  companies. 

56.  On  the  issue  of  siphoning,  Viacom  International  Inc., 
points  to  a  Stanford  Research  Institute  study  which  predicted 
that  pav  television  viewers  in  1985  will  not  spend  more  than 
seven  percent  of  their  viewing  hours  watching  pay  program- 
ming. This  indicates  that  the  effect  of  pay  cable  on  convention- 
al television  will  be  slight,  if  there  is  any  effect  at  all.  In  sup- 
port of  this  view,  the  California  Community  Television  Associ- 
ation states  that  only  six  tenths  of  one  percent  of  California 
television  households  are  pay  cable  subscribers.  These  figures 
show  that  the  conventional  television  audience  is  not  now,  nor 
is  it  likely  to  be,  threatened  by  pay  cable.  With  its  vast  viewing 
audience  intact,  conventional  television  will  continue  to  have 
the  economic  resources  to  provide  the  quality  of  programming 
whuh  it  now  delivers.  The  extent  of  these  economic  resources 
is  demonstrated  by  several  recent  network  film  purchases: 
$10  million  for  "The  Codfather,"  $5  million  for  "Gone  With 
The  Wind,"  and  $3  million  for  "The  Poseidon  Adventure." 

57.  The  NCTA  states  that  the  broadcast  interests  speak 
much  of  delay  with  regard  to  feature  films,  but  that  is  not  the 
issue.  It  asserts  that  the  basis  for  the  Commission's  pay  tele- 
vision and  pay  cable  rules  has  been  the  concern  of  depriving 
the  public  of  programming  it  now  receives  free.  For  the  first 
time  in  the  Further  Notice,  the  Commission  raised  the  issue 
of  delay.  The  Commission  should  not,  it  is  said,  establish  regu- 
latory precedent  that  it  will  regulate  the  timing  of  which 
programming  is  shown  on  broadcast  television.  The  Commis- 
sion does  not  restrict  theatrical  runs  to  force  movies  to  reach 
conventional  television  earlier,  and  no  more  reason  exists,  it 
is  argued,  to  restrict  the  length  of  time  feature  films  are  used 
by  pay  cable.  In  any  case,  the  NCTA  states  that  pay  cable 
exhibition  of  feature  films  without  restraint  will  not  delay  the 
exhibition  of  feature  films  on  conventional  television.  The 
average  time  between  first  theatrical  release  and  first  telecast 
has  remained  at  five  years  and  two  months  for  the  seven  tele- 
vision  seasons  since  1967-68.  The  imposition  of  the  present 
two-year  rule  ha's  not  hastened  the  market  process  by  which 
feature  films  reach  conventional  television. 

58.  Additionally,  the  cable  interests  join  the  program  sup- 
pliers in  stating  that  the  present  rules  ignore  the  fact  that  any 
significant  increase  in  demand  for  feature  film  and  series 
product  will  result  in  an  increase  in  the  supply  of  such  pro- 
gram product  The  supply  of  programming  is  elastic.  Produc- 
tion studios  are  in  difficult  economic  straits  and  unemployment 
among  actors  and  production  personnel  is  chronically  high 
With  increased  outlets  for  its  programming,  the  program 
software  industry  would  gird  itself  for  increased  production  to 
meet  the  demand.  This  increase  in  supply  would  aid  not  only 
the  subscription  cable  industry,  but  also  provide  more  pro- 
gramming and  particularly  more  general  audience  program- 
ming for  both  theaters  and  broadcasters.  Any  argument  that 
more  programming  cannot  be  produced  is  refuted  by  the  recent 
increase  in  made-for-television  movies. 

59.  The  cable  television  interests  are  unanimous  in  their 
opinion  that  the  existing  rules  which  generally  prohibit  use  of 
feature  films  more  than  two  years  after  their  first  general 
theatrical  release  are  overly  restrictive  and  result  in  the  better 
films  never  becoming  available  for  pav  cable  use  because  they 
continue  to  be  used  in  theaters  for  the  whole  two-year  period 
The  NCTA  slates  that  the  pay  rules  in  effect  "warehouse" 
feature  films  because  of  the  restrictions  placed  on  their  use. 
It  claims  that  since  there  is  no  rationale  for  the  feature  film 
and  series  rules,  the  NCTA  is  opposed  to  all  of  the  alterna- 
tives listed  in  the  Further  Notice  as  well  as  to  the  existing  rule 
Most  cable  interests  agree  with  the  position  ol  the  NCTA, 
although  a  few  specific  alternative  proposals  were  advanced. 

60.  TM  Communications  Company  favors  the  first  proposal 
set  out  in  the  Further  Notice  as  the  one  freeing  the  most  films 


for  pay  use.  It  suggests  a  five-year  rule  with  the  caveat  that 
pay  use  of  a  film  would  be  limited  to  a  24-month  period  from 
its  first  pay  cable  use. 

61.  Cablecom-General,  Inc.,  favors  the  second  proposal 
contained  in  the  Further  Notice.  It  suggests  that  a  film  should 
be  made  available  for  pay  use  for  a  period  of  time  related  to 
the  length  of  its  theatrical  run.  Then  conventional  television 
should  be  allowed  the  same  amount  of  time  to  exhibit  the  film, 
after  which  there  should  be  no  restrictions  on  its  use 

62.  TclePrompTer  Corporation  agrees  with  the  position 
of  the  NCTA  that  all  feature  film  restrictions  on  pay  use 
should  be  removed.  Moreover,  it  suggests  that  the  Commission 
should  prohibit  a  film's  use  by  conventional  television  until 
pay  interests  have  had  an  adequate  opportunity  to  exhibit  it. 
TelePrompTer  states  that  there  should  be  a  "window"  for 
pay  use — for  instance  a  floating  one  year  rule — during  which 
pay  interests  would  have  exclusive  use  of  a  film  between  its 
theatrical  run  and  its  exhibition  on  conventional  television. 
The  NCTA  rejects  the  "window"  concept,  whether  or  not  it  is 
for  exclusive  pay  use.  It  states  that  such  a  rule  unfairly  affects 
subscribers  of  new  systems  built  after  the  window  has  closed 

63.  Cable  television  interests  contend  that  the  series  and 
feature  film  rules  are  unnecessary  and  self-defeating  because 
there  exists  considerable  quantities  of  unsold  program  product 
that  could  be  used  by  pay  cable  operations  without  withdraw- 
ing any  product  from  broadcast  use.  Comments  filed  in  Docket 
18179  (concerning  limitations  of  exclusive  purchases  of  pro- 
gramming by  broadcast  stations)  indicate  that  there  is  sub- 
stantial program  product  available  for  broadcast  use  which 
remains  unsold.  Of  the  54  separate  series  programs  placed  in 
syndication  in  the  top  50  markets  between  1965  and  1970,  5.1 
percent  of  the  markets  remained  unsold  and  of  the  31  feature 
film  packages  placed  in  syndication,  32.1  percent  of  the  mar- 
kets were  unsold.  Of  the  many  thousands  of  films  over  ten 
years  old,  subscription  cable  may  only  use  12  films  a  year 
under  existing  rules,  although  it  is  clear  most  of  these  films 
will  not  have  broadcast  exposure  during  that  time. 

64.  The  NCTA  contends  that  there  should  be  no  limitation 
on  the  exhibition  of  feature  films  by  pay  cable  after  network 
exhibition-  Once  the  film  has  been  shown  on  network  tele- 
vision or  even  contracted  for,  there  can  be  no  hypothetical  con- 
cern about  siphoning  or  delay  There  is  a  large  supply  of 
feature  films  available  for  both  broadcast  and  pay  cable  use 
According  to  NCTA's  study  of  the  Detroit  market,  for  exam- 
ple, the  five  television  stations  in  that  market  televised  2,271 
films  during  the  12-month  period  Of  the  18,000  films  avail- 
able in  the  market,  15,729  were  not  televised.  Similar  situa- 
tions exist  in  the  markets  of  Houston,  Sacramento,  Syracuse 
San  Antonio,  Orlando/Daytona  Beach,  Cedar  Rapids  Water- 
loo, Portland/Poland  Spring,  Sioux  Falls  Mitchell.  Amarillc 
and  Washington  The  anti-yvarehousing  rule  proposed  by  the 
NCTA  (see  paragraph  68,  infra)  would  insure  unrestricted 
simultaneous  use  of  older  films  by  pay  interests  and  conven- 
tional television  because  the  film  producers  will  be  anxious  to 
exploit  both  markets.  In  response  to  the  contention  of  Metro- 
media (see  paragraph  38,  lupra)  that  there  are  only  a  very 
limited  number  of  suitable  older  films  available  for  broadcast 
use.  the  NCTA  asserts  that  in  a  recent  12-month  period  all 
of  the  Washington,  DC  television  stations  purchased  only 
530  film  titles.  With  something  like  18,000  titles  available,  it 
is  claimed  that  there  is  an  abundance  of  quality  film  product 
available  for  both  conventional  television  and  pav  use. 

65.  The  NCTA  and  many  other  cable  interests  would  have 
the  Commission  abandon  its  series  rule  altogether  The  Cali- 
fornia Community  Television  Association  states  that  at  least 
pay  cable  should  be  alloyved  to  carry  series  which  have  been 
rejected  by  conventional  television.  This  proposal  is  someyvhat 
in  line  with  that  of  ABC  (see  paragraph  39,  supra)  Viacom 
International,  Inc.,  proposes  that  pay  interests  be  allowed  to 
develop  their  own  series  programs.  It  states  that  pay  cable 
provides  an  opportunity  to  air  series  programs  with  less  than 
mass  audience  appeal. 

66.  Cable  interests  submit  that  the  sports  rules  are  overly 
restrictive  because  there  is  a  significant  number  of  sports  events 
which  will  not  be  broadcast  and  which  the  rules  prohibit  sub- 
scription television  systems  from  using.  The  NCTA  suggests 
that  the  existing  two-year  rule  be  retained  but  not  expanded 
to  five  years  as  it  has  been  for  STV.  For  non-specific  events, 
the  network  or  local  broadcaster  should  be  granted  a  right  of 
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I  irst,   the  freedom  of  both  mi- 

mine  covered  by  the  rule  to  bu\  and  sell  such  program- 
ming in  the  open  market  is  unlawfully  and  unjustifiably 
restrained     V, ,    A     1        /  Bi  .     H 

1  U.S.  20  nd.  the  rule  undermines  existme 

policies   favoring   competition    in    the   distribution   and   h- 
programming   in   thr   movie   and   sports   indus- 
tries   Sei  B  RKO  Radii 
U.S.  251  I  US 
And  third,  and  ultimately    In  withholding  from 
pay    1  .il-lc,  .isu-is    the    essential 
without    which    they                    impete    will 
the  rule  preserves,  and  strengthens,  the  existing  n 
position   of   many    broadcasters   and     particularly     ol    the 
networks    Each  ol  tht                                                    whether 
taken  individually   or  collectively,  would,  it  the\   were  the 
result    of    private    as    opposed    to    governmr 
constitute  a  violation  of  the  antitrust   laws     Se<    S 
\,       )                                              U.S.  34 
restrictions   on   the   ability    ol    pay    i  eely 
compete    with    broadcastet                    ctly    in   conflict    with 
the  priKompetitm    policy    "I   tht    Communii               v  •    md 
with    Congressional    policy     favoring    competition    link 
expn                  ided,    and    may    only    Ik-    im| 
compelling   showing   thai   they 
and   will   not   obstruct,   objectives   ol    the  Communicatio 

\,  1 


The   restrictions   ii  pon   pay    cablecasting   by 

lion  ■   '   upon   the  Commission's   assumption  ll 

pay   cablecasting    al   some  point  in  the  futui  rsull 

in  the  siphoning  of  programs  bom  "free"  telcvisii 
by    depriving    viewers   ol    some   programming   which   ll 
might  otherwise  receive  without  chargi 
to  date    is  totally  unsuppoi 
and  is  founded  essentially    upon  speculation 
I    Because   there   is   all) 
cablt 

13    led    by    ihe    NCTA   | 
,.11    moratorium  on  such  rules  alirr  which  time  the  nct- 
woiks  and  broadcast  interests  should  Ik-  ic<|ii,  fy   any 

proposed  restrictions  on  pay   cablt  claimed  thai 

such  a  four-yeai    period  would  allow    ihr  marketpl 
determine  whelhet    nn   restriction! 

films   and     - 

interest    t  ablecom-General,    fin 
sion  undertaki 


- 
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period  to  assess  the  possible  effects  of  pay  cable  programming 
on  conventional  television  service. 

Subscription  Cable  Television  Entrepreneurs 

74.  Comments  were  received  from  five  subscription  cable 
television  entrepreneurs.  The  comments  of  this  group  generally 
reflect  those  submitted  by  the  cable  television  interests,  assert- 
ing that  the  Commission  has  no  jurisdiction  to  impose  the 
cable  television  program  restrictions  and,  in  an\  case,  the  re- 
strictions with  regard  to  feature  films  and  series  programs  are 
not  needed  to  protect  the  public  interest,  and  the  restrictions 
with  regard  to  sports  programs  should  be  relaxed  to  permit 
pay  cable  carriage  of  events  not  televised. 

75.  In  addition  to  the  antitrust  and  constitutional  issues 
raised  by  the  cable  television  interests  (paragraph  72,  supra) 
and  the  justice  Department  (paragraph  124,  infra).  Home  Box 
Office,  Inc  ,  el  ai,  asserts  that  the  subscription  rules  are  con- 
stitutionally defective  in  that  they  are  vague  and  overbroad 
SAACP  v.  Button,  371  U.S.  415  (1963),  United  States  v. 
Robel,  309  U.S.  258  (1967).  The  overbreadth  of  the  rules  is 
demonstrated  by  the  fact  that  they  prohibit  the  pay  cable  ex- 
hibition of  feature  films  and  sports  events  even  when  there  is 
no  danger  of  siphoning,  the  evil  against  which  the  rules  were 
designed  to  guard  HBO  points  out  that  the  rules  frustrate 
its  desire  to  exhibit  "Butch  Cassidy  and  the  Sundance  Knl 
even  though  ABC  has  contracted  to  show  the  film  in  1976. 
Pay  cable  exhibition  of  the  film  could  in  no  way  affect  its 
exhibition  on  conventional  television.  In  the  sports  area,  the 
rules  operate  to  withhold  from  pay  cable  hundreds  of  events 
which  conventional  television  has  no  desire  to  telecast.  As  to 
the  issue  of  vagueness,  HBO  points  to  Section  76.225(a)(2) 
of  the  Rules  which  prohibits  the  subscription  cablecast  of 
sports  events  which  "have  been  televised  live  on  a  nonsub- 
scription.  regular  basis."  The  Commission  has  never  provided 
concrete  guidance  as  to  how  this  rule  will  be  applied  in  spe- 
cific circumstances,  thereby  making  compliance  with  the  rule 
an  impossibility. 

76.  The  pay  cable  interests  state  that  they  provide  a  unique 
form  of  entertainment,  even  when  the  same  product  is  available 
in  theaters  and  on  conventional  television,  and  that  this  diverse 
entertainment  opportunity  should  not  be  denied  the  public  on 
the  speculative  ground  that  to  do  so  might  in  the  future  affect 
conventional  television.  Optical  Svstems  Corporation  points 
out  that  "There  are  several  distinct  features  of  pay  cable  pro- 
gramming, particularly  feature  films,  which  fulfill  the  desires 
of  many  American  families  the  opportunitv  to  see  feature 
films  in  the  privacy  and  securitv  of  one's  own  home  m  their 
original  form;  uninterrupted  by  commercials:  at  the  newer 's 
convenience;  and  most  significant,  at  a  cost  lor  the  entire 
family  that  is  less  than  a  single  child's  admission  ticket  to  a 
movie  theater."  With  regard  to  the  siphoning  issue,  Warner 
Communications,  Inc.,  states  that  pay  cable  now  reaches  only 
about  two  tenths  of  one  percent  of  the  nation's  television 
homes,  and  all  pay  cable  operations  have  been  operating  at 
losses.  Under  these  circumstances,  Warner  questions  the 
ability  of  pay  cable,  now  or  in  the  foreseeable  future,  to  outbid 
conventional  television  for  programming 

The  subscription  cable  entrepreneurs  cite  lack  of  suffi- 
cient film  product  as  one  of  the  most  important  restraints  on 
their  continued  growth.  Optical  Systems  Corporation  states 
that  104  feature  films  are  required  each  year  by  a  pav  cable 
operation.  It  says  that  from  September,  1972,  to  August,  1973, 
only  370  feature  films  were  released.  Of  these  only  114  were 
acceptable  for  pay  cable  showing,  the  rest  having  "X"  or 
"hard  R"  ratings,  or  being  undubbed  foreign  films,  etc.  Of 
these  114  acceptable  films,  only  89  were  made  available  to 
Optical  bv  the  film  owners.  Many  of  the  89  films,  particularly 
the  better  ones,  had  theatrical  runs  lasting  most  of  the  two- 
year  period  which  the  rules  allow  for  pav  cable  exhibition  But 
even  if  the  two-year  rule  were  relaxed  to  a  three  or  four-year 
rule.  Optical  asserts  that  very  little  new  product  would  be 
made  available  for  pay  use  because  most  of  the  acceptable  film 
product  of  the  past  two  years  has  already  been  exhibited  by 
subscription  systems.  Pay  cable  must  have  access  to  the  vast 
number  of  films  over  two  vears  old  in  order  to  fill  its  program 
schedules.  Optical  attributes  most  of  its  subscriber  disconnects 
to  the  lark  of  sufficient  quantity  and  quality  of  feature  films, 
particularly  family  oriented  films 

78.    Optical  asserts  that  films  over  ten  years  old  can  neither 
be    purchased    from    their    producers    nor    distributed    to    sub- 


scribers at  the  rate  of  only  12  per  year  It  states  that  these 
older  films  can  only  be  purchased  in  large  packages  and  must 
be  exhibited  in  film  festival  type  blocks  of  20  to  30  a  week 
along  with  at  least  two  current  movies  Because  of  these  mar- 
ketplace realities  and  the  restrictions  placed  on  older  films  by 
the  Rules,  Optical  states  that  it  has  never  purchased  or  ex- 
hibited feature  films  over  10  years  old 

79  Commenting  on  the  series  program  rule,  Home  Box 
Office  suggests  that  the  rule  should  be  changed  so  that  it  bars 
at  the  most  only  series  which  have  been  distributed  by  a  na- 
tional television  network  within  the  two  years  preceding  the 
date  of  the  proposed  cablecast.  It  claims  that  the  present  rule 
bans  any  type  of  innovative  or  special  interest  series  program, 
as  well  as  series  which  have  been  rejected  by  conventional 
television. 

80.  Because  none  of  the  four  alternatives  to  the  present  fea- 
ture film  rule  contained  in  the  Further  Sotice  would  adequate- 
ly meet  their  product  needs,  the  pay  cable  interests  consider 
the  alternatives  unacceptable.  Instead,  they  favor  the  proposal 
of  the  NCTA  and  other  cable  interests  that  the  feature  film 
and  series  program  rules  be  suspended  for  at  least  four  years 
during  which  lime  the  effects  of  unrestricted  film  use  could  be 
studied  Since  the  results  of  such  action  would  not  occur  over- 
night, it  is  claimed  that  the  Commission  would  have  plenty  of 
time  to  take  remedial  action  should  harmful  effects  develop. 

81  Home  Box  Office,  Inc.,  states  that  both  alternatives  to 
the  present  sports  rule  contained  in  the  Further  Xotice  would 
be  more  acceptable  than  the  existing  rule,  and  that  the  second 
alternative  is  better  than  the  first  because  it  would  free  more 
sports  events  for  pay  cable  use.  However.  HBO  claims  that 
both  alternatives  still  suffer  from  overbreadth  because  thev 
would  deny  to  pay  cable  some  games  which  would  not  appear 
on  conventional  television.  HBO  supports  a  rule  which  would 
give  a  right  of  first  refusal  to  conventional  television  only  as 
to  those  games  which  have  been  previously  telecast.  Regardless 
of  the  number  of  games  which  had  been  telecast  in  the  past  in 
any  given  category,  such  a  rule  would  allow  pay  cable  to  carry- 
any  games  which  conventional  television  elected  not  to  carry 
during  the  forthcoming  season.  Thus  the  public  would  not 
have  to  wait  one  year  or  three  years  or  five  years  for  an  oppor- 
tunity to  view  games  not  seen  on  conventional  television. 

82.  In  response  to  several  questions  presented  for  discussion 
in  the  Further  Xotice,  HBO  states  the  following: 

The  base  period  for  the  cable  television  sports  rule  should 
remain  the  same  and  not  be  increased  to  five  years  as  it  was 
in  the  STV  rule. 

The  "substantial  number"  of  games  necessary  to  invoke  the 
sports  rule's  prohibition  of  pay  cable  carriage  should  be 
75  percent 

The  Commission  should  recognize  additional  categories  of 
events  on  an  ad  hoc  basis  The  categories  presently  re.  og- 
nized  are  sufficient  in  most  situations. 

The  sports  rule  should  be  applied  no  differently  to  a  situa- 
tion   in    which    a    team's    telecasts   fall    into    more   than   one 
category  than  if  thev  fall  into  only  one  category. 
No    distinctions    should    be    made    between    professional    and 
amateur  sports,  major  sports  and  minor  sports,  team  sports 
and  individual  sports. 
Additionally,    HBO    suggests    that,    if    the    sports    rule    is    not 
significantly   altered,   the  Commission   should   clarify  the  status 
of  post-season  or  play-off  games  in  the  various  sports. 

83.  On  the  warehousing  issue.  Optical  Systems  Corporation 
states  that  the  following  warehousing  instances  have  been 
reported: 

1  that  early  in  1974,  CBS  acquired  4  films  from  MOM 
under  a  contract  that  prohibited  pav  cable  exhibition 
during  at  least  portions  of  the  2-year  available  exhibition 
period.  These  films  were  "Slither."  "  Soylent  Green,' 
"They  Only  Kill  Their  Master,"  and  "Pat  Garrett  and 
Bill v  the  Kid"  In  fact,  Optica]  was  informed  bv  the 
distributor  of  these  films,  soon  after  they  were  licensed 
by  CBS,  that  thev  would  no  longer  be  available  for  pav 
cable  exhibition; 

2.  that  NBC  acquired  "Day  of  the  Dolphin"  In  a  pre- 
release contract  that  prohibited  pay  cable  exhibition 
during  the  entire  two  year  period,  and  through  the  broad- 
cast period.  In  fact,  "Day  of  the  Dolphin"  has  never  been 
made  available  to  pav  cable; 
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'i  thai  'Cabaret'  ind  "Papillon"  wen  excluded  from  p.i> 
cable  exhibition  by  arrangement  belweci  VB(  and  \lbcd 
trtisu  Neither  film  was  evei  i       Optical 

4    ili.it   the     French  Connection'     which  was  btst  released 

theatrically    01 bei    7     1971     «.i-   sold   to  CBS  in 

isivit)  i  lausi  •  d  an) 

pa)  cable  exhibition  subsequent  to  0  ITus, 

ite  the  fact  thai  the  license  precluded  r  I »«-  network 
from  vli^'w  ing  the  film  iiiitil  <  ii  tobei  ol  i 

I  (dusivit)    provisions   can   be   implied   where  t il'n-  that 
originally    "<"'  made  available  to  pa)   cabli    haw 

i  .1  from  pa)  I""11 

in  il.r  expiration  ol  the  twi  d     1  his  is  ihi 

with  the  following  films    "Poseidon    Vdventun         Slilh- 

Soyleni    Green         Chai  lotti        Wi  b 
W  |n  .,,,:,  |776  Val  h  hi     P  ipi  i  Shamus"; 

I  hi    Stone  Kill..         I  Mela 
homa    <  Irudi  I  osl    Horizon         I  tilling!  i 

|oe'  w  ishes  W  intei  I  > 

awa) 

i  oincidently,  no  films  produced  oi  financed  foi   theatrical 

\H<    havi   been  madi   available  to  pa) 

I  In  M   films  include  such  titles  as      Cabarel         Kotch"; 

i  harle)         I  in  •■   Shool  Horses  Don'l    Hiey?'      'Straw 

Dogs";'   rake  the  Money  and  Run        -  rway"; 

|  Bonnet       ind     1  he  1 1 

le  numerous  requests  theatrical  films  produced  by 
Cinema  Center  Films,  a  CBS  subsidiary,  were  nevet 
made  available  to  pa)  cable    ["hese  films  include 

M  m         S igi  I  he  \n  .ii    Between   Mi 

Womi  I  hi    B        in  lh,e  Band";     Prime  <  lut'        \ 

\l.,,,  i     ,i.  ■   Hoi  •  I  hi    Ri  ivers      and    'Bue  Wan  i 

White  Death  " 

lard  again  I                        ■  ■■  litive  prai  lii  i      Opi     il   sub- 
mits thai   the   Commission   should   prohibit   ai  :nt, 

b\    contract    or    otherwise     whereb)    commercial    bi 
preclude  the  licen  lure  films  tin-  right  to  licena 

films  fur  exhibition  on  non-broadcast  media    Alternative!) 
Corjarnission  could   reach  the   same  result   b)    interpreting  the 
m  i.il  interest  rul«       Si  i  ide  the 

television    networks   from   obtaining   exclusivit)    rights   against 
other,    non-broadcasl    media     Home    Box    Office    states    that 
exclusivit)   against  pa)  cable  should  be  limited  to  .i 
maximum  pi  0  days  prioi   to  the  first  presentation  In 

the  broadcast  purchaser,  plus  the  run  ol  the  contract    provided 
thai  the  i  nun  .ii  i  i-  not  unnecessaril)  long 

In  sunini. H  subsi  i  iption  i  able    ele- 

vision  entrepreneurs  is  reflected   in  the  following  statement  "I 
I  lome  Box  I  I 
Pa)  cable  needs  access  to  Ii  iture  films  and  sports  at  this 
stage   nl    us   development     Bi    n   i    ihi         ■■■■■■    lot    spe- 
cialized programming  is  still  being  plumbed    and  its  shape 

and  dire ns  are  still  unknowt  little  specialized 

|U  tlit)  noi  onl)   would 

publii    be   forbidden    to   experience   a    nevi    dimension   in 

entertainment,  il  would  Ik-  absolute!)  denied  the  rigl 

see  ire  films  which  cithet  "ill  nol  appe; the 

networks  of  will  .ip|i<\u  at  iritonvenienl  times  oi  several 
.i  would  be  deprived  permanenil)  ol  the 
large  warehouse  "I  sporting  events  which  do  noi  reach 
conventional  television  I  In  publii  should  noi  I*-  asked 
in  pa)  a  penall)  to  protecl  broadcasting,  particularl) 
when-  thai  penall)  is  not  necessar)  ijec- 

livc 

Finally,   putting  aside   all   ol   these   positivi  In 

pa)  cable  should  nol  be  limited  to  programming  othei 
than  feature  films  and  sports  the  answei  is  thai  the  Con- 
stitution the  i  Vet  and  ttie  antitrust  laws 
requite  thai  the  question  lie  posed  in  ihr  convt 
beginning  presumption  must  be  that  pa)  cable  ma)  carr) 
an)  programming  il  wishes;  and  lh<  must  be 
why  should  pa)  cable  lie  limited  not  wh)  nol  I  In  propei 
lr<al  poinl   hi   departure 

in)   in. in ni  i   unless  ihi 
vim  ing  i  '  - « •  ■  - 

t)  ol  television  m  i 


Motion  Picture  and  Television  Program 
Production  Industries 

11    \ 

Im  .   and   a   group  ..I    motion   pici  lies  which 

in.  ludi  s  the  Motion  P 

various   program   suppliers   and   copyrighi   ... 

m  ..l  these  progi  am  suppliet  ii  ling 

•    films  and 
cable   ti 

umptions  <>!   fact,    violate   the   Fit 
i  .1    the    i  ommissii  I   are 

contrar)   lo  the  antitrust   laws     I"  the  extent  thai  tl 

i)   ihr  cable  television  interests  and  tlie 
subscription    entrepreneurs,    ihcv   will    nol    l>e    repi 
However,  a  numbi  made  b)  the  program  syp| 

shed  ies  in  this  proceedii 

i  mi    suppliei  s    assert    thai    subscrip 

the   iheati  ii  al   m    ihi 
ventional  television  outlet  fat   motion  pictures,  but  will  ei 
the  total  audience  which  will   see  feature  films    Al   the 

time,   ii   "ill  furnish  an   incentive  foi    'In    producti I   high- 

tninorit)  tastes    K 
ib. in  siphoning  product  from  conventional  television,   iln 
uram   suppliers  argw    ibai  the  introducl 
television   market    will    decrease    the   cost    ..I    film    , 
theaters  and  television  and  increase  the  suppl)  "I  feature  dims 

I  In   program  suppliers  stale  thai  tbe  unrestrii 
ing  "I   feature  libns  In    subscription   cable   led  II   not 

result  in  the  siphoning  ol  these  iiims  from  conventional  tele- 
vision  Ibis  conclusion  is  based  mi  (I)  .i  comparison  ..I  the 
relative    si/c    and    economii    impoi  the   conveni 

i. ni  and  pa)   cable  markets  and  the  dependence  ■■!   pro- 
ducers  un  revenues  from  conventional  lelevisia  I  data 

concerning  ihe  average   umc   period   thai  ela|  en  ibe 

general  theatrical  release  ..I  a  feature  film  and  lis  iirsi  showing 

etwork  television;  and  (3)  the  emergence  ..I  a  ni 
motion  picture     the  made-for-T\    movie     which  b.is  replaced 
the  theatrical   feature  as  the  dominant   movie   shown   on  net- 
work television  and  which  demonstrates  the  el  upplv 

ire  film  produi  i 

MCA  claims  thai  the  potential  sale  ol  ilm  to 

pa)  cable  at  the  present  time  would  earn  al  m. .si  SJ  i""1  l.'i 
die  producei    This  estimate  is  bast  lo  the 

film  b)  30U  ni  the  total  pa)  .able  homi 
the  cable  system  splii   50-50  with  ibe  producei     II 
with  the  esi 

ventional    television   durint  K   0,000 

for  network  showing  and  1250,000  to  S  ng  In 

local   stations   in   syndication     M<    '. 

I 
able  i  siphon  movies  awa)  from  il  tele- 

vision 

;  ite   thai    as   a   general 

motioi  made  foi   theatrical  exhibition  will  !«•  lia 

:    in  1 1  i  theaters,  (2)  subscription  televisioi 
works,   and   (4)   local   stations     I  Ins  distribution   i 
will,   the   hi  lotion  picture  distribution    In 

.In    [oinl  Comments  ol  the  Program  Suppliers,  il  is  stated 

l     is   impossible   lo  imagim  in  othei    than   insanit) 

which  ise    a    dislrjbutoi    lo   continue    licensing    ibe 

picture  indefinilcl)  l"i    Famil)  (  i 

from  this  market   has  dried  up     and  when  a  pot  ..I  gok 
In  gained  from  a  network  exhibition 

I  he    program    supplii 
.   film  <ti-.ii  ibulion  will  nol  n 
television    Statistics  are  provided  which  indicate  that  iht 
age    (mean)    numbei    >.t    months   which   elapsed    between   ibe 
iheatri  B   film   and   us   In  si    showi 

network  television  foi  the  last  seven  years  u  • 

ii ib. in  :  and  thai  during 

figure  b.is  even  increased  2  26  months     Ibe  mt 

theatrical  features  shown  ..n  commercial  television  during  ibe 
satin  pet  iod  »  •  ■     i    months    ind  ih  n 

i  .1  during  the   I" 

.    ol    1.1.  i.  k  I 
un nubs   nut  the  median  age  was  60  months    I 

uiuie   ih.    median   as" 
months    Looking  al   ibesr  figures  from  ■  dilTerenl 
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program  suppliers  stale  that  during  the  1973-74  season,  101 
movies  out  of  a  total  of  115  theatrical  movies  shown  for  the 
first  time  on  commercial  television — 88  percent — were  over  two 
years  old.  The  program  suppliers  regard  as  unpersuasive  the 
statement  of  ABC'  (see  paragraph  35,  supra)  that  contracts 
for  28  feature  films  entered  into  by  it  in  1974  show  an  average 
elapsed  time  between  theatrical  exhibition  and  permissible 
broadcast  period  of  29  months-  The  program  suppliers  assert 
that  the  ABC  data  is  apparently  based  only  on  availability 
dates  and  not  telecast  dates;  and  that  the  more  reliable  guide 
is  the  entire  schedule  for  the  1973-74  season.  During  that  sea- 
son ABC  telecast  42  features  with  an  average  elapsed  period 
of  70.43  months  from  theatrical  release. 

91  Even  if  delay  does  result  in  some  instances  from  un- 
restricted pay  cable  exhibition  of  feature  films,  the  program 
suppliers  claim  that  the  potential  audience  for  these  films 
would  not  decrease.  A  correlation  analysis  demonstrated  with 
regard  to  1,027  features  covered  by  national  Nielsen  ratings 
that  the  time  lapse  between  the  first  general  theatrical  release 
of  each  motion  picture  and  its  first  showing  on  conventional 
television  had  no  significant  impact  on  its  popularity  with 
television  viewers.  Therefore,  it  is  argued  that  delay  would 
reduce  neither  the  popularity  of  the  feature  with  the  viewing 
public  nor  the  income  generated  for  conventional  television 

92.  Finally,  the  program  suppliers  claim  that  any  increase 
in  demand  for  film  product  created  by  subscription  markets 
will  be  met  by  an  increase  in  the  supply  of  such  product  be- 
cause of  the  present  unused  capacity  of  the  film  production 
industry.  The  best  proof  of  the  elasticity  of  supply,  they  state, 
is  the  recent  and  accelerated  trend  toward  made-f or- television 
films.  In  1970,  such  features  constituted  only  about  20  percent 
of  all  movies  telecast  by  the  networks  Today,  they  constitute 
more  than  60  percent.  Furthermore,  it  is  noted  that  because 
these  features  are  specially  made  for  network  television,  they 
cannot  be  withheld  from  the  networks  and  are  subject  neither 
to  siphoning  nor  delay. 

93.  The  program  suppliers  urge  the  Commission  to  allow 
a  free  feature  film  program  market  to  exist  without  regulation 
in  order  to  permit  the  gathering  of  experience  from  which 
policy  decisions  by  the  Commission  may  be  made  and  regula- 
tions, if  warranted,  be  issued.  Because  of  the  present  lack  of 
experience  with  regard  to  pay  cable  television,  the  program 
suppliers  do  not  favor  adoption  of  any  one  of  the  four  alterna- 
tives proposed  in  the  Further  Notice. 

94.  The  first  alternative,  which  would  extend  the  present 
two-year  rule  to  three,  four  or  five  years,  is  preferred  by  the 
program  suppliers  to  the  existing  rule,  but  they  claim  that 
many  desirable  features  would  still  not  be  made  available  to 
pay  cable.  Features  such  as  "Sound  of  Music,"  "Romeo  and 
Juliet,"  "2001,"  "Gone  with  the  Wind,"  "Bonnie  and  Clyde," 
"Harold  and  Maude,"  the  Disney  features  and  many  others 
are  more  than  three,  four  or  five  years  old.  A  five-year  rule 
would  not  free  many  of  these  pictures  for  pay  cable  use.  The 
suppliers  submit  that  any  time  period  geared  to  theatrical 
release  is  unworkable  and  arbitrary  in  that  the  date  of  thea- 
trical release  triggers  a  most  unreliable  time  clock  for  deter- 
mining the  end  of  the  film's  theatrical  life.  Additionally,  they 
state  that  any  revision  of  the  two-year  rule  makes  no  pro- 
vision for  "grandfathering"  or  for  systems  not  in  being.  As- 
suming the  adoption  of  a  revised  two  to  ten  year  rule  effective 
January  1,  1975,  the  program  suppliers  ask  what  provision 
would  be  made  for  films  more  than  two,  three  or  four  years 
old  that  have  never  been  shown  on  pay  (able-*  Further,  what 
provision  would  be  made  for  systems  which  come  into  being 
thereafter?*  Depending  on  the  starting  date,  they  would  be 
barred  completely  from  showing  a  substantial  number  of  fea- 
tures, or  have  a  choice  of  a  number  of  features  with  fore- 
shortened availability  periods.  The  problem  is  particularly 
acute,  they  say.  in  light  of  the  fact  that  there  are  only  a  relative 
handful  of  pay  cable  subscribers  today — some  90,000. 

95.  The  second  alternative,  the  provision  of  a  window  for 
pay  cable's  use  of  a  film  commenting  on  the  date  of  its  first 
pay  cable  exhibition,  is  criticized  by  the  program  suppliers  as 
being  overly  rigid  and  not  taking  into  consideration  the  various 
requirements  of  each  specific  feature  and  the  need  for  varying 
the  time  periods  for  the  showing  of  a  particular  feature  by  a 
particular  cable  system.  Also,  they  state  that  the  effect  of  such 
a  rule  would  be  to  require  the  smaller  operators  to  accommo- 
date their  choice  of  features  and  the  timing  of  their  exhibition 
to   the   selection    and    scheduling   of  dominant   cable   operators. 


Moreover,  cable  systems  which  may  not  even  have  been  in 
existence  at  the  time  a  feature  was  first  exhibited  for  pay 
would  never  get  a  chance  to  play  it. 

96.  In  the  view  of  the  program  suppliers,  the  basic  short- 
coming of  the  third,  or  Llwild  card,"  alternative  is  that  the 
wild  cards  will  necessarily  be  blockbusters  and  that  the  rule 
would  deny  pay  cable  access  to  other  movies,  some  of  which 
will  be  needed  to  appeal  to  more  specialized  audience  tastes, 
which  now  would  be  barred  by  the  current  two-year  rule.  Thev 
argue  additionally  that  there  is  no  basis  in  fact  or  logic  for 
determining  the  number  of  wild  cards;  that  the  alternative 
does  not  provide  for  systems  not  in  being  which  would  be 
precluded  from  showing  wild  cards  previously  exhibited  on 
other  systems;  that  there  is  no  basis  in  fact  or  logic  for  deter- 
mining the  permissible  limited  period  of  use,  that  large  cable 
systems  would  control  the  selection  and  timing  of  exhibition 
of  wild  cards;  and  that  as  a  consequence  of  the  foregoing,  the 
Commission  and  the  affected  industries  would  necessarily  be 
embroiled  in  frequent  and  protracted  waiver  requests. 

97.  The  fourth  alternative,  which  would  expose  a  feature 
film  to  cyclical  bidding  by  cable  and  television  interests,  is 
impractical  in  the  opinion  of  the  program  suppliers  because  it 
is  incompatible  with  the  business  economics  of  sequential 
motion  piuure  distribution  by  which  feature  films  move  from 
the  theaters  to  subscription  exhibition  to  networks  and  finally 
to  local  stations. 

98.  Commenting  on  the  proposal  of  ABC  (see  paragraph 
34,  mpra)  which  would  allow  a  feature  film  to  be  shown  on 
pay  cable  only  after  a  license  has  been  issued  to  a  network 
for  a  showing  within  25-30  months  from  theatrical  release,  the 
program  suppliers  claim  that  such  a  rule  would  greatly 
strengthen  the  monopsony  position  of  the  networks.  Networks 
could  bar  a  feature  from  pay  cable  entirely  by  failing  to  make 
a  contract  for  its  exhibition  within  two  years. 

99.  The  program  suppliers  also  urge  the  Commission  to 
abandon  its  restrictions  on  the  pay  cable  exhibition  of  films 
over  ten  years  old.  They  claim  that  under  the  restraints  of  the 
present  rule,  pay  cable  systems  have  not  been  able  to  experi- 
ment with  the  offering  of  a  channel  of  classical  or  older  films, 
or  group  of  older  films  which  cater  to  minority  tastes.  In  an- 
swer to  the  assertion  of  Metromedia  (see  paragraph  37,  supra) 
that  a  relaxation  of  the  ten  year  rule  would  permit  pay  cable 
to  outbid  local  television  stations  for  this  older  film  product, 
the  program  suppliers  state  that  the  absence  of  an  unregulated 
market  for  the  carrying  of  these  features  by  cable  systems  has 
made  any  assumption  of  what  a  viewer  would  be  willing  to 
pay  for  such  older  features  pure  guesswork.  Additionally,  they 
claim  that  Metromedia's  assertion  (see  paragraph  38,  supra) 
that  only  some  20  percent  of  the  supply  of  older  films  are 
suitable  for  broadcast  use  serves  to  strengthen  the  argument 
that  at  least  the  large  unused  part  of  the  supply  of  older  films 
should  be  made  available  to  pay  cable  and  not  be  barred  as  it 
is  under  the  present  rules.  The  suppliers  note  that  the  com- 
ments of  Metromedia  listed  as  undesirable  films  on  opera  such 
as  "Aida";  historical  drama  such  as  "Abraham  Lincoln"; 
foreign  productions  such  as  Ingmar  Bergman's  "Virgin 
Spring";  the  French  classic  "The  Umbrellas  of  Cherbourg" 
and  the  Russian  "Ballad  of  a  Soldier";  ballet  type  films  in- 
cluding Balanchine's  "Midsummer  Night's  Dream"  and  the 
"Bolshoi  Ballet  '67";  films  appealing  to  minorities  such  as 
"Malcolm  X"  and  "The  Adventures  of  Chico";  pictures  of 
religious  and  human  interest  such  as  "Albert  Schweitzer"; 
films  appealing  to  juveniles  such  as  "Penrod  and  Sam";  and 
many  others  which  would  be  marketable  by  pay  cable.  The 
program  suppliers  contend  that  it  is  no  answer  to  say  that 
features  which  cannot  be  sold  to  television  shall  be  available 
to  pay  cable  only  upon  a  convincing  showing  to  the  Commis- 
sion that  bona  fide  attempts  have  been  made  to  sell  the  films 
on  reasonable  terms  for  conventional  television  broadcasting 
and  that  they  have  been  refused.  They  submit  that  if  the 
Commission  should  let  itself  be  led  along  the  path  of  waivers 
and  exceptions,  it  would  end  up  in  a  quagmire.  Such  a  pro- 
cedure would  make  the  Commission  the  reluctant  arbiter  as  to 
which  pictures  arc  suitable  for  television  and  which  ones  are 
not,  as  to  the  price  at  which  they  should  be  offered  and  as  to 
whether  the  negotiations  were  conducted  in  good  faith. 

100.  The  program  suppliers  contend  that  there  is  no  danger 
that  series  programming  will  be  siphoned  from  conventional 
television    should    the    present    restrictions    be    removed.    They 
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protecting  all  away  games,  in  a  market  where  a  team 
must  purchase  television  time  to  get  on  the  air  at  all,  of 
protecting  all  away  games  lor  conventional  broadcast 
And,  m  .1  situation  in  which  90%  of  the  games  are  broad- 
cast, not  allowing  the  pav  use  of  the  remaining  10%. 

b)  The  use  of  the  existing  as  well  as  additional  categories 
ot  events  is  supported.  As  evidence  that  the  use  of  home 
and  awav  game  division  comports  with  existing  broad- 
cast practices,  the  following  review  of  hockev  broadcasts 
scheduled  during  the  1973-1974  regular  season  is  pre- 
sented: 


Home 

(    %) 

Away 

(       %) 

Atlanta 

0 

(     0%) 

20 

(   31%) 

Boston 

39 

(100%) 

31 

1    80%) 

Buffalo 

4 

(   10%) 

22 

(  56%) 

California 

0 

(     0%) 

0 

(     0%) 

Chicago 

0 

(     0%) 

39 

inn";,) 

Detroit 

0 

(     0%) 

28 

(  72%) 

Los  Angeles 

0 

(     0%) 

15 

i8 

Minnesota 

3 

(     7%) 

27 

.,<>', 

Niu  York  Islanders 

(I 

0%) 

10 

(  38%) 

New  York  Rangers 

0 

(      0%) 

29 

(  74%) 

Philadelphia 

(J 

(     0%) 

32 

(  82%) 

Pittsburgh 

0 

i     n-;,) 

13 

(   33%) 

St.  Louis 

I) 

(     0%) 

30 

(  77%) 

Similar  patterns,  it  is  urged,  can  be  found  in  other  cate- 
gories. For  example,  because  of  line  charges  and  time 
differences,  it  is  said,  that  Eastern  Time  Zone  teams  do 
not  televise  West  Coast  games.  A  similar  pattern  is  also 
said  to  exist  in  the  telecasting  of  weekday  and  weekend 
hotkey  games — half  of  the  games  and  half  of  the  telecasts 
taking  place  on  either  Saturday  or  Sunday, 

c)  With  respect  to  the  extension  of  those  changes  in  the 
rules  adopted  for  STV  stations  in  Docket  18893  to  sub- 
scription cable,  the  NHL  suggests  that  there  is  no  need 
for  the  extension  of  the  anti-siphoning  period  to  five 
years,  that  games  broadcast  as  the  result  of  Public  Law 
93-107  should  not  trigger  the  anti-siphoning  period,  that 
the  protected  period  should  not  apply  to  new  events,  or 
be  triggered  by  the  broadcast  of  a  tape  delayed  event 
unless  it  is  obvious  that  the  tape  delay  is  merely  a  ruse 
'.o  avoid  the  impact  of  these  rules. 

108.  With  respect  to  the  specific  proposals  for  regulating  the 
Larnage  of  sports  events  set  forth  in  the  Further  Notice,  the 
NHL  objects  to  the  right  of  first  refusal  concept  as  embroiling 
the  Commission  in  disputes  as  to  the  reasonableness  of  offers, 
and  to  the  idea  of  only  permitting  pay  use  of  a  fraction  of  the 
"remainder1'  games  as  an  unnecessary  attempt  to  protect  from 
siphoning  games  which  will  not  in  any  case  be  broadcast. 

109.  The  National  Basketball  Association  and  California 
Sports,  Inc.  comments  include  many  of  the  same  points  made 
by  the  NHL.  California  Sports  notes  particularly  that  in  ,m\ 
delineation  of  categories,  the  Commission  should  not  assume 
that  broadcast  patterns  for  all  sports  will  be  the  same  but 
should  realize  that  each  is  sui  generis.  It  is  also  particularly 
concerned  that  the  rules  not  in  any  way  prohibit  the  use  of 
remainder  games  on  a  pay  basis,  stating: 

Protecting  "remainder1'  games  for  "free"  television  con- 
stitutes the  grossest  form  of  bootstrapping  by  convention- 
al television  broadcasters.  They  start  by  demanding  "anti- 
siphoning"  rules  to  protect  their  existing  monopoly,  then 
they  claim  some  preemptive  right  to  similar  "remainder" 
games  even  though  not  previously  telecast  by  them,  thus 
extending  their  monopolistic  grip  to  new  products  as  well. 

Ill)  The  Mi  A  mmments  suggest  that  the  "substantial 
number  definition  be  a  number  no  less  than  33  1/3%  of  the 
events  in  a  category,  that  all  remainder  games  should  be 
available  for  pay  use,  and  that  in  any  event,  games  offered 
for  broadcast  at  a  fair  price  and  not  accepted  should  be  avail- 
able for  pay  use. 

Ill  The  comments  of  the  Commissioner  of  Baseball  focus 
principally  on  two  points.  The  first  being  that  rules  relating  to 
the  carriage  of  sports  on  a  pay  basis  by  cable  television  systems 
need  to  be  related  to  rules  under  consideration  relating  to  the 
importation    of    sports    on    distant    signal    channels    carried    by 


cable  television  systems. :1  Distant  signal  sports  carriage,  it  is 
said,  will  both  disrupt  pay  use  of  sports  and  may  at  the  same 
time  so  undermine  the  financial  strength  of  sports  teams  as  to 
drive  them  towards  pav  distribution  of  sports  events. 

112  The  second  major  point  is  that  any  new  rules  should 
be  experimental  and  tentative  because  there  simply  does  not 
now  exist  "enough  reliable  market  data  to  make  sensible  pre- 
diction and  decision  on  how  the  development  of  pay  cable  will 
affect  broadcast  viewing  patterns,  sports  gate  receipts,  the 
value  of  over-the-air  broadcast  packages;  advertiser  response; 
and,  finally  the  financial  health  of  broadcasters,  professional 
team  sports,  and  the  cable  industry ."  During  this  experimen- 
tal period,  it  is  suggested  that  the  following  rules  be  in  force: 
§  76.225(a)(2) 
A     Specific  Events 

A  specific  event  shall  not  be  available  for  cablecasting  in  a 
community  where  the  event  has  been  televised  live  on  a  non- 
subscription  basis  for  the  preceding  two  (2)  years. 

B     Nonspecific  Events 

The  number  of  nonspecific  events  of  a  team  which  shall  be 
available  for  pa\  cablecasting  in  a  community  shall  be  the 
average  number  of  games  of  that  team  not  televised  live  on  a 
nonsubscription  basis  in  the  community  during  the  two  (2) 
years  preceding  their  proposed  cablecast;  provided  that,  not 
withstanding  the  number  of  games  telecast  in  the  prior  two 
years,  any  sports  team  may  make  available  ?  number  of  its 
games  for  cablecasting, 

113.  This  rule  would  maintain  the  existing  situation  with 
respect  to  specific  events  and,  with  respect  to  nonspecifti 
events,  would  generally  permit  pay  use  of  that  number  of  non- 
specific games  not  shown  on  free,  over-the-air  television  in  the 
two  preceding  years.  That  is,  sports  teams  could  sell  for  pa} 
use  those  games  not  sold  for  over-the-air  broadcast.  The  Com- 
missioner of  Baseball  terms  these  games  the  "overage."  In 
order  to  avoid  penalizing  those  teams  that  have  in  the  pasl 
made  the  maximum  number  of  their  games  available  to  over- 
the-air  television  and  to  permit  these  teams  to  participate  in 
the  experiment,  an  exception  to  the  general  rule  would  permit 
pay  use  of  a  specified,  limited  number  of  games  of  these  teams 
no  matter  what  the  prior  broadcast  pattern.  Baseball  notes 
that  in  the  past,  something  over  40%  of  all  major  league  pro- 
fessional baseball  games  have  not  been  broadcast  and  that 
there  is  no  reason  whs  pay  use  of  these  games  should  not  be 
permitted  --'  Anticipating  the  argument  that  the  rule  proposed 
could  allow  pay  use  of  the  best  games  leaving  the  less  attrac- 
tive games  for  conventional  broadcast,  baseball  urges  that  the 
problem   is  largely  a   theoretical  one  but   one  which   the  Com- 


"NollCe  of  Proposed  RuU  Making  in  Docket  19417,  FC(  72-109  SC  H  < 
2d  641 

"The  puitern  of  planned  telecasts  of  baseball  games  during  the  19?3  season 
was  ju  follows 


Number 

,»( 
Games 
Tele- 
fast 
48 
52 
65 
30 
148 
129 
35 
32 
40 
20 
28 
22 
M\ 


Atlanta  Braves 
Baltimore  Orioles 
Boston  Red  Sox 
California  Angels 
Chicago  Cubs 
Chicago  While  So* 
Cincinnati  Reds 
Cleveland  Indians 
Detroit   I  i^crs 
1  [ouslon  Astros 
K.in>.f>  City  Royals 
Ins  Angeles  Dodgers 
\lilu  .iiikee  Brewers 
Minnrsota  Twins 
New    ,l  "rk  \leis 
New  York  Yankees 
Oakland  Athletus 
Philadelphia  Phillies 
Pittsburgh  Pirales 
si    Louis  Cardinals 
San  Diego  Padres 
San  Franristo  Giants 
lexas  Rangers 


112 
69 
22 
70 
38 
29 
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18 
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32 

0 

22 

24 

46 

0 

38 

0 

29 

0 

0 
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0 

22 

~ 
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Theater  Owners  and  Operators 
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tinurd    inner    mis    dn  line     According    to    N  \  i  '  < 

the  situaiioi 

trlrvisio;     channels   the   same   movies    upon   wt 
relv    to    sustain    their    operations,    the    motion    pi,  iure    theater 
industtv    would    •■  illy     undermined     Ii    is 

said    that    there   are    lar    from    enough    iiualnv    moti 

now     tvailable    and   it   those   pictures  and   the  revenues   thev 
generate   had   to  <*    shared   with  cable  systems,  the  th> 
already  marginal  profits  would  evaporate  entirely  and  tin 

apital   into   the   industry   would   quickly 
simple    competition   would    not    be    fair     ' 
terns,   i'   is  said    will  !*•  able  to  present  motion  pictures  to  the 
public  .ii  a  lowei   lost  than  that  whuh  could  l<-  sustained  by 
the  motion  picture  theater  industi  'terms; 

feature  films  at  20  cents  per  person  per  film      a  prio 
not    l>e   met    by    the   motion    picture   theater    industrv    under   the 
present    structure     This    allegedlv    unfair    situation    is    said    to 
result   from   cable   systems  amortizing  their  construction 
as  part  of  the  regular  monthly  subscription  fici  I   \l\ 

I    and  including  no  percentage  in  their  pay    IV  char) 
cover  the  cost  of  consu  nise  theaters  cannot  do 

thev  ifTer  from  an  unfair  competitive  disadvantage 

Additionally,  the  thr., in  owners  charge  that  the  Commis 
distant     signal     carriage    rules    and    franchise    fee    limit 
amount  to  financial   subsidization  and  economit    prott 
which    exacerbates    the    unfair    competitive    advantage 
cable  television  has  over  the  theaters 

1  —  1     \\|(i   Mates  that   pav    TV    revenues  enlial 

to  the  viability  "f  cable  and  it.  therefore,  urges  the  t 
to  adopt  a  regulation  which  would  prohibit  (able  ly 
showing   on   a    pav     l\    ihannel   any   motion   puture   that   had 

released  lor  theatrical  exhibition  As  an  alternative 
assuming  the  Commission  is  determined  to  authorize  some 
form  of  cable  pav  TV  motion  picture  exhibition  NATO  suit 
gests  the  adoption  of  a  rule  which  would  prohibit  the  pav 
cable  -bowing  ol  anv  lealure  film  until  one  vear  alter  the  date 
of  the  film's  first   theater  exhibition  or 

within  that  one  vcar  period,  when  such  film  M  tobilcd 

in  the  community  in  which  the  table  system  operates 

122     Ibis   alternative    position    is   justified     NATO    cssrrts 
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essentially  c.xhiv  the  existing  distribution  sv-.trm  preserving 
the  maximum  number  of  outlets  for  each  film,  and  permit  the 
distribution  ol  films  first  to  theaters    s<  t    and 

third  ti 

l.'*    \\|ti    claims    that    the    Commission's    picsem    rules 
could   upset   the   established   feature   film  distribution   pattern 
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a  feature  film  in  a  particular  market  for  a  specified  period  after 
its  first  pay  exhibition  in  the  market  This  alternative,  NATO 
argues,  would  best  prevent  the  siphoning  of  feature  films  from 
theaters  through  the  distribution  of  such  films  to  pay  television 
at  an  earlier  time  than  would  otherwise  be  the  case 

124-  In  its  comments  in  this  proceeding,  the  Department  of 
|ustice  questions  the  authority  of  the  Commission  to  adopt 
rules  designed  to  protect  theater  owners.  It  says  that  "Many 
forms  of  non-broadcast  entertainment  and  communications 
compete  to  some  extent  with  broadcasting  Congress,  however, 
has  not  conferred  upon  the  Commission  either  the  |urisdiction 
or  the  authority  to  balance  these  non-broadcast  related  inter- 
ests in  regulating  the  broadcast  and  related  industries."  To 
this  argument,  NATO  replies  that  the  Justice  Department  has 
urged  and  the  Commission  has  adopted  rules  in  other  proceed- 
ings where  it  was  determined  that  such  action  would  benefit 
the  general  public  Specifically  cited  is  the  Commission's  adop- 
tion of  equal  employment  opportunity  rules  which  were  sup- 
ported by  Justice  because  ol  the  contribution  they  would  make 
toward  reducing  and  ending  discrimination  in  other  in- 
dustries." 16  RK  2d  1561,  1563  Similarly,  it  is  stated  that 
failure  to  adopt  appropriate  subscription  cablecasting  rules 
would  have  a  serious  and  adverse  impact  on  the  future  quality 
m!  urban  life  in  the  United  States  ,uul  that  this  provides  ample 
justification  for  adoption  of  the  rule  suggested. 

Miscellaneous  Individuals  and  Groups 

125.  The  Department  of  Justice  in  its  comments  urges  that 
the  restrictions  on  pay,  cablecasting  cannot  be  supported  at 
this  point  in  time  as  necessary  to  preserve  even  a  minimum 
amount  of  over-the-air  broadcasting  necessary  to  satisfy  the 
public  interest,  that  the  origination  "1  pay  cablecasting  pro- 
gi.ims  by  local  program  sources  docs  not,  on  its  face,  threaten 
any  valid  Commission  policy,  and  that,  in  view  of  the  nascent 
status  of  the  pay  cablecasting  industry,  no  empirical  evidence 
exists  which  would  indicate  that  allowing  pay  cablecasters  to 
provide  popular  programming  will  have  any  serious  adverse 
effects  on  over-the-ait  broadcasting.  According  to  the  Depart- 
ment, if  pay  cablecasting  is  allowed  to  provide  attractive  pro- 
grams and  subsequent  experience  indicates  that  the  public 
interest  is  threatened  as  a  result  thereof,  there  will  be  time 
enough  lor  the  Commission  and 'or  Congress  to  act  on  the 
basis  ol  accumulated  experience.  Such  a  course  of  action  which 
allows  a  new  industry  the  opportunity  to  compete  with  estab- 
lished interests  would,  it  is  said,  seem  much  more  consistent 
with  the  competitive  policies  embodied  in  the  Communications 
\'i  .end  this  nation's  general  competitive  policy  than  adoption 
ol  a  [loin  \  which  cripples  a  new  industry  in  its  attempt  to  offer 
new  services  because  of  speculative  fears  as  to  possible  effects 
upon  established  firms. 

12')  The  Justice  Department  states  that  the  Commission's 
restrictive  policy  with  regard  to  pay  programming  trust 'ates 
its  goal  of  achieving  program  diversity  and  acts  as  a  significant 
deterrent  to  investment  in  pay  cable  The  Department  points 
out  that  the  Commission  has  repeatedly  recognized  the  value 
of  promoting  competition  in  communications  services  in  other 
areas  subject  to  its  jurisdiction  and  uiges  the  Commission  to 
take  the  same  pro-competitive  position  with  respect  to  sub- 
scription cable  television.  See  e.g.:  In  the  Matter  oj  Allocation 
•  >j  Microwave  Frequencies  Above  890  Mcs,  Docket  No.  11866, 
27  FCC  359  (195c>).  29  FCC  82S  (1960);  Computer  Services 
Inquiry.  Docket  No.  16979.  28  FCC  2.1  291  (1970);  Special- 
ized  Common  Carrier  Decision,  Docket  No  18920,  29  FCC  2d 
870  -1971);  Domain  Satellite  Decision,  Docket  No.  16495,  35 
lit:  2d  844  (1972),  and  In  the  Matter  of  An  Inquiry  Reditu; 
to  the  Futur,  I  \,  oj  the  Frequency  Band  806-960  MHz,  Dock- 
et No  18262,  46  FCC  2d  752  (1974)  Die  Department  asserts 
that  the  Commission's  present  restrictive  policy  is  protectionist 
in  outlook  and  fails  to  recognize  the  public  benefits  to  he 
derived  from  free  competition  between  pay  cable  and  conven- 
tional television 

127  At  the  oral  phase  of  this  proceeding,  it  was  urged  that 
the  Commission  interfere  with  tin-  free  operations  of  the  mar- 
ket place  only  with  the  greatest  reluctance  and  it  was  suggest- 
ed that  we  look  at  other  areas  such  as  energy  or  transportation 
policy  to  see  examples  of  the  disastrous  effects  of  government 
interference  with  the  incentives  "I  the  market  place. 

128  The  Department  notes  that  there  are  technical  and 
legal  considerations  that  require  the  Commission  to  approach 
pay  cablecasting  not  merely  a ,  a   variant   ol   pay  television  but 


as  an  entirely  separate  communications  problem,  particular!) 
because  no  spectrum  space  is  used  in  the  operation  of  pay 
cable  systems.  It  suggests  that  the  Commission's  jurisdiction 
to  regulate  non-broadcast  cable  program  services  conducted 
by  channel  lessees  is  highly  questionable.  Finding  no  evidence 
that  the  provision  of  popular  programs  by  local  pay  cable- 
casting systems  or  lessees  would,  either  on  its  face  or  on  the 
basis  of  experience,  threaten  a  valid  Commission  policy,  it  is 
questioned  whether  the  Supreme  Court  decisions  in  United 
States  v  Southwestern  Cable  Co,  392  U.S.  157  (1968)  and 
United  States  v.  Midwest  Video  Corporation,  406  U.S.  649 
(1972)  support  the  Commission's  attempt  to  adopt  the  rules 
proposed  in  this  proceeding. 

129.  The  fear  of  program  siphoning,  the  Department  as- 
serts, ignores  the  fact  that  program  material  is  not  fixed  in 
amount  It  sees  no  evidence  that  the  creative  and  financial 
capabilities  of  the  program  production  industry  will  not  be  able 
to  meet  almost  any  predictable  demand  which  pay  cable  and 
conventional  television  together  might  engender  In  any  case, 
siphoning  will  not  take  place  overnight,  but  over  a  long  peri- 
od of  time  The  Department  suggests  that  a  five-year  suspen- 
sion of  the  program  rules  would  place  the  Commission  in  a 
position  to  obtain  hard,  empirical  information  upon  which  it 
could  base  any  future  actions  with  respect  to  pay  cable  that 
might  be  shown  to  be  necessary  or  desirable.  The  Department 
claims  that  the  Commission  has  placed  upon  the  proponents 
of  pay  cable  the  burden  of  proving  a  negative — that  its  devel- 
opment will  not  harm  the  public  interest — rather  than  follow- 
ing the  policy  set  out  in  FCC  v.  Sanders  Bros.  Radio  Station, 
309  U.S.  470  (1940),  which  imposed  strict  burdens  of  showing 
public  harm  upon  parties  seeking  to  block  new  competition  in 
broadcasting 

130.  The  Department's  comments  conclude  that  if  leased 
channel  operations  are  to  succeed,  there  is  no  practical  open 
alternative  to  raising  the  necessary  revenues  through  per- 
program  or  per-channel  charges;  that  the  combined  effect  of 
restricting  cablecasting  advertising  and  prohibiting  the  carriage 
of  most  types  of  conventional  popular  programs  on  a  per- 
program  or  per-channel  charge  basis  will  be  to  eliminate  the 
economic  base  and  the  financial  incentives  for  independent 
commercial  leased  channel  operations;  and  that  an  alternative 
policy  which  allowed  cable  system  operators  and  channel 
lessees  to  engage  in  unrestricted  pay  cablecasting  would  ap- 
pear to  better  promote  both  the  goals  of  diversity  of  program- 
ming and  local  source  origination  It  suggests  that  the  Com- 
mission consider,  as  a  minimum,  a  phased  schedule  under 
which  pay  cablecasters  would  be  relieved  of  the  present  re- 
strictions. 

131  Comments  were  filed  by  representatives  of  several 
cities,  among  them  San  Diego  and  New  York.  These  comments 
generally  favor  the  relaxation  or  total  elimination  ol  the  Com- 
mission's pay  cable  program  restrictions  until  a  clear  need 
for  such  restrictions  has  been  demonstrated.  It  is  stated  that 
subscription  cable  television  has  the  potential  to  bring  new 
and  diverse  programming  to  city  residents  and  should  not  be 
impeded  on  the  basis  of  unproven  fears  that  pay  cable  may- 
some  time  in  the  future  adversely  affect  conventional  television. 
It  is  urged  that  the  Commission  allow  pay  cable  television  to 
compete  frerlv  in  the  marketplace,  thereby  encouraging  and 
preserving  consumer  choice  in  the  broad  area  of  entertainment. 

132.  Several  representatives  of  the  financial  community 
filed  comments  in  this  proceeding.  Their  comments  reflect  the 
view  that  in  order  to  expand,  the  cable  television  industry 
must  improve  its  profitability.  Cable  television  stocks  have 
declined  far  more  than  the  general  market  and  the  equity 
market  is  virtually  closed  to  most  cable  television  companies. 
Similarity,  debt  financing  is  all  but  impossible  to  obtain  in 
most  cases.  Additional  revenues  from  rate  increases  will  not 
provide  enough  capital  for  new  investment.  This  means  that 
added  revenues  and  profits  must  be  derived  from  the  sale  of 
new  services  In  addition,  these  services  may  add  sufficient  in- 
come in  new  urban  systems  where  saturations  may  be  relative- 
ly low  to  make  them  economically  viable.  At  this  time,  the 
financial  interests  assert,  pay  cablecasting  seems  like  the  most 
feasible  of  the  services  that  are  possible.  Therefore,  they  ad- 
vocate a  relaxation  in  the  Commission's  pay  cable  program 
rules  in  order  to  make  more  and  better  product  available  to 
subscription  cable  which  would,  in  turn,  improve  the  chances 
of  profitability  for  cable  television.  In  support  of  its  request 
for  a  relaxation  of  the  subscription  rules,  Paul   Kagan  Associ- 
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133  Hie  O  I         immunii  alio       I 

the  view   that  ihr  development  ol  new   programmini 
information  servio  i    should  not 

be    in .!■  government-established    barriers    la    tht 

sumers    importunity    to   purchase   those   services     In    n<   ■  •  im- 
mcnis    »>ll'  states  that  the  national  interest,  in  fostering 
petition  and   in  avoiding  governmental  restrictions  <'ii  the  free 
now   ol  entertainment   and  requires   thai   thi 

position  ol   restrictions  Ik-  based  ,    th.n   the   threat- 

ened injur i*--  complained  "l  are  substantial!)   probable 

i     ill    such    restrictions     h    asserts    that    the    hurden    of 
proving   injury   to   the   publit    in   the  al  rogramming 

restrictions   should   be  on   the   proponents  ■•!   such 
and  that  they  have  nol  met  thai  burden. 

134  till  that    |>.i\    cable   television   i  i 
credible   threat   to   the   public's   continued    n 

ust   entertainment    programming  and   n 

mcnt.tl    suspension    of   the    Commission's    p.t\    cable    program 

restm  lions,  with  the  exception  ol  the  -ip"i  ts  rule. 

I  J5    Numerous   comments   weir   filed   hv    representatives   ol 
minnriiv  groups  and  cultural  organizations     Ihr  general 
'•I  these  comments  is  thai  the  subset  We  television  pro- 

gram rules  should  be  relaxed  in  order  to  further  the  develop- 
ment ol  cable  television  which  will  lead  to  in 

id  participation  in  the  cable  television  medium  and 
more  diverse  programming  catering  to  minority  tastes  and 
Ms  the  Metropolitan  '  Ipera  i  laims  that 
pay  cable  must  In-  given  .mess  n  mass  entertainment  pro- 
grams sue  h  as  sports  and  (ealure  films  in  order  to  attrai 
wide  audience  base  which  is  necessary  to  support  programming 
ippeal.    The  National  Blai  k  '. 

m    rc- 
i  able   n  til   make 
and   minority  programming  economically    viable;   will 

ISC     the    outlets    lor     product     i  reared     l>\     black     talent     and 

stimulate  minority  employment  in  the  television  indusir\.  will 
provide  black  people  with  inexpensive  access  to  mi. mis.  (UI- 
tural  and  spurts  events,  will  open  up  new  opportunities  lor 
blaek  ownership  and  control  ol  communications  mediums,  will 
help    make    the   cable   industry   viable   enough   to   Support 

rogramming  consistently  advocated  before  the 
Commission  by  hi. ok  groups;  and  will  stimulate  healthy  com- 
petition within  the  communications  industry 

136  I  he    minornv     interests    assert    thai    ionvention.il    tele- 

televisi  tdvertisers  who  demand   programs  with  i 

audience  appeal     rhey  slate  that  specialized  and  minority  taste 

tmming  is  more  likely  rtted  on  pay  cable  than 

conventional  television  because  pay  programming  will  be  based 
directly  upon  the  intensity  ol  consumet  desire  fot  particular 
programs      I  tmming    directly,    pay 

subscribers  will   i<  titracl   programs  tailored   to  indi- 

vidual !',      pay    cable    will    stimulate    the 

production  ol  programs  which  will  bt  ivailable  to  both  conven- 
tional leli  d  lower  the  < ost  ol  programs 

ch    medium    because    'il    the   addilii>nal    n  citable 

lor  its  pure  ' 

137  It   is  claimed  thai   the  development   ol  pay   cable  will 
promote  diversity    ■■!   ownership   in   communications  properties 

vision   lai  ks  the  i  i  irum 

end  ..I  high  capital  outlay  which  have  prohibited  minor- 
ity et  ■  tl  activiiv   in  other  communications  indu 

■ice  i.aso    cable  svstem  has  been  constructed 
the  minority   entreprcneut   ol  which 

ly  low 

I  mall',      il 

■  civ    ol    the    performing   an 
cultural  en"  to  many  middle  and  I,  Fami- 

lies   Pay   ■  able  will  afford  thi 

It  the 

•Willi; 


publit    will  tiriieici  lev  ipportunily  .Iturjl 

entertainment  at  lowei  prices  than  li 

I 

nitre    I'll     Bl 

10  adeept  the  following  lorries  ol  publit   inli 

I      \    '".  tuni- 

mun 

i.  Claril  FCC   EEC 

l    FCC  adoplio 

tic  en     and 

hear  mgs  (iii  initial  t  hat 
such  a  regulatory   scheme    it  is  argued    wot 
nv   in  program  content    diveisttv   iii  ovc  id  employ- 

ment   opportunities,    anil    mex|H-t. 
and  «  ultural  events 

II"       I 

likewise   argue   against 

et 
■  all   ami-siphoning  r< 
nted    intrusi 

content,    eoiistitu!  up     It    urg< 

competition  will  allow   enterpt 
new  ini  luding   mi 

: 

pro"! 

I  ins 

141    Twee  manufacture 

n  this  proceeding     I  he  | 

d    the    Mag 
view    that    a    sulistantt.il   rel,.- 

;iment 
ifitable  subscription  operations  and 
5ary 

ele    that    the 

elise.liiielv   essential   to  ibilitv 

■     growth    and    development 
vision  .  .-.   essential 

greatet    research    and    development    tee   improve   existing 

te    new    technology    that   will   make   the   bi 
hand   communications   networl  tlity    in   the 

decade  ntenel     that     the     I 

television    will    preserve    the    competitive 
ol  the  I  nitre!  Mates   enhance  tin   growtl 
and    provide    new    employment    in    the   economy 
Commission   not   suspend   its 
eral     Instrument     lavors     tin-     Commissic 
alternative     a  five-year  rule  with  no  restrictions  on  film! 
-ports     el    suggests    that    hi 

atonal    televis 

si  ription  use 

Various  members  ol   ihr  slafl   ol   the  ' 
Institute 
the    Rand    Corporation   filed   commi 
I  hru    .  omments   do    rt< 

iivr  organizations    While  agreeing  that  il  is 

promulgate    rules    designed 

program  siphoning    these  parties  assett  thai  the-  Commis 
ni    rules    go    beyond    preventing    siphoning    and    un 

justified    li  is  stated  that  the  present  rules  provide  e. 

srverrlv     rrstrictrel     maikrls    fot     product    10    trlevlsio 
licensees      Mloi.cl, 

is   unsound 

tv  pe   ol    ,  undue  i    in    w  in  it   the 

ind  ol  whit  h  they 
ii  would  Ik-  i.ii  more  appropriatt   lot   tin-  '  ommissii 

a    rule   whu  h   leee  uses   w  eth   pi  ■ 

ralhel     than    cell    alloi.cl. 

gesteel  which  would 
,  are    that    l 

shown   aicvw  heir   in  the   I     N    01,   , 

e    prime    tune    showing   on    COnventl 
eithei   01  nmunelv 
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on  pay  cable  in  that  community;  provided  that  each  cable 
system    has   a    certain    number   of   "wildcard11    exemptions 
that    could    be   shown    for    pay   each    year,    irrespective    of 
whether    sold     to    conventional    television,    and    provided 
further   that   neither  a  pay  cable  entrepreneur   nor  a  con- 
ventional  television   licensee  can  obtain  or  enforce  an  ex- 
clusivity contract  against  the  other  service; 
permit   cablecasting   of  events   in   a   sports  category   in   an 
amount    that    maintains    for    conventional    television    the 
highest    number    of    games    shown    on    conventional    tele- 
vision in  the  community  in  any  one  of  the  last  five  years; 
eliminate  the  ban  of  series  programming  on  pay  cable; 
eliminate    the    ninety    percent    restriction    on    feature    film 
and  sports  programming. 

143.  The  foregoing  review  of  comments  summarizes  the 
various  positions  and  arguments  which  were  presented  to 
the  Commission  as  part  of  this  proceeding.  Because  of  the 
vast  number  of  comments  submitted,  only  a  few  of  the  more 
comprehensive  comments  have  been  given  specific  mention. 
However,  we  believe  that  the  views  of  each  party  to  this 
proceeding  are  fairly  represented  in  our  summarization. 


DISCUSSION  AND  RESOLUTION  OF  PROCEEDING 

Purpose 

144.  The  fundamental  issue  ihat  we  have  considered 
throughout  the  Commission's  man)  deliberations  concerning 
subscription  television  "is  whether  subscription  television 
would  provide  a  beneficial  supplement  to  the  program  choices 
now  available  to  the  public,  and  jn  increase  of  financial  re- 
sources which  would  facilitate  significant  increases  in  the  num- 
bers of  services  available  to  the  public  under  the  present  sys- 
tem; or  whether  it  would  seriously  impair  the  capacity  of  the 
present  system  to  continue  to  provide  advertiser-financed  pro- 
gramming of  the  present  or  foreseeable  quantity  and  quality, 
free  of  direct  charge  to  the  public"-'  We  believe  that  the 
existing  conventional  television  structure  performs  a  valuable 
service  to  the  publu  and  that  our  statutory  mandate  to  act  in 
the  public  interest  requires  that  we  strive  to  maintain  the  pub- 
lic's ability  to  receive  the  informational  and  entertainment 
programming  now  provided  by  conventional  television  at  no 
direct  cost  W  e  also  believe  that  the  publu  interest  requires 
that  we  encourage  the  development  ol  alternative  media  which 
will  increase  the  number  of  program  choices  available  to 
American  households  Indeed,  Section  303(g)  of  the  Com- 
munications Act  of  1934,  as  amended,  states  that  the  Com- 
mission shall  "Study  new  uses  for  radio,  provide  for  experi- 
mental uses  of  frequencies,  and  generally  encourage  the 
larger  and  more  effective  use  of  radio  in  the  public  interest." 
It  is  these  two  public  interest  considerations,  maintenance  of 
existing  sources  of  programming  and  development  ol  additional 
sources,  ihat  we  must  weigh  in  this  pn>< ceding  Our  goal  is  to 
strike  a  balance  between  the  two  which  best  serves  the  long- 
range  interests  of  the  entire  publu 

145.  Because  conventional  television  is  confined  to  a  finite 
broadcast  spectrum  and  must  depend  upon  advertiser  support, 
the  programming  it  provides  is  limited  in  quantity  and  must 
appeal  to  the  tastes  ol  a  broad  majority  ol  th(  viewing  public 
Since  conventional  television  often  cannot,  because  of  its  na- 
ture, cater  to  minority  tastes  and  interests,  we  encourage  the 
development  of  new  technologies  which  promise  viewing  diver- 
sity. Subscription  television  promises  to  bring  both  diversity 
of  programming  and  diversity  ol  format  to  those  who  are  will- 
ing to  pay  a  direct  charge  for  the  service  Neither  NTV  nor 
cable  television  must  attract  adverlisei  support  with  program- 
ming having  a  broad  mass  appeal  Cable  television,  with  its 
abundant  channel  capacity,  is  particular!)  able  to  program  tor 
audiences  with  specialized  interests  Subset  iption  television  s 
potential  to  expand  the  publi<  s  program  choices  to  supple- 
ment the  programming  now  provided  by  conventional  tele- 
vision, gives  it  an  important  role  to  play  in  our  national 
communications  structure  It  is  this  supplemental  role  that  our 
subscription  programming  rules  arc  designed  to  promote, 
while  at  the  same  time  insuring  thai  thi  publii  reliant)  on 
conventional  television  is  ti"!  unreasonably  impaired 
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146  Since  1 955  the  Commission  has  been  engaged  in 
weighing  the  arguments  of  those  who  claim  that  subscription 
television,  left  unrestrained,  will  topple  the  existing  conven- 
tional television  structure,  and  those  who  assert  that  sub- 
scription television  should  be  given  the  opportunity  to  freely 
compete  with  the  established  conventional  television  structure 
During  the  course  of  this  debate,  the  Commission  has  author- 
ized over-the-air  subscription  television  service  and  promul- 
gated rules  designed  to  insure  that  subscription  television 
evolves  to  supplement  present  conventional  television  service 
and  not  supplant  that  service  In  so  doing,  we  have  recognized 
that  the  public  interest  requires  both  the  maintenance  of  the 
existing  conventional  television  structure  and  the  development 
of  alternative  sources  ol  television  programming,  and  have 
sought  to  establish  the  kind  of  regulatory  framework  in  which 
both  conventional  television  and  subscription  television  can 
coexist. 2:  In  Docket  19554  we  have  undertaken  an  extensive 
review  of  that  framework  to  determine  whether  our  present 
siihsci  ipuon  programming  rules  arc  appropriate  in  light  of  our 
regulatory  goals.  This  review  has  led  us  to  the  conclusion  that 
a  numbei  ol  changes  are  warranted 

Jurisdiction 

147.  The  Commission  has  been  given  broad  authority  to 
regulate  "interstate  and  foreign  commerce  in  communication 
b)  wire  and  radio  so  as  to  make  available,  so  far  as  possible, 
to  all  the  people  of  the  United  States  a  rapid,  efficient,  nation- 
wide wire  and  radio  communication  service  with  adequate 
facilities   at    reasonable   charges  '    Notwithstanding   this 

broad  authority,  several  parties  to  this  proceeding  assert  that  it 
is  not  within  the  Commission's  jurisdiction  to  place  restrictions 
cm  subscription  programming  particular!)  with  regard  to  cable 
television,  and  that  such  restrictions  are  violative  of  the  free- 
dom ol  speech  clause  of  the  First  Amendment.  It  is  also  as- 
serted that  the  present  program  restrictions  are  vague  and 
overbroad,  and  that  the)  violate  the  policy  of  the  anti-trust 
laws 

148  These  jurisdictional  and  Constitutional  questions  were 
decided  in  favor  of  the  Commission  in  National  Association  <>j 
Theatre  Owners  ;■  Federal  Communications  Cnmmis  won, 
420  F  2d  194  (D  C  Cir  1969)  In  upholding  the  Commission's 
program  restrictions  with  regard  to  over-the-air  subscription 
television,  the  circuit  court  said  "it  seems  obvious  that  the 
Commission  sought  onlv  to  insure  the  continuing  economic 
vitality  ol  free  television  and  not  to  affect  the  ideas  which 
could    be    presented    on    eithei    tree    or    subscription   television 

Thus,  when  the  net  effect  of  the  program  restrictions  is  con- 
sidered, it  seems  quite  likely  that  the  public  in  ST\  areas  will 
rei  eive  more  rather  than  less  diversity  of  expression  in  its 
television  programming"  At  208  \s  to  vagueness  and  over- 
breadth, the  court  stated  that  the  Commission's  regulations 
wen  within  the  limits  set  by  the  courts  The  court  concluded 
thai  the  Commission  found  that  STV  would  be  a  beneficial 
supplement  to  present  television  offerings,  provided  thai 
neither  service  could  acquire  sufficient  economic  power  to  drive 
the  othei  from  the  marketplace  l'he  program  restrictions  are 
designed  to  preserve  this  balance  and  to  insure  against  pro- 
gramming duplication  "  At  208 

149  Although  the  Commission's  rules  governing  the  pro- 
gramming  ol  subscription  table  television  have  not  been 
specifically  considered  by  the  courts,  the  Supreme  (loans 
decision  in  United  States  v.  Midwest  Video  Corp  ,  406  U  S 
649  (1908).  provides  ample  justification  for  the  action  which 
we  have  taken  \t  issue  before  the  court  was  the  propriety  of 
the  Commission's  now  defunct  mandatory  origination  rule. 
Like  subscription  cablecasting,  the  local  originations  requited 
l»\  the  Commission's  rule  under  attack  did  not  make  use  of 
the  broadcast  spectrum  The  Supreme  Court  slated.  "But  the 
regulation  is  not  the  less,  tor  that  reason,  reasonably  an- 
cillary to  the  Commission's  jurisdiction  over  broad,  asi  serv- 
ices I  lie  effect  ol  the  regulation,  after  all,  is  to  assure  that 
in  (he  i  (transmission  ol  broadcast  signals  viewers  are  provided 
suitable  diversified  programming  At  669  I  pholding  the 
oi  igination  rule,  ihe  court  said,  'In  sum,  I  he  regulation 
preserves  and  enhances  the  integrity  of  broadcast  signals  and 
therefore  is  'reasonably   ancillary  to  tin-  effective  performance  ol 
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the  Commission*]  various  responsibilities  foe   ihr  regulate 

television  broadcasting  v  0  Wi  believe  thai  it  i- 
men   deal   in  th<  isoriplion  programming 

that  the  actii  lesigned  to  enhance 

signals  .nut    is   .1    propei  out 

V  t 
unended 

I  he  remaining  . 
gram  n-stt .  competition  between  subscription  and 
conventional  television  Ih.n  oui  rules  alTe mpetition  be- 
tween the  two  limns  c,l  television  is  apparent  and  u 
trovertcd  Ihe  pm[)er  question  is  not  wheuiei  out  mlcs  alTecl 
ctition,  but  whether  thr  publii  intcicst  considerations 
which  underlie  the  rule,  outweigh  the  publii  interest  consid- 
erations in  support  of  unfettered  competition  Riis  Commis- 
sion  has   consistently                                        ■     competition   by 

ription  televis uld 

have    serious    adverse    effects    upon    the    existing    venl 

television   structure   and    we   have   taken   steps   to   shield 

structure  from  what  we  regard  to  lx-  destrui 

In  th.  FO 

l  i  i     !d  725,  736  (1966),  we  said  "out  determin 
to  adopt  tip  tnd   nonduplication  requirements  rested 

on  two  h.isic   vjrounilv      l      Rial  failurt  tations 

and  duplication  "f  theii  programs  are  unfair  competitive 
lues,  whuh  are  inconsistent  with  the  supplementary  r 
t   \l\  ,  and  (2)    thai  these  requirement:  try  to 

ameliorate  the  risk  that  the  burt>coninn  CATV  industry 
would  hair  a  future  adverse  impact  on  television  broadcast 
service,  both  existing  and  potential  Upholding  the 

television  rules,  the  Supreme  Court  in   United  Slatt 

J92  U.S  m  luded  thai 

"The  Commission  has  reasonably  found  that  the  achieve- 
ment of  r.iih  of  these  pur|  rding  the  structure  ol 
conventional  television]  is  p  copardy  by  the  unregu- 
lated explosive  growth  ol  CA.TA  omitted  I 
lionale  underlying  the  cablt  ignal  carriage  and  non- 
duplication  rules  is  similai  cription  program 
restrictions  In  both  instano  in  maintain- 
ing thr  conventional  televisi  eighed  the 
interest  in  unregulated  competition 

151  A  number  of  panics  to  this  proceeding  suggi 
Commission  obtain  Congressional  guidance  before  il  i 
lishes  am  policy  whuh  would  permit  subscription  interests  to 
use  pro^ramminc  now  round  on  conventional  television  simi- 
lar suggestions  wen-  presented  prior  to  our  authorization  ol 
over-lhe-aii  subscription  television  in  1968  In  a  Inter  dated 
Septcmlier     >,    I96f  H  II"  ley    «  >     s 

Chairman  of  ih>-   II  use    I  ommitlee  on  Interstate  and  Foreign 
Commerce,   then  Chairman   Rosel   II     Hyde  ol   this  Commis- 
tated 

Subscription    television    has    ix-cn    the    subject    ol    formal 

mmission  consideration  lor  some  M  \r,n.  and    in  view 

thai    background   and   the   presem   circumstances,   the 

mmission  has  found  it  m 

course  ol   action    We  believe   thai   wi  leni 

with  oui   responsibilities  to  the    publ ntinue  to  delay 

resolution    ol    this    important    qui  tion     Indeed     forthee 
substantial  delay  in  this  matin  would  constitute    in  eflei 
a  failure  "l  'la-  administrative  process    W<    therefore    p 
p.,sr   to   lake   up   the   matter   for   consideration   at    an   early 
date    looking    toward    furthej  H  the 

lomt-pcndine.  issues  before  ihe  end  of  ihi 


intent   10  preempt   rrtc 

■tii  it,  non-bfi'i'1 

!    olint 
-    preVKNMl)    Hall 

v»fll   br  th.it  compnilii 

'    jnd    pr,M(r.im    mjtrtt.tl    nut    triull    in    tmi 

tin)    *r    rf(j(i! 

In    thr 


In    I  hi 

seen    hi    to   establish   guidelines   with   re) 

indicates  thai   ihe   subscription   tele n   rules   should   '- 

.  iiesr  thai  ilus  evident  t 
our   responsibility    to   ihr   publii    n  tction    We 

emphasize 

the  opportunity  foi   judit  ial  re 
should  such  at  tl" 

General  DiKussion 

expanded    m    include    three    new    issues     the    warel 
foature  lilms    ih<-  appropriatt  ihe  over-the 

stil.s.  ription 

U  t-   tin    new    SubSt  I  ipliori    i  .till' 

issue  will   Ik-  discussed   in  conjunction   witl 
considi ;  i   lilins,  p. ti 

i  emaining  i  cding  paragt 

lht    arguments   in  opposition  to  making  the  over-the- 
air  antl  cable  subscription  rules  uniform  are  bast  ily  on 

the  theory  thai  since  s  I  \    operations  m 

arc   no  ble   to  uniform  regulatio       I  thai 

thle   rules  need   not   be   as   strict    as   the   s  I  \    rule.    \\. 
must   rejed   this  argument     The  subscription  program  n 
tions  placed  on  both  s  I  \    and  table  ..iki.hii.ii~  are  tneanl  to 
insure    that    programs    now     provided    over    . 
vision   .ire   not   siphoned   away   t"  subscription  television 
rationale   behind   the   anti-siphoning   ruli  equally    to 

lioih   forms  ption  service,   and  whether  the 

spectrum  is  used  is  not  an  issue    Special  oblig  .i.ued 

,,n  S  I  "s   operations  by    i  ind  (d),  and 

14  of  the  Rules  which  result  from  sl\  s  osr  "I  the  b 
spectrum.   But  with  regard  to  subscription  programming, 
we  see  no  justifiable  distinction  between  over-the-aii  and 
operations  whuh  would  warrant  unequal  treatment  under  out 
rules  I    thai   oui    subsi  i 

gram   restrictions   should   ix-   applied   uniformly   to  Unh   s  1  \ 
and  cable  operali 

The    suggestion,     ad> 
supported  l>\   mai  ceding,  that  the  I 

mission   require  notice  prior  to  the  t  ommeru  enieni 
Hon    cattle    operations    merits 
s|\    operations  require  licensing  hi   il.. 
prcsentlv    no    Commission    requiremenl    thai    ..title    ope 
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156.  We  believe  that  there  is  little  likelihood  that  the  anti- 
siphoning  rules  will  be  circumvented  in  the  manner  suggested 
above.  In  light  of  the  fact  that  fewer  than  fill v  percent  of  cable 
subscribers  now  choose  to  subscribe  to  a  pay  channel  where 
one  is  offered,  it  seems  unhkelv  lhat  system  operators  could 
incorporate  special  subscription  fees  into  basic  subscriber 
charges  without  incurring  major  subscriber  iosses  among  those 
not  wanting  the  additional  subscription  service  On  the  other 
hand,  our  policy  of  encouraging  origination  cablecasting  is 
furthered  by  permitting  cable  operators  to  supplement  their 
origination  programming  with  some  feature  films,  sports 
events  and  series  programs.  It  seems  most  unlikely  lhat  suffi- 
cient revenues  could  be  generated  by  such  programs  to  pose  a 
siphoning  threat.  Therefore,  we  will  decline  to  make  our  ami- 
siphoning  rules  applicable  to  origination  cablecasting  for 
which  no  special  charge  is  made.  Should  it  come  to  our  atten- 
tion at  a  future  date  that  the  intent  of  the  anti-siphoning  rules 
is  being  frustrated  in  the  manner  suggested  by  the  broadcast 
interests,  we  will  at  that  time  consider  broadening  the  ap- 
plicability of  the  rules. 

137  Many  broadcast  interests  suggest  that  pay  operations 
be  limited  to  one  channel  on  cable  television  systems,  and 
that  pay  cable  operators  be  required  to  originate  a  substantial 
number  of  hours  ol  non-pay  programming  to  equalize  pay 
cable's  role  with  that  of  over-the-air  subscription  television.  As 
we  pointed  out  in  paragraph  153,  supra,  both  pay  cable  and 
ST\  present  siphoning  potential,  and  the  program  restric- 
tions should  apply  uniformly  to  both  services.  There  are  sub- 
stantial differences  between  the  two  services,  however,  and  we 
have  adopted  regulations  tailored  to  the  particular  characteris- 
tics of  each  Since  STV  makes  use  of  scarce  spectrum  space. 
Section  73  Ml  of  our  Rules  limits  STV  to  one  station  per  mar- 
ket and  Si  i  linn  73. 643(c)  requires  a  minimum  number  of  hours 
of  non-subscription  programming  Cable  television,  on  the 
other  hand  docs  not  make  use  of  broadcast  frequencies  and 
has  extensive  channel  potential  Substantial  public  service  ob- 
ligations are  placed  upon  cable  television  by  Sections  76.251 
and  76.253  of  the  Rules,  which  require  that  channel  space  and 
production  facilities  be  made  available  for  government,  educa- 
tional and  public  use.  We  see  no  interest  to  be  served  by  re- 
stricting the  number  of  subscription  channels  to  one  per  cable 
system  and  by  requiring  non-subscription  programming  on  pay 
channels  where  sufficient  channel  space  is  available  to  meet 
public  service  programming  needs. 

158.  It  is  suggested  that  the  anti-siphoning  rules  be  made 
applicable  to  all  forms  of  subscription  program  distribution, 
including  Multipoint  Distribution  Service  (MDS),  laser  and 
closed  circuit  systems.  The  transmission  of  program  material 
to  hotels  and  similar  locations  is  presently  the  subject  of  a  rule 
making  proceeding  in  Docket  19671'  and  the  question  of 
whether  the  anti-siphoning  rules  should  cover  these  other  dis- 
tribution services  will  be  considered  in  the  context  of  that  pro- 
ceeding. Therefore,  we  will  confine  our  decision  in  the  instant 
proceeding  to  cable  television  and  STV  service. 

159,  Finally,  it  is  suggested  that  the  Commission's  rules 
require  a  minimum  amount  of  educational  and  cultural  pro- 
gramming on  subscription  table  channels,  encourage  minority 
participation  in  subscription  cable-casting,  regulate  the  rates 
which  may  be  charged  for  subscription  programming,  and  es- 
tablish various  other  requirements  directed  toward  minority 
interests  Although  these  suggestions  might  be  appropriate 
for  Commission  consideration,  we  are  not  disposed  to  expand 
the  scope  ol  this  proceeding  into  areas  not  germane  to  the  sub- 
let! ol  program  siphoning  Cur  long  pending  study  of  the  sub- 
scription program  rules  should  not  be  further  delayed  by  con- 
sideration of  tangetial  issues  We  think  the  better  course  is  to 
take  up  these  etcher  issues  as  part  of  a  separate  proceeding  in- 
itiated by  an  appropriate  petition  for  rule  making  " 


'  fnquir,   and  Notice  "I  Propoted  Rule  Making  and  Memorandum 
•  !   -  Dew*  Mi  19  I  i  i    U  i27  (1973) 

1  This  is  consistent  wilh  our  sialemcnl  in  paragraph  23  ol  Memorandum 
Opmton  and  Order  in  Docket  20018.  et  ol .  supra  nnir  111,  where  we  denied  .1 
requesi  of  the  National  Black  Media  Coalition  for  reconsideration  of  ihe 
Ctarifica  Cable   Telt  Rulet   and  Notice  of  Propoted  Rule   Making 

and  Inquiry  FCC  74-384,  46  FCl  Id  1  i1'  i  rhen  lh<  1  oalition  had  .iske.l 
fur  nru  rules  applicable  10  channel  lessees  regarding  nondiscrimination  in  hir- 
inti  and  programming 


Feature  Films 

160.  Cable  television  proponents  devote  a  great  deal  of  at- 
tention in  their  comments  to  the  proposal  that  the  feature  film 
program  restrictions  be  suspended  until  the  alleged  siphoning 
potential  of  subscription  television  is  substantiated  It  is  sub- 
mitted that  the  siphoning  argument  propounded  by  the  broad- 
cast interests  is  speculative;  that  no  evidence  has  been  pre- 
sented indicating  that  siphoning  has  ever  taken  place;  and  that 
program  restrictions  should  not  be  imposed  until  their  need 
has  been  clearly  established  In  reply  to  these  arguments,  sub- 
scription opponents  contend  that  the  siphoning  potential  of 
subscription  television  has  been  clearly  established  and  that 
prophylactic  measures  should  be  taken  now  rather  than  later 
when  siphoning  will  have  taken  place  and  the  imposition 
of  program  restrictions  will  disrupt  the  established  viewing 
habits  of  subscription  television  patrons. 

I'll  We  have  studied  the  evidence  and  have  concluded  that 
preventative  measures  are  needed  to  avert  the  potential  ill  ef- 
Iccts  of  siphoning  before  they  are  actually  felt  We  have  pre- 
viously stated  that  'Remedial  action  in  this  area  should  not 
wait  upon  the  threat  becoming  actuality.  .  .  Protection  of  the 
public  requires  that  action  be  taken  at  a  time  when  it  involves 
no  disruption  of  existing  patterns."'1  When  the  STV  rules 
were  adopted  in  Dos.  we  said 

We  cannot  agree  with  those  who  urge  that  the  type  of 
programming  that  STV  will  show  is  known,  that  it  is 
clear  that  it  will  not  siphon  from  free  TV.  and  that  there- 
lore  no  rule  is  necessary.  The  ultimate  path  that  STV 
will  follow  is  not  clearly  known.  .  .  .  we  would  be  remiss 
in  our  duties  if  we  did  not  take  regulatory  steps  to  afford 
some  assurance  that  free  TV  will  continue  to  be  avail- 
able in  ample  quantity  and  quality    " 

The  six  years  since  that  statement  was  made  have  not  provided 
us  with  a  clear  picture  as  to  the  effects  of  subscription  tele- 
vision upon  conventional  broadcasting  The  cable  television 
industry  is  still  in  its  early  stage  of  development;  the  first  STV 
station  has  yet  to  become  fully  operational.  However,  our  ex- 
perience since  1968  substantiates  the  basic  conclusion  upon 
which  the  program  restrictions  were  premised — that  subscrip- 
tion programming  will  consist  largely  of  feature  films,  series 
and  sports  events,  all  of  which  are  mainstays  of  conventional 
television  programming.  Whatever  cable  television  and  STV 
might  become  in  the  future,  and  we  believe  that  their  poten- 
tial to  serve  the  public  is  great,  the  evideme  clearly  shows  that 
a  primary  element  of  subscription  programming  will  continue 
to  be  programs  which  have  broad  public  appeal  similar  to 
what  is  found  on  conventional  television  The  availability  of 
this  programming  to  conventional  television  should  be  main- 
tained to  preserve  the  quantity  and  quality  of  programming 
now  delivered  to  the  public  by  the  conventional  system 

162.  We  have  not  been  persuaded  that  a  moratorium  on  the 
leature  film  provision  is  appropriate.  The  evidence  indicates 
that  many  of  the  films  shown  on  conventional  television  are  de- 
sired for  subscription  exhibition  and  that  reasonable  restric- 
tions arc  required  to  insure  that  subscription  television  contin- 
ues to  be  an  optional  alternative  to  conventional  television 
and  does  not  become  the  exclusive  television  outlet  for  feature 
films  Even  at  its  present  subscriber  strength,  subscription  cable 
television  could  delay  the  exhibition  of  films  on  conventional 
television.  Ihe  film  producer  has  an  economic  incentive  to  ex- 
ploit the  subscription  market  prior  to  a  film's  sale  to  conven- 
tional television  As  subscribers  become  more  numerous,  sub- 
scription runs,  and  reruns,  will  become  more  lengthy  At  some 
point,  the  potential  subscription  audience  will  be  sufficiently 
large  to  cause  the  permanent  withdrawal  of  at  least  the  most 
popular  films  from  conventional  television.  While  some  delay 
of  the  conventional  exhibition  of  feature  films  may  be  unavoid- 
able because  subscription  exhibitions  of  new  films  may  take 
place  before  conventional  exhibitions,  just  as  theater  exhibi- 
tions now  precede  television  exhibitions,  long  delays  01  com- 
plete withdrawal  from  the  conventional  market  can.  and 
should,  be  avoided  Consistent  with  subscription  television's 
supplementary  role,  the  public's  choice  to  view  films  either  on 
subscription  or  conventional  television  should  be  maintained. 
<  tin  rules  are  designed  to  maintain  that  choice  while  providing 
for   the  orderly  development  of  both  the  subscription  and  con- 
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of  our  subscription  rules.  Indeed,  if  the  provisions  of  film  con- 
tracts are  altered,  our  conclusions  underlying  the  subscription 
rules  may  become  invalid,  requiring  refinements  in  the  rules 
Therefore,  we  intend  to  watch  closely  for  modifications  in  fea- 
ture film  contracts  whu  h  might  place  the  eflectiveness  of  our 
rules  in  question.  Should  new  patterns  of  feature  film  distri- 
bution develop,  such  as  a  contraction  or  expansion  of  the  cus- 
tomary length  of  availability  periods  in  relation  to  the  number 
of  permitted  showings,  we  may  be  required  to  take  a  second 
look  at  our  subscription  rules  and.  if  necessary,  adjust  them  to 
reflect  the  change  in  circumstances. 

172.  The  third  situation  in  which  a  feature  film  will  be 
available  for  subscription  use  is  when  the  film  has  been  in  gen- 
eral theatrical  release  for  ten  years  and  has  not  been  exhibited 
over  conventional  television  in  the  market  for  three  years  prior 
to  its  proposed  subscription  exhibition  This  provision  is  de- 
signed to  replace  the  existing  provision  which  limits  the  num- 
ber of  older  films  which  may  lie  exhibited  by  subscription  tele- 
vision to  one  film  per  month  It  is  argued  that  the  present  rule 
is  overbroad  because  it  does  not  permit  the  subscription  exhi- 
bition of  thousands  ol  older  films  which  are  not  desired  for  con- 
ventional television  exhibition  The  comments  of  Metromedia 
indicate  thai  only  one  hall  ol  the  films  outstanding  are  suitable 
lor  conventional  television  exhibition,  and  that  only  about  2^ 
percent  could  be  called  desirable  (Sec  paragraph  38,  \upra.) 
Therefore,  it  is  claimed  that  the  prcscni  ruli  precludes  the  sub- 
scription use  of  many  films  which  are  not  wanted  by  and 
would  never  appear  on  conventional  television  Since  these 
films  are  not  shown  ovei  conventional  television  and  siphoning 
is  not  at  issoe.  it  is  said  that  our  rules  should  not  restrict 
their  subscription  use  We  agree  with  this  contention  and  we 
have  adjusted  our  rules  ac  cordingly. 

173  Our  new  provision  applies  only  to  feature  films  which 
are  more  than  ten  years  old.  Generally,  by  the  time  a  film  is 
ten  years  old  it  has  completed  us  theatrical  run  and  has  been 
available  for  both  network  and  syndication  exhibition  for  sev- 
eral years  If  such  a  film  has  received  no  conventional  television 
exposure  in  a  market  over  a  three-year  period,  it  is  reasonable 
to  expect  that  the  film  is  not  particularly  desirable  to  televi- 
sion stations  in  ih.u  market  or  that  it  will  never  be  made  avail- 
able for  conventional  telecast.  An  example  of  such  films  would 
be  those  which  are  nol  rated  foi  family  viewing  If  we  find, 
however,  thai  out  rules  are  being  used  to  keep  desirable  films 
oh  conventional  television,  it  mav  be  necessary  for  us  to  re\isc 
these  rules 

174  Feature  films  are  typically  made  available  for  purchase 
b)  conventional  television  during  or  immediately  after  their 
theatrical  run  Motion  picture  interests  claim  that  film  pro- 
ducers are  required  to  sell  their  product  to  television  as  soon 
as  possible  in  order  to  obtain  needed  revenue  It  is  said  that 
mam  films  do  nol  generate  enough  revenue  in  theaters  to 
cover  their  production  costs,  and  that  producers  depend  upon 
television  sales  to  recover  their  expenditures  Be.  ause  pro- 
ducers are  anxious  to  sell  their  works  m  television,  desirable 
films  generally  have  been  purchased  lot  television  exhibition 
socio  alter  then  theatrical  run.  although  thev  aie  olten  rested 
Im,  some  time   before  the)  are  actually  telecast    It  a  film  is  pur- 

lased   In   .i  television  network,  it  is  generally  offered  lor  sale 
lor    local   syndication    soon   after   the  expiration   ol    the  network 

contr; I    even  during  the  network  contract    Older  films  not 

under  either  a  network  or  syndication  contract  are  typically 
those  winch  .oc  undesirable  to  stations  in  the  market  or  which 
will  never  be  made  available  (or  television  exhibition.  This 
marketing  pattern  indicates  that  films  n,.i  exhibited  over  con- 
ventional television  lor  a  significant  period  of  time  are  not 
highly  desirable  and  thai  then  use  In  subscription  interests 
will  have  little  or  no  ellect  on  conventional  television  pro- 
gramming  We  haw  decided  that  a  film  over  ten  years  old 
which  has  not  been  exhibited  in  the  market  for  a  period  ol 
three  years  is  as  a  general  role,  either  undesirable  or  per- 
manently unavailable  io  conventional  television  stations  in  the 
market  and  should  not  be  precluded  from  subscription  use 
The  record  indicates  that  economic  pressures  will  not  permit 
film  producers  to  withhold  desirable  films  from  the-  convention- 
al television  market  for  three  years  in  order  to  sell  them  for  ex- 
clusivc  subscription  use  V\  c  arc  persuaded  thai  those  films 
which  have  not  been  exhibited  by  conventional  television  for 
ilus  period  of  time  need  not  be  precluded  from  the  subscription 
market  should  sufficient  demand  develop  to  warrant  their  ex- 
hibition on  a  subscription  basis 


175.  Once  a  film  has  been  exhibited  on  a  subscription  basis 
pursuant  to  the  provision  discussed  in  the  preceding  para- 
graph, our  rules  will  not  preclude  subsequent  subscription 
showings  even  though  the  film  is  occasionally  exhibited  over 
conventional  television  The  rules  assume  that  any  film  over 
ten  years  old  and  not  exhibited  in  the  market  over  conventional 
television  during  the  past  three  years  is  generally  undesirable 
for  conventional  exhibition  But  to  the  extent  that  there  may 
be  some  conventional  television  market  for  these  films,  our 
rules  should  not  discourage  their  sale  to  conventional  television 
by  precluding  subscription  exhibitions  for  three  years  after 
each  conventional  telecast.  Therefore,  the  new  rules  will  leave 
such  films  available  to  both  conventional  and  subscription  tele- 
vision once  it  has  been  established  that  they  are  not  generally 
desirable  for  conventional  exhibition  and  they  have  been  ex- 
hibited by  subscription  television 

176  We  believe  that  this  provision  accomplishes  our  objec- 
tive to  prevent  siphoning  and  does  not  unfairly  restrict  the  film 
product  available  for  subscription  use  Absent  evidence  to  the 
contrary,  u  is  unreasonable  to  assume  that  motion  picture  in- 
terests will  lorego  potential  revenues  from  conventional  tele- 
vision for  a  period  of  at  least  three  years  in  order  to  "save" 
an  older  film  for  the  subscription  market.  Such  action  seems 
particularly  unlikely  where  the  motion  picture  interest  may  sell 
his  product  to  conventional  and  subscription  television  simul- 
taneously  pursuant  to  our  new  rules  On  the  other  hand,  this 
new  provision  will  make  available  for  subscription  use  thou- 
sands of  older  films  which  have  not  been  exhibited  over  con- 
ventional  television  and  which  were  previously  precluded 
hem  subscription  exhibition  We  wish  to  make  absolutely 
cleai.  however,  that  our  intent  is  not  to  encourage  the  with- 
holding of  films  from  conventional  television  Our  conclusion 
is  that  film  produceis  and  distributors  will  not  seek  to  with- 
hold their  product  from  the  conventional  television  market- 
Should  this  conclusion  be  placed  in  question,  we  may  be  re- 
quired lo  lengthen  the  required  hi. mis  period  or  otherwise  re- 
vise the  rule  to  ensure  its  effei  tiveness. 

177.  Foreign  language  films  constitute  the  fourth  category 
of  feature  films  made  available  Im  subscription  use  by  the  new 
rules. :;  We  have  consistently  encouraged  the  dissemination  ol 
foreign  language  programming  and  in  the  case  of  cable  tele- 
vision signal  carriage  have  determined  that  foreign  language 
programming  would  have  ignificant  impact  upon  local  tele- 
vision service . "  Similarity,  we  foresee  little  likelihood  that 
the  unrestricted  subscription  use  ol  foreign  language  films  will 
have  a  significant  impact  upon  conventional  television  pro- 
gramming Therefore,  we  are  not  prepared  to  restrict  the  sub- 
scription use  of  foreign  language  films  at  this  time  We  recog- 
nize, however,  that  there  are  some  television  broadcast  sta- 
tions, such  as  the  Spanish  language  stations  in  the  southwest, 
which  televise  primarily  foreign  language  programs  Should  u 
be  demonstrated  that  foreign  language  films  are  being  siph- 
oned away  from  these  broadcast  stations  b)  subscription  op- 
erations, we  will  consider  remedial  action  on  an  ad  hoi  basis 

178.  We  believe  that  the  foregoing  provisions  focus  sharply 
on  the  problem  of  feature  film  siphoning,  provide  adequate 
protection  against  that  eventuality,  and  make  available  suffi- 
cient feature  film  product  lo  satisfy  the  needs  of  the  subscrip- 
tion television  industrv  However,  we  realize  that  there  will 
In  instances  where  the  new  rules  will  preclude  the  subscrip- 
tion exhibition  of  feature  films  which  would  in  any  case  not  be 
shown  over  conventional  television  Therefore,  we  have  re- 
tained the  waiver  policy  announced  in  paragraph  287  of  the 
Fourth  Report  and  Order."  Pursuant  to  this  policy,  waivers 
will  be  granted  upon  a  convincing  showing  to  the  Commission 
thai  a  film  desired  for  subscription  exhibition  is  not  desireel  foi 
exhibition  over  conventional  television  in  the  market,  or  that 
the  owner  ol  the  film,  even  absent  the  existence  of  subscription 
television,  would  not  make  the  film  available  to  conventional 
irlc".  ision 


I    ice-ign    laneujgp    films    for    purposes    'if    ihis    provision    indeed*-    jll    films 
with   predominant!)    non-English   elisomtsi     vNli,   films   would   emludc   doi 
films    dubbed    in    a    lore-eel     language,    hen    not    Foreign    produced   films   dulelitel    en 

English    In  Hue-no  Keeei   films  weeli  English  will  U'  considered  lo  i*- 

foreign    l.irn/o.et:,    films  Company  "J    Puert      Rio      le  e 

1   I"       In  I  e  e      ,i  ; i       , 

vc,   paragraph  96  ol  i  /,.,    \upra  nuu  9     , 
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i  "'i  Subscription  encreprcneura  will  lie  required  10  main- 
tain publii  lilrs  listing  r.n  h  Ir.uurc  film  exhibited,  thr  date  ol 
(hibition  and  the  provision  ol  these  mlrs  pursuam  to 
which  it  n a-  exhibited  When  a  film  is  rxhihitrd  purcuanl  to 
'I"  undei  i  nil  10  provision,  the  nation  01  network  sriv- 
ine,  the  market  and  holding  .1  present  contractual  righi  to  r\- 
hilnt  th.   him  in  needed 

data    relative    to    the    subscription    »«■   ..l    Feature 
films  and  to  afford  tin   ■  n  and  members  ol  the  publii 

an  opportunity   to  ensure  thai  compliance  with  thr  mles  is  be- 

ihii    in    the   l-mtiw    Notice   ol    this  proceeding,    we   asked 
>he  alleged  ig  ol  Feature  film  i>r<»l- 

uit    by    television    networks     Subscription    interests    have   cx- 
pressed  conceri    that  the  intended  operation  ol  out   rules 
me,  Frustrated  hs   thr  preemptive  [>ur< ).  ire  films  by 

national  networks  and  l»\   theii   purchast  ive  rights  t«. 

sum.'  tilnis  which  they  have  no  intention  ..i  every  exhibiting  In 
reply  to  these  allegations,  network  oFficials  have  stated  thai  it 
is  nol  thru   policy   "i    intention  t"  negou  ive  contracts 

for  films  which  unnecessarily   impinge  upon  the  ahihtv  of  sub- 
scription   operations   t"   exhibit    them       \\  <-    assume    thi 
cpressions  .mil  will  expect  the  networks 
frain  from    demanding   exclusivity    provisions   in    thru    Iraturc 
film  contracts  with  producers  which  preclude   subscription  ex- 
hibition   ■  .!   films  for   an  unn  ength  ol   nine-  prior   to 

their  network  showing. 

181     Notwithstanding    this   denial    <»l    warehousing   practices 
by  the   national  television  networks,  the  question  ol  warehous- 
ing .illuilrs   to  a   larger,   mure  Fundamental  question     I  1. 
should  the  Commission  s  rult  01   limit  in  any  way  the 

purchase  "i  exclusive  rights  n>  programming  by  conventional 
television    is  against   subscription    •  I  he  effect  of  our 

anti-siphoning  rules  is  to  reserve  programming  For  use  by  con- 
ventional television  Without  these  restrictions  programs  now 
found  on  conventional  television  mi^ht  be  bid  away  by  sub- 
scription interests,  thet  ■  ing  1I1.  established  broad- 
cast structure  But  having  restricted  the  use  ol  programming 
by  subscription  television  in  <>i<i'  Dnventional 
hi  programming,  should  we  then  allow  conventional 
television  to  Further  restrict  the  programming  available  to  sub- 
scription  television  by  demanding  exclusive  rmhis  to  programs? 
1  >:  'I.*-*  ihe  |jul>h.  interest  require,  in  addition  to  the  .11111- 
siphoning  proli  F01  ded  convi  measures 
which  limit  or  prol  /enlional  television  From  excluding 
the  subscription  industi  programs  which  con- 
ventional lei  olds  present  01  Future  rmhts  to  exhibit 
and  where  the  danger  ol  siphoning  is  not  pn 

IK-     In   1 1  established  an  inquire   with  r. 

to  the  availability  ol  programming  t..  commercial  television  sta- 
tions  and  cable  systems    In  thi  in  that  pro 

ing  we  sought   comments  on   whether  the  Commission  sh..uld 

pruhiliit    ex.  igram    ...ntia.  ts 
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runts  within   .11  months  ...  less    we  Mill  seek  em  lusivnv  !■ 

reasonable  rest.ni   period   prior   to   f-         *  djte    U  hen   .he   permissible 
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1    1  surd 
iiinen.  in<  a  ness  proceeding  inquiring  it 
i'. n   ..I   whethei    the   Commi  adopt   rult 

sin.  tun.    the    ability  :..il    telesisi.,n    networit 

si. tin. lis     to     require     progran 

operations    We  intend  to  ti 

U    as   lire    u.ole   o. 
lis      Mi. .old    thr    evid.  e    rr- 

quired    1..    prevent    unreasonable  .n    the    pri 

product   available   to  tfie   subscription   televisinn 
will  consider   adopting  ness   rules  designed  to  limit  or  remove 
estraints 

In  adopting  the  Foregoing  rules    we  ate  not  unmmdlul 
..I  the  .  ommenti 

\\|i>i  sshi.ii  suggest  that  sse  ad. .pi  rules  designed  to 
protect  ilie  motion  picture  theaters  in  the  United  Nates  From 
sul.s.fiptit.n  telesisn.n  competition  1  heir  urtiini,.  that  wr  take 
sin  fi   action   raises  the  question  ..|   whether  our  jut . 

ption  ..I  rult  turning  the 

regulations  suggested  1    jurisdiction,  whrthrr 

■  has  been  marie  F01  tfieir  adoption 

1x4    Concerning   the  first   ..1   these  questions,    the    Depart- 
ment  uf   )ustt.e  has  slated   in   Us  ujmmrnts  that    "Congri 
nut   ..inferred  upon  the  Commission  either  the  jurisdicli 
tin    authority    to  balance  these  nor 

in    regulating,    tin  I    and    related    inter.-,!.        \\|ii 

acknowledgement  that  there  is  qursii.in  as  to  the  extent  of  the 
Commission's  jurisdiction  is  lmel  and  us  supp.nt  lor  su.  h 
jurisdiction  principally  relies  on  analogy  to  the  Commi 
idoplion  ol  equal  employment  opportunity  rule-  In  taking  us 
tea  of  equal  employment  NATO  noti 
knowledged  thr  contribution  thr  rulrs  would 
make  educing  and  ending  discrimination  in  other  in- 

dustries       16    Kk    2d    I    61      1563     Kcfercn.e    is   ..I 
"Rep  i  Small 

.herein   the   (  on.' 
tinted  to  consider  thr  interests  ol  small  bush  1 
...is.! tisihg  regul  .1 

We  find,   however,  no 
that   NATO's  dtrr  predictions  of  the  collapse  ..1  urban  ^enters 

will  in  ta.  1  it     and  thus  need  nut  resolve  thr  jurisdict 

I  ;    the   absence   of   any    stronger   showing   tha 
Isern   made    sse  do  not   think   it   nei  I   further   in 

iIhs   area    and    are    not    adopting   thr   lulrs   which   'he   1: 
•  suggested 

Sports 

Most   parties  agree  that  some  restrictions  air  nrrded 
10   insure   that    the   quantity   and   quality 

sh..\s  n   over   rotneniion.il   television   is  not  diminished   by   sul>- 

scription   opera is     I  nlike  Feature  films  which   H 

events   ha..  I   entertain- 

ment  value  only   at  thr  lime  .  :>h  re- 

gard   to   sporis   .'vents,    our   anli-siphoning   rules   n 
tin    question   "t      hich   programs   should   l>e  reserved 
ventii  n  rather  tl.  hey  should  '■• 

as  was  ihr  .  asr-  vs  ith  feature  films 

In  keeping  vvuh  out  established  policy,  the  new   sports 
ue   designed    '>■   restrict    thr    subscription   exhibit!, 
events  which  have  been  regularly  televised  in  a  communii 
a  non-subscription  Imsis.  thereby   assuring  'lie  publii    that  thr 

events     now      view  risriitK.li.il     television     .ire     11. 

•  I     aw.  iv     in     subscription     operations      In     determining 
whethei   a  spoils  event   has  been  televised  in  a  communii 
a  nonsubscription  i.asis    the  existing  ruk 
commeri  ial  televi 

COntOUl    over    thr    entire    community       I  firs    standard    has    hrrn 
retained   For    purposes   ol    the    s  I  \    rule     hut 
has     I..  '     lor     purposes    ol     the    cable    lrleviM.it,    rulr 

t  onsisteni    with   the   television   m.ulsei   .i. 

in   the   .  ..hie    l.l.  ". 

in  determining  whethei 

1  lie    new     . 

tule  will  ..insider    all  commercial  irlevis 
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which  arc  required  to  be  carried  on  the  cable  system  upon  de- 
mand pursuant  to  the  cable  television  signal  carriage  rules. 
Accordingly,  an  event  will  be  considered  to  have  been  broad- 
cast in  the  market  of  an  STV  station  if  the  community  to 
which  the  station  is  licensed  lies  wholly  within  the  Grade  A 
contour  of  a  nonsubscription  commercial  television  station 
broadcasting  the  event-  An  event  will  be  considered  to  have 
been  broadcast  in  the  market  of  a  cable  television  system  if  the 
event  was  broadcast  by  a  nonsubscription  commercial  television 
station  which  the  cable  system  is  required  to  carry  upon  de- 
mand of  the  station  pursuant  to  the  signal  carriage  rules. 

188.  The  original  sports  rules  for  both  STV  and  subscrip- 
tion cable  television  restricted  the  live  subscription  use  of 
events  which  had  been  previously  shown  live  over  conven- 
tional television.  In  the  1972  Report  and  Order  in  Docket 
18893,  the  sports  rule  applied  to  STV  was  revised  to  limit  sub- 
scription use  of  events,  either  live  or  on  a  same-day  delayed 
basis,  which  had  been  previously  televised,  either  live  or  on  a 
same-day  delayed  basis. 4~  These  changes  were  made  because 
the  Commission  was  concerned  about  situations  where  the  de- 
layed exhibition  of  an  event  amounts  in  effect  to  a  "live"  show- 
ing. Thus,  in  paragraph  13,  the  Commission  stated: 

It  is  clear,  for  example,  that  instant  replays  |taped  de- 
lays] could  siphon  sporting  events  just  as  surely  as  live 
showing  of  those  events  could.  Thus,  as  MST  states,  the 
entire  World  Series  could  be  put  on  instant  replay  over 
STV  under  the  proposed  rules  regardless  of  the  fact  that 
this  event  had  in  the  past  been  regularly  shown  over 
conventional  television." 

With  regard  to  providing  anti-siphoning  protection  to  events 
which  had  been  previously  televised  on  a  delayed  basis,  Mr. 
John  R.  Fitzgerald  in  his  comments  pointed  out  that  certain 
events  had  been  televised  in  New  York  on  a  one  or  one-half 
hour  delayed  basis  and  that  these  events  should  be  protected 
from  siphoning.  Noting  this,  the  Commission  said,  "Thus,  we 
think  it  clear  that  protection  should  be  given  in  the  type  of 
situation  mentioned  by  Fitzgerald  where  the  delayed  viewing  of 
the  event  is  virtually  like  viewing  it  live."4'1 

189.  We  remain  of  the  opiniun  that  where  the  delayed  ex- 
hibition of  an  event  is  "virtually  like  viewing  it  live,"  the  anti- 
siphoning  rules  should  treat  the  event  as  if  it  were  exhibited 
live.  However,  when  the  delayed  exhibition  occurs  after  the 
event  has  been  played,  the  exhibition  is  no  longer  virtually 
like  a  live  exhibition  and  the  rules  should  recognize  that  fact. 
Since  the  public  interest  in  viewing  a  sporting  event  is  greatest 
at  the  time  the  event  is  actually  being  played,  our  rules  should 
encourage  its  live  exoib;".ion  over  conventional  television.  On 
the  other  hand,  a  few  people  migh'  be  willing  to  pay  to  view 
an  event  after  its  conclusion  and  we  see  no  reason  to  preclude 
this  opportunity  These  considerations  have  pe  suaded  us  that 
the  best  course  is  to  make  the  anti-siphoning  rules  applicable 
only  to  live  exhibitions,  but  to  define  the  term  "live"  as 
any  telecast  or  cablecast  that  is  simultaneous  with  the  actual 
occurrence  of  the  event  or  the  delayed  tape  showing  of  which 
is  begun  while  the  event  is  still  in  progress.  Thus,  the  rules 
will  permit  the  delayed  subscription  exhibition  of  any  sports 
event,  and  will  not  proscribe  the  live  subscription  exhibition  of 
an  event  which  was  previously  televised  on  a  delayed  basis  over 
conventional  television.  We  feel  that  this  provision  best  serves 
the  vast  majority  of  people  who  would  rather  view  a  sporting 
event  live,  as  well  as  those  who  would  still  be  interested  in 
viewing  (he  event  after  its  result  is  known. 

190.  Some  confusion  may  develop  in  applying  our  definition 
of  live  telecasts  to  events  such  as  auto  races,  golf  matches  and 
the  Olympics,  which  take  place  over  an  extended  period  of 
time.  Typically,  only  portions  of  such  events  are  televised  and 
the  telecasts  often  occur  on  a  delayed  basis  because  of  such 
factors  as  time  zone  differentials.  This  is  especially  true  of 
telecasts  of  the  Olympic  games.  Consistent  with  our  statement 
in  paragraph  295  of  the  Fourth  Report  and  Order  in  Docket 
11279,*'  and  our  discussion  in  the  preceding  paragraph,  if  a 
substantial  portion  of  such  games  or  matches  are  telecast,  and 
the  telecasts  take  place  during  the  period  in  which  the  events 
are  actually  taking  place  (this  period  may  extend  over  several 
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days  in  the  case  of  the  Olympics),  the  events  will  be  considered 
to  have  been  telecast  live  for  purposes  of  the  rules.  What  will 
constitute  a  "substantial  portion"  of  a  particular  event  cannot 
be  narrowly  defined  due  to  the  diverseness  of  the  events  to 
which  the  term  will  be  applied.  In  this  area,  we  must  leave  it 
to  the  parties  involved  to  apply  a  standard  of  reasonableness. 
Should  disputes  arise,  we  will  consider  them  on  an  ad  hoc 
basis. 

191.  The  new  sports  rules  continue  to  define  sports  events 
as  indicated  in  paragraph  292  of  the  Fourth  Report  and  Order 
in  Docket  11279,''  and  to  divide  events  into  two  groups;  spe- 
cific events,  such  as  the  baseball  World  Series  or  the  football 
Super  Bowl,  and  nonspecific  events,  such  as  regular  season 
football  or  baseball  games.  The  examples  listed  in  paragraph 
294  of  the  Fourth  Report  and  Order  in  Docket  11279,''  with 
two  exceptions,  continue  to  represent  the  type  of  events  which 
will  be  regarded  as  specific  events  within  the  meaning  of  the 
new  rules,  although  the  list  is  by  no  means  exhaustive.  The 
two  exceptions  are  the  college  basketball  National  Invitational 
Tournament  (NIT)  and  professional  basketball's  NBA  cham- 
pionship games.  Consistent  with  our  treatment  of  the  NCAA 
basketball  championships,  only  the  final  and  semi-final  games 
of  the  NIT  playoffs  will  be  regarded  as  specific  events.  With 
respect  to  the  NBA  playoffs,  only  the  final  seven  game 
series  will  be  regarded  as  a  specific  event.  For  the  reasons  set 
out  in  the  succeeding  paragraph,  the  events  leading  up  to  these 
final  NIT  and  NBA  playoff  games  will  be  treated  as  nonspe- 
cific events. 

192.  We  previously  recognized  in  paragraph  297  of  the 
Fourth  Report  and  Order  in  Docket  11279,"  that  certain  play- 
off games  such  as  the  NBA  and  NHL  playoffs  are  customarily- 
regarded  as  features  of  the  regular  sports  season  and  should 
be  classified  as  nonspecific  events  rather  than  specific  events 
The  features  which  we  regard  as  distinguishing  nonspecific 
playoff  events,  such  as  the  NHL  playoffs,  from  specific  playoff 
events,  such  as  the  World  Series,  are  the  number  of  games 
played  and  the  period  of  lime  consumed  during  the  playoffs. 
For  instance,  the  Stanley  Cup  hockey  playoffs  involve  as  many 
as  sixty-one  games  and  cover  a  period  as  long  as  six  weeks. 
Such  contests  are  distinguished  from  the  World  Series,  which 
involves  a  maximum  of  seven  games  and  is  scheduled  to  cover  a 
period  of  less  than  two  weeks  Therefore,  except  as  indicated  in 
the  previous  paragraph,  we  will  treat  these  games  as  nonspe- 
cific events. 

193.  Subscription  exhibition  of  specific  events  is  limited  to 
those  which  have  not  been  broadcast  live  over  conventional 
television  in  the  market  during  any  one  of  the  five  seasons  pre- 
ceding the  proposed  subscription  exhibition  Application  of 
the  five-year  standard  to  cable  as  well  as  STV  operations  is 
consistent  with  our  findings  discussed  in  paragraphs  8  through 
10  of  the  Report  and  Order  in  Docket  18893.^  We  have  used 
the  term  "season"  rather  than  "year."  Thus,  the  rule  looks 
back  over  the  previous  five  sport  seasons  rather  than  the  pre- 
vious five  one-year  periods  or  calendar  years  As  to  specific 
events  which  do  not  have  commonly  defined  seasons  and  re- 
cur on  an  irregular  basis,  such  as  heavyweight  title  boxing 
matches,  they  will  be  treated  as  set  forth  in  paragraph  40  of 
the  Report  and  Order  in  Docket  7S59J."  If  a  regularly  recur- 
ring event  takes  place  at  intervals  of  more  than  one  year,  such 
as  the  Olympic  games,  the  event  will  be  precluded  from  sub- 
scription exhibition  if  it  has  been  broadcast  over  conventional 
television  in  the  market  during  any  one  of  the  ten  years  pre- 
ceding the  proposed  subscription  exhibition. 

194.  When  the  STV  sports  rules  were  amended  in  Docket 
18893,  subscription  exhibition  of  new  events  brought  about  by 
restructuring  of  existing  sports  was  proscribed  for  a  period  of 
five  years  after  their  first  occurrence  "  The  rules  were  not 
made  applicable  to  new  events  not  brought  about  by  restruc- 
turing of  existing  sports.  The  Commission  indicated  that  it 
would  defer  action  as  to  entirely  new  events  until  its  need  had 
been  demonstrated.  Discussion  of  this  matter  in  Docket  18893 
centered   around   new   specific  events  such  as  the  Super   Bowl, 


'Id.  ai  559 

'Id.  at  551,  560    See.  also  footnole  13  of  Report  and  Order  in  Docket  18893. 
34  FCC  2d  271,  284  clr)72) 
'Supra  note  4,  at  561 
'Supra  nole  13.  al  273-274 
Id.  al  281. 
•Report  and  (Irder  in  Dotket  18893,  Id,  282-286. 
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and  no  mention  was  made  e.f  new   nonspecific   events  s.. 

those  played  by   an  expansion  lean  pursuant  i lew   ir.m- 

i  hise 

While  we  are  persuaded  thai  ihr  existing  N  1  \ 
applicable  to  new  specifit  events  should  be  retained  and  .im- 
plied io  cable  operations,  wr  have  decided  to  take  .1  diflereni 
approach  with  regard  to  new  nonspecific  events  \  fivt 
prohibition  ol  the  subscription  exhibition  nl  ill  games  played 
by  .1  newly  franchised  spmis  team  would  Ik  overly  restrictive 
<  hi  r hr  othei  hand,  thr  public  intcicsi  would  not  Ik-  served  if 
.ill  such  games  were    n  exhibition  on  a  subscription 

basis  to  the  ext  lusi 

vide    some    possibility    !m    subscription    television    rxpi.si, 
new   nonspecifii   events  brought  about  In    >  restructuring  "I  .in 
existing  s|jnri,   while    preserving  foi    the  publii  rlunity 

in   view    .1   portion   "I   these  names  on  conventional   televi 
we  have  decided  10  treat  these  eve 

those  pi. mil  In  previous!)  existing  n-jnn  The  mannet  in 
which  this  will  Ik-  accomplished  is  set  out  below  in  para- 
graph 201 

196  Wuli  regard  t..  existing  nonspecific  events  we  have 
departed  from  the  all  or  nothing  approach  taken  by  the 
present   rules  and   have  adopted   n  remainder   names" 

provisions     Hie  1  substantial  number*1  has  been  re- 

tained in  distinguish  between  names  regularly  televised  and 
names  nut  regularly  televised,  but  the  watershed  has  been 
specifically  set  at  twenty-five  percent  The  concept  1 
Hum's  has  also  been  retained,  hut  categories  ill  events  it 
sport  for  purposes  of  the  rules  will  be  limited  to  the  following: 
pre-seasun  home,  pre-season  away,  regular  se-.is..n  home  and 
regulat  iv .  av     The  four   categories  that   we  have  spe- 

ll recognized,  and  to  allow  for  the  applica- 
tion of  additional  categories  would  introduce  a  targe  element 
nf  uncertainty  into  the  sports  rules  and  would  likely  lead  to 
uuiih  confusion 

I  he  old  «. noes  of  the  week"  category  has  been  elim- 
inated liecause  such  shames  do  not  usually  exist  in  then  own 
right,  but  are  so  railed  nnlv  as  a  promotional  term  in  relation 
in  t tit- ir  network  exhibition  Must  games  ol  the  week  cannot  be 
1  Irnm  league  schedules  but  come  into  being  only 
upon  their  designation  by  the  networks  We  have  not  provided 
for  a   latrci  season   home  or   j«j\    games   with  re- 

tard to  nonspecifii  events  because" the  numbei  ol  sui  h  events 
to  be  played  by  .1  particular  team  or  individual  in  anv  given 
season  cannot  be  foretold,  hut  generally  is  determined  In  sunn 
type   ol   play  I  ire    (See   out    discussion   ol   post-season 

nonspecifii  events  in  paragraph  192,  tupra  I  Since  the  new- 
rules  assume  that  the  number  of  events  to  lie  played  in  a 
i!nrv  is  known  in  advance  "1  theii  occurrence  and  allow  for  the 
subscription  exhibition  of  some  percentage  of  this  number, 
nonspecific  playoff  games  cannot  \h-  easdv  introduced  inti 
formulae  We  have  not  found  a  vv.n  to  completely  resolve  this 
problem     bt  procedure  seems  to  Ik-  thai  adopted  in 

the  original   STV   rules       There  it  was  determined  t<>  regard 
nonspenfii    playofl   names  as   part   ol   the  regulat    si 
than    a    sep  jurv    ol    events     ll    nonspecifii     playofl 

events  lited   In    subscription   interests,   we  will  expect 

them    to   arrange    their    schedules   so   that    the   limitations   pre- 
•  1  by  our  ruli  exceeded.  For  insi  u   rules 

permit    the    subscription   exhibition   of   twenty    percent    ol    the 
tin  category   and  prioi   to  the  playoffs  twenty 
percent   have  been  exhibited,   at- least   five  playofl  games  must 
■  i   u-iure  an  additional  game  mav  u-  exhibited  by 

thr  suhs,  111  lion 

■  thai  tins  is  not  .1  perfect  solution  foi  the 
handling  ol  non-specifii  playofl  games  bui  lacking  .1  more  suit- 
able alternative,  we  must  trust  in  the  gui-t  faith  ol  thi 
ties  involved  t"  apply  our  rules  in  a  manna  consistent  with 
their  intent  By  placing  playofl  games  in  the  regulat 
i.itrgiiiv  we  hive  left  open  the  possibility  "I  "frontloading," 
i.i  ,    arranging    telecasts    so   thai    most    1unvent1nn.il    t. .. 

tiki    place  during  thr  earlv    pari   of  leaving  ihl 

pi. pui. 11   end  subscription 

hasis    Ii  is  1 or  intent  that  frontloading  take  plact     W 

pei  1  thai  the  uncertainty  as  to  whether  a  particulai  learn  will 

lr, uh    the    playoffs,    ••'     ll    It    ''■  licthri    it    will    lie   elilli- 


■     ■ 
■ 


mated    .11    an  e.u  : 

in  frontload   convt 

■  1.1    in    ii,.-  - 
ipin.n  exhibitions    we  will  1  • 
addiimii.il  action  is  appropriate  10  preserve  thi 

1 1  the  rules 

I  he    nun.'  ■ 
hibited  on  a  subscripti  will 

tliinal    televisual    dniii,  ding       high. 

son;    that    is.    thai    season   among 

when   the   largesl    numbei    ol   events   in   the     ■ 

!.  .isl         M|,     ..I 

conventional    television    in    the    highwatei    in.uk 

reni.undel    games      will    Ik-   available 

.ling  upon  the  level  ol  previous  conventional  - 

ll   less  than  twee.  -  nl  ul  the  c 

broadcast  live  during 

the    highwatei    mark    season     the    iiiiiiiIk  ■ 

subscription    exhibition    shall    lie   equal    to   the    numliei 

maindet  games  in  the  highwater  mark  season 

200  ll  twenty-five  percent  ..1   una.   ..1  ihr  evem 

gory    were    broadcast    live   ovei    conventional    television    in   the 
market    during    the    highvv.net     mark    season,    the    numl. 
c-vciiis   available   foi    subscription   1 

tilts,    percent   ..I   the   remaindei    games  in   the  highwater   mark 
llus    provision    relaxes   the   present    restriction   which 
prohibits  altogether  tin-  subscription  exhibitioi  ma 

i.iicnmv   ui   cvriiis  nl   w  h><  Ii   a   sulisiauii.il   number   wen 
viuuslv    earned    in    conventional    tl 

.1    siphoning    aw  1     games    from    convent 

television    in   subscripti.  .is   available 

subscription    exhibition    will    be   reduced    when   the   numbe 
games   conventionally  reduced   hum   previous 

I  hus.    when-    tvv  e-:it  v -live    percenl    ..r    more    ol    the- 

in  a  category   have  been  la.. ad.  ast   live  lele- 

vi-i   n  in  the  highwater  mark  id  the  numl.. 

in   the   i.ilegi.rv    to   lie-    broadcast    in   the  currrn- 

duction  Irnm  the  numbei   "I  events  broadcast  in  thr  high. 

mark   scasi.n.   the   numl  ■ 

he  exhibited  on  .1  subscription  basis  in  the  cut 

be  reduced  in  proportion  to  the  reduction  in  • 

- 

ling    ol    eightv     games    were    .allied    In    CO  tele- 

vision in  the  market  in  the  highwatei  marl 

lortv    as  thr  numbei    nl   remainder   games  at   thi  :ugh- 

vvatii   mark    ol  which  idtv  percent    nt  twenty    are  It 

scriplion    exluli n      ITiirty-four    games    were    conventii 

televised  in  the  market  last  season  and  only   thirty-two  will  be 
televised    in    the    1 

available  for   subset  chibition  during  thr  eurrrnt   -• 

must  be  reduced  in  prop  -he  reduction  in  the  numher 

of  games  conventionally    televised    .1   reduction   "I   twenty 
cent   in   this  ease    Then 

exhibition     in     the    mrrrnt 
course,  there-  mav   Ik    many   cases  when-  the  numbe 
televised   is  v eiluntaril v    reduced   by 
lion   Inr   teas, .us   completely    unrel 

showing   that   tins   is  the 
posed   ii.  gram   a   waiver    ..i   the  proportional   reduction   : 

sum 

201  \s  we-  pointed  out  in  paragraph 
which  result  from  the  restructuring  nl  rxistn. 

1    in    1    spe-.ial   manna     With   no  previa 

It     nl     telecasts     in     the     market,     1!  ■ 

;    In    a    new    .a    transferred    team   in   .1 
lemur   aie   not    s.i s, ept il.lr   to  allocation   bctwee 

television    pursuanl 
lnrth   above     Dierefore    we   must   substitute    ui   she 
•  ast   history   foi    such  new   teams  which 
rules    111    liet  history     W 

thai  the  average    < >l  all  tele. 

by     teams    in    the    league    nl    the    new     team    w. 

alliM  ating   events    betv. 
Mil'siiiptu.n  television  during  the  ir.im  *  initia 

liiiieui    ..I    us    games    will    he    dele 

d    in    ihr   league     In   thr 
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exhibitions  will  be  determined  from  either  the  league  average 
of  telecasts  which  was  used  the  previous  season,  or  the  pre- 
vious season's  actual  telecasts  of  games  played  by  the  new 
team,  depending  upon  which  figure  represents  the  highwater 
mark  in  the  category.  This  procedure  will  continue  through  the 
new  team's  fifth  season  of  play,  using  the  highwater  mark  ol 
actual  telecasts  and  the  league  average  figure  applied  the  first 
season  to  determine  allowable  subscription  exhibitions.  In  the 
sixth  season,  subscription  exhibitions  will  be  determined  by  the 
highwater  mark  of  actual  telecasts  during  the  previous  five  sea- 
sons in  the  same  manner  as  for  the  older  teams  in  the  league 

202.  The  dichotomous  nature  of  our  non-specific  events  rule 
reflects  what  we  perceive  to  be  different  public  interest  consid- 
erations attached  to  events  which  have  been  regularly  tele- 
vised and  those  which  have  not.  The  public  is  most  interested 
in  the  continuation  of  conventional  television  coverage  of 
events  regularlv  televised  in  previous  years,  and  less  interested 
in  the  telecasting  of  those  events  which  have  received  only  in- 
termittent coverage.  The  existing  sports  rule  seeks  to  give  ef- 
fect to  this  distinction,  but  in  the  process  of  applying  the  rule, 
considerable  confusion  has  resulted  because  of  the  many  sub- 
jective responses  which  may  be  given  to  the  question  ol 
whether  events  have  been  "regularly"  televised.  Our  new  rule 
continues  to  distinguish  between  events  regularlv  televised  and 
those  not  regularlv  televised,  and  also  establishes  a  definite 
standard  for  making  the  distinction.  The  new  rule  permits  the 
subscription  exhibition  of  all  remainder  games  where  the  cate- 
gory of  events  in  question  has  not  received  substantial  conven- 
tional television  coverage,  and  only  half  of  the  remainder 
games  where  the  category  of  events  has  received  substantial 
coverage.  The  remainder  games  not  made  available  for  sub- 
scription exhibition  allow  for  expanded  conventional  telecasts 
of  those  events  which  have  been  most  often  televised  in  the  past 
and  which,  presumedly,  the  public  has  the  greatest  interest  in 
viewing  This  rule,  we  believe,  provides  for  reasonable  sub- 
scription exhibition  of  sports  events  without  diminishing  the 
public's  opportunities  to  view  events  on  conventional  televi- 
sion. 

203.  We  have  established  twenty-five  percent  as  the  water- 
shed between  a  substantial  and  an  insubstantial  number  of 
telecasts.  Twenty-five  percent  is  no  magic  number,  but  rather 
a  reasonable  figure  to  distinguish  between  a  substantial  num- 
ber and  an  insuhstantial  number  of  events  Some  pre-deter- 
mined  figure  is  necessary  for  the  administration  ol  our  sports 
rules  Because  of  the  more  or  less  arbitrary  nature  of  the 
twentv-five  percent  figure,  we  intend  to  applv  the  rules  flex- 
ibly in  certain  situations.  Consider  this  hypothetical:  A  con- 
ventional independent  television  station  historically  has  tele- 
cast approximately  twenty  percent  of  the  Yankee  away  base- 
ball games  in  its  market.  Last  season  a  television  network 
affiliate  in  the  same  market  telecast  one  Yankee  away  game  as 
a  network  game  of  ihc  week  which  resulted  in  more  than 
twenty-five  percent  of  the  Yankee  away  games  having  been 
telecast  in  the  market  last  season.  Should  this  happenstance 
severely  diminish  the  Yankee  away  games  available  for  pay 
exhibition  during  the  next  five  seasons?  Possibly  not.  There- 
fore, presented  with  situations  similar  to  our  hypothetical  and 
where  the  public  interest  would  not  suffer,  we  will  consider 
granting  waivers  to  permit  the  subscription  exhibition  of  more 
events  than  would  be  permitted  by  a  strict  application  of  our 
rules. 

204.  It  has  been  alleged  that  any  rule  which  permits  the 
subscription  exhibition  of  remainder  games  will  result  In  the 
best  events,  in  terms  of  popularity,  location  and  time  of  occur- 
rence, being  purchased  for  subscription  exhibition,  leaving  the 
less  attractive  events  for  conventional  exhibition  To  guard 
against  this  eventualit\.  we  have  considered  allowing  conven- 
tional broadcast  stations  and  networks  to  preempt  certain 
events  which  they  would  like  to  carry.  We  would  permit  con- 
ventional television  to  ( hobse  the  events  it  wishes  to  televise 
and  preclude  these  events  from  being  exhibited  on  a  subscrip- 
tion basis. 

205.  Having  studied  the  merits  of  this  proposal,  we  have 
concluded  thai  a  preemption  provision  would  add  unwarranted 
complcxit\  lo  the  rules  and  might  produce  anomalous  re- 
sults. Therefore,  at  least  for  the  present,  we  have  decided  nol 
to  include  such  a  provision  in  our  rules.  We  are  nonetheless 
concerned  thai  the  quality  of  events  offered  to  conventional 
television  might  be  reduced.  Should  this  happen,  we  might  be 
required  to  include  the  concept  of  preemption  in  the  rules.  For 


the  present,  we  will  trust  in  the  good  faith  of  the  parties  in- 
volved to  conduct  their  operations  in  accordance  with  the 
spirit  as  well  as  the  letter  of  the  rules 

206.  One  final  matter  with  regard  to  sports  events  must  be 
discussed  We  have  been  advised  that  some  sports  teams  pay 
for  local  television  coverage  of  away  games  in  order  to  g.un 
media  exposure  and  promote  attendance  at  home  games.  It 
is  submitted  that  the  anti-siphoning  rules  are  not  meant  to  re- 
serve events  for  conventional  television  at  the  expense  ol  the 
sport  promoter,  and  that  events  televised  in  whole  or  in  part 
at  the  expense  of  the  local  team  should  not  be  figured  into  the 
anti-siphoning  formulae. 

207.  This  example  points  out  potential  problems  which  will 
be  encountered  as  the  anti-siphoning  rules  are  applied  in 
real-life  situations.  Although  solutions  lo  anticipated  problems 
such  as  this  might  be  incorporated  into  the  rules,  every  poten- 
tial problem  cannot  be  provided  for  in  advance  without  ren- 
dering the  rules  unduly  complicated  Therefore,  we  will  leave 
problems  such  as  that  mentioned  above  for  resolution  by  the 
Commission  on  an  ad  hoc  basis.  As  we  have  repeatedly  slated 
during  the  course  of  this  discussion,  we  intend  to  closely  mon- 
itor the  operation  of  the  rules  and  we  expect  to  grant  waivers 
in  appropriate  circumstances.  We  believe  that  the  new  sports 
rules  clear  up  many  of  the  ambiguities  present  in  the  exist- 
ing rules,  but  some  problem  areas  remain.  The  rules  have 
been  drafted  for  general  application  and  they  are  unavoidably 
imprecise  in  several  areas  We  have  not  sought  to  define  all 
of  our  terms  with  absolute  specificity,  lor  in  do  so  would  build 
in  rigidity  which  would  be  incompatible  with  the  unsettled  en- 
vironment in  which  the  sports  rules  must  operate.  We  intend 
that  the  rules  be  administered  flexibly,  but  in  a  manner  con- 
sistent with  their  purpose.  If  necessary,  we  will  resolve  uncer- 
tainties and  make  adjustments  in  later  actions.  By  this  policy, 
we  hope  to  maximize  the  amount  of  sports  programming  made 
available  to  the  public  by  both  conventional  and  subscription 
services. 

208.  The  foregoing  paragraphs  set  out  the  manner  in 
which  the  terms  "sports  events,"  "new  sports  events,"  "spe- 
cific events,"  "non-specific  events,"  "live  telecast"  and 
"category"  will  be  construed  Additionally,  the  legislative 
history  contained  in  the  Fourth  Report  and  Order  in  D<nktt 
11279,  and  the  Report  and  Order  in  Docket  18893,  unless 
modified  herein,  will  be  given  effect  in  our  administration  of 
the  new  sports  rules. 

Series  Type  Programs 

20')  The  comments  filed  in  this  proceeding  evidence  a 
striking  paucity  of  information  with  respect  to  series  type  pro- 
grams. The  comments  which  address  the  issue  at  all  generally 
fall  within  two  categories — those  urging  retention  of  the  exist- 
ing rule,  and  those  urging  Us  deletion.  The  evidence  in  favor 
of  retention  is  sparse,  and  proponents  of  the  opposite  point  of 
view  argue  that  this  very  lack  of  evidence  is  sufficient  grounds 
for  the  Commission  to  reach  a  decision  to  delete  the  series 
rule 

210  There  is  considerable  agreement  that  the  proscription 
contained  in  the  existing  rule  is  overly  broad  ABC',  one  ol  the 
few  parties  taking  an  intermediate  position  between  retention 
and  deletion  of  the  series  rule,  states  in  its  comments  that  the 
present  rule  discourages  the  presentation  of  new  and  innova- 
tive programming  on  subscription  operations,  and  suggests 
that  tiie  rule  might  be  modified  without  creating  a  substantial 
risk  of  s.K.  .  ..■ng  programs  Irom  conventional  television  1  he 
testimony  of  representatives  of  The  Motion  Picture  Asso- 
ciation f  America.  Inc.  indicates  the  existence  of  a  large 
quantity  ol  unused  talent  and  production  caparit)  which  co^ld 
produce  series  programming  for  subscription  exhibition 
without  affecting  the  availability  ol  such  programming  to  con- 
ventional television  This  evidence  suggests  that,  at  the  very 
least,  subscription  interests  should  be  able  to  exhibit  series 
pin-',  ins  produced  especially  for  the  subscription  market,  and 
th.n  perhaps  restrictions  on  series  programs  are  not  required 
lo  prevent  siphoning 

21!  Based  on  the  sparse  record  before  us.  we  arc  reluctant 
to  either  delete  or  engage  in  a  wholesale  revision  of  the  present 
series  rule  Series  programs  constitute  a  large  portion  of  con- 
ventional television  programming,  and  any  step  which  might 
affect  the  continued  availability  ol  thai  programming  to 
conventional    television    viewers    should    nol    lie    taken    hghiU 
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we  will  not  now  -  illowing  l-ir 

'i I   an)    new  rpis.Kic  ..| 

whil  h    has    liccli    cxlul m 

tcrminc  whethei    restrictions  are  needed  with 

previously   il  what 

form  they    should   lakt  invited  add  menu 

on   ili'  /'■ 

rnilv 
with    tin-.    /  Ihe    limned    action    whuli    wl 

lakrn  today  "lues  not  represent  a  final  determination  ol  ihc 
series  issue,  and  additional  action  will  1*-  taken  ii  tailed  for  on 
the  h.isis  oi  out  continuing  Inquiry  into  ihe  matta 

Ninelv  Percent  and  Advertising  Rule- 

I         present     rules    prohibil    subscription    operations 
from  devoting   more   than    nil  I    ol    iliru    subscription 

imming  noun  to  feature  films  .md  sports  combined    W< 
believe  thai  this  provision  has  bet  i    couraging 

diverse  and  innovative  programming  su<  h  as  thai  n- »v%  provided 
on  many   subscription  cable  televj  ii  rherefon     we 

will  retain  thi  but  will  i m 

ii    We   belli  iture  lilms  and    ports  will  conlinui    to 

be    tin  '    subscription   operation-     nil    thai    ml' 

quiring  a  substantial  decrease  in  the  amount  ol  this  pro 
gramming  would  rcsuli  in  "a  harshness  that  mold  spell  the 
death  knell  nl  >  I  \   Uliire  it  even  bet:, in 

211  Existing  rule.,  both  as  to  over-the-aii  sl\  and  sub- 
si  ii()iinii  cable  operations,  prohibit  the  presentation  ol  com- 
mercial advertising  other  than  lor  pros  I  othet  sub- 
scription programs  Retention  ol  these  rules,  which  wen 
malls  adopted  to  assure  that  subscription  operations  pro- 
vided a  different  anil  diverse  type  ol  programming  limn  thai 
found  on  advertise!  supported  television,  has  produced  little 
ilissim  and  we  sir  no  rr.ivm  not  i"  retain  out  original  view 
ilia!  such  restrictions  on  ihe  presentation  ol  commercial  ad- 
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or  tin     iihei       li   is   noi   our   intention,   in  retaining  th< 
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received  in  the  course  of  ifus  proceeding,  we  believe  Ihe  type 
of  programming  refcm  Mt     Kelly    to   Ik-   suit, 
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Preemption  of  Local  Regulation  of  Subscription 
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television    franchises    contain    provisions    purporting    io    regu- 
late subscription  cable  television  or  to  ban  tl"  lirely 
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on  developments  to  be  sure  that  this  occurs.  We  have  thus  de- 
nominated this  document  as  a  First  Report  and  Order  in  this 
proceeding  and  are  leaving  the  proceeding  open  to  be  a  re- 
pository for  comments  on  how  the  rules  operate  and  whether 
the\  achieve  their  intended  goals,  and  to  facilitate  our  taking 
prompt  further  action  should  that  become  necessary.  For  now, 
we  are  convinced  that  our  rules  reflect  a  fair  and  reasonable 
effort  to  provide  for  the  orderly  development  of  subscription 
television  while  preserving  for  the  public  the  benefits  now 
derived  from  the  conventional  broadcast  structure. 

Authority  for  adoption  of  the  rules  herein  is  contained  in 
Sections  2,  4(i)  and  (j),  303,  307,  308,  and  30°  of  the  Com- 
munications Act  of  1934,  as  amended 

Accordingly,  IT  IS  ORDERED,  That  effective  May  27,  1975 
Parts  73  and  76  of  the  Commission's   Rules  and   Regulations 
ARE  AMENDED  as  set  forth  in  the  attached  Appendix  A 

IT  IS  FURTHER  ORDERED,  That  the  proceeding  in 
Docket  18893  IS  TERMINATED. 

II  is  FURTHER  ORDERED,  That  the  proceeding  in  Doc- 
ket 19554  is  retained  open 

FEDERAL  COMMUNICATIONS  COMMISSION 


Attachment 


Vincent  J.  Mullins 
Secretary 


APPENDIX  A 


Parts  73  and  76  of  Chapter  I  of  Title  47  of  the  Code  of  Fed- 
eral Regulations  are  amended  as  follows: 
Part  73  —  Radio  Broadcast  Service 
1.   Section  73.643  is  revised  to  read  as  follows: 
§73.643  General  operating  requirements- 
Subscription    television    broadcast    programming    shall    com- 
ply with  the  following  requirements: 

(a)  Feature  films  shall  not  be  broadcast  except  as  provided 
in  this  paragraph 

(1)  A  feature  film  may  be  broadcast  if — 

(i)  The  film  has  been  in  general  release  in  theaters  any- 
where in  the  United  States  for  three  (3)  years  or  less  prior  to 
iK  pi  oposed  broadcast; 

in)  A  conventional  television  broadcast  station  licensed  in 
the  market  of  the  subscription  television  broadcast  station 
holds  a  present  contractual  right  to  exhibit  the  film  For  pur- 
poses of  this  subdivision,  a  television  station  affiliated  with  a 
television  network  will  be  deemed  to  hold  a  present  contrac- 
tual right  to  exhibit  a  film  if  the  network  to  which  it  is  affil- 
iated holds  such  a  right; 

NOTE:  The  manner  in  which  the  term  "present  contractual 
right"   will   be  construed   is  explained   in   paragraphs    169   and 

170,  First  Report  and  Order  in  Docket   19554,   FCC  75- 

Fed    Reg 

(iii)  The  film  has  been  in  general  release  in  theaters  any- 
where in  the  United  States  for  more  than  ten  (lih  years  prior 
to  its  proposed  subscription  broadcast  and  the  film  has  not 
been  exhibited  over  conventional  television  in  the  market  of  the 
subscription  television  broadcast  station  for  three  (3)  years 
prior  to  its  proposed  subscription  broadcast  Once  a  film  has 
been  broadcast  in  the  market  pursuant  to  this  subdivision  or 
cablecast  on  a  subscription  basis  pursuant  to  §76. 225(a) 
(l)fin),  such  film  may  thereafter  be  broadcast  on  a  subscrip- 
tion basis  in  the  market  without  regard  to  its  subsequent  ex- 
hibition  ovei  conventional  television; 

(iv)  The  film  is  in  a  foreign  language; 

(2)  Feature  films  otherwise  excluded  by  this  paragraph 
ma)  be  broadcast  upon  a  convincing  showing  to  the  Com- 
mission  thai  they  arc  not  desired  lor  exhibition  over  conven- 
tional television  in  the  market  or  that  the  owners  of  the  broad- 
casl  rights  to  the  films,  even  absent  the  existence  of  subscrip- 
tion television,  would  not  make  the-  films  available  to  conven- 
tional television 

(3)  Every  subscription  television  broadcast  station  over 
which  a  feature  film  is  broadcast  pursuant  to  this  paragraph 
shall  maintain  lor  puhln  inspection  a  file  listing  the  title  ot  the 
film,   the  date  on  which   it   was  broadcast   and  the  provision  of 


this  paragraph  pursuant  to  which  it  was  broadcast.  When  a 
feature  film  is  broadcast  pursuant  to  subdivision  (l)(ii)  of  this 
paragraph,  the  station  or  network  serving  the  market  and 
holding  a  present  contractual  right  to  exhibit  the  film  shall  be 
specified.  These  files  shall  be  retained  for  a  period  of  two  years. 

(b)  Sports  events  shall  not  be  broadcast  live  except  as  pro- 
vided in  this  paragraph. 

(1)  A  specific  event  may  be  broadcast  if  the  event  has  not 
been  broadcast  live  over  conventional  television  in  the  market 
of  the  subscription  television  broadcast  station  during  any  one 
of  the  five  (5)  seasons  preceding  the  proposed  subscription 
broadcast  If  a  regularly  recurring  event  takes  place  at  inter- 
vals of  more  than  one  year  (e.g.,  summer  Olympic  games), 
the  event  shall  not  be  broadcast  on  a  subscription  basis  if  it 
has  been  broadcast  live  over  conventional  television  in  the  mar- 
ket of  the  subscription  television  broadcast  station  during  any 
one  of  the  ten  (10)  years  preceding  the  proposed  subscription 
broadcast. 

(2)  New  specific  sports  events  that  result  from  the  restruc- 
turing of  existing  sports  shall  not  be  broadcast  on  a  subscrip- 
tion basis  until  five  (5)  seasons  after  their  first  occurrence. 
Thereafter,  subscription  broadcasts  shall  be  governed  by  sub- 
paragraph (b)(1). 

(3)  The  number  of  non-specific  events  which  may  be  broad- 
cast on  a  subscription  basis  in  any  given  season,  shall  be  de- 
termined as  follows 

(i)  If  less  than  twenty-five  (25)  percent  of  the  events  in  a 
category  of  non-specific  events  were  broadcast  live  over  con- 
ventional television  in  the  market  of  the  subscription  televi- 
sion broadcast  station  during  each  of  the  five  (5)  seasons  pre- 
ceding the  proposed  subscription  broadcast,  the  number  of 
events  in  the  category  not  conventionally  broadcast  in  that  sea- 
son among  the  preceding  five  (5)  seasons  when  the  largest 
number  of  events  in  the  category  were  broadcast  over  conven- 
tional television- 
al) If  twenty-five  (25)  percent  or  more  of  the  events  in  a 
category  of  non-specific  events  were  broadcast  live  over  conven- 
tional television  in  the  market  of  the  subscription  television 
broadcast  station  during  any  one  of  the  five  (5)  seasons  pre- 
ceding the  proposed  subscription  broadcast,  the  number  of 
events  in  the  category  broadcast  on  a  subscription  basis  shall 
not  exceed  fifty  (50)  percent  of  the  number  of  events  in  the 
category  not  broadcast  in  that  season  among  the  preceding 
five  (5)  seasons  when  the  largest  number  of  events  in  the  cate- 
gory were  broadcast  over  conventional  television.  However,  if 
the  number  of  events  in  the  category  to  be  broadcast  over  con- 
ventional television  in  the  current  season  is  a  reduction  from 
the  number  of  events  broadcast  in  that  season  among  the 
preceding  five  (5)  seasons  when  the  largest  number  of  events 
in  the  category  were  broadcast,  the  number  of  events  in  the 
category  which  may  be  broadcast  on  a  subscription  basis  pur- 
suant to  this  subparagraph  shall  be  reduced  in  proportion  to 
the  reduction  in  events  broadcast  over  conventional  television. 

NOTE:  The  manner  in  which  this  paragraph  will  be  ad- 
ministered and  in  which  'sports  events,"  "new  sports  events," 
"specific  events,"  "non-specific  events,"  "live  telecast"  and 
'category"  will  be  construed  is  explained  in  paragraphs  186- 
208  of  the  First  Report  and  Order  in  Docket  19554,  FCC  75- 
Fed.  Reg 

(c)  No  series  type  of  program  with  interconnected  plot  or 
substantially  the  same  cast  of  principal  characters,  any  episode 
of  which  has  been  broadcast  over  conventional  television,  shall 
be  broadcast 

(d)  No  commercial  advertising  announcements  shall  be  car- 
ried during  subscription  television  operations  except  for 
promotion  of  subscription  television  broadcast  programs  be- 
fore and  after  such  programs 

(e)  Not  more  than  90  percent  of  the  total  subscription  pro- 
gramming hours  shall  consist  of  feature  films  and  sports 
events  combined.  The  percentage  calculations  may  be  made 
on  a  yearly  basis,  but,  absent  a  showing  of  good  cause,  the  per- 
centage of  such  programming  hours  may  not  exceed  95  per- 
cent  of  the  total  subscription  programming  hours  in  any  cal- 
endar month 

(I)  Any  television  broadcast  station  licensee  or  permittee 
authorized    to    broadcast    subscription    programs    shall    broad- 
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which  the  Commission  has  embraced.1  The  Commission  has 
attempted  to  find  the  public  interest  somewhere  between  the 
conflicting  claims  of  broadcasters  and  pay  cable  entrepreneurs. 
In  doing  so  it  has  straved  from  what  should  be  the  sole  concern 
here,  preventing  the  "siphoning "  of  programming  from  "free1- 
television  to  "pay"  television,  and  instead  attempted  to  protect 
free  broadcasting  from  the  competition  of  pav  broadcasting- 
It  is  in  fact  apparent  that  the  term  "siphoning"  is  not  the  main 
source  of  objection  to  broadcasters,  in  fact,  the  chief  source  of 
their  discontent  is  not  that  they  will  be  deprived  of  program- 
ming, but  that  they  will  have  to  endure  greater  competition 
for  audiences  from  cable  systems  offering  subscription  program 
fare.  However,  the  broadcasters'  right  to  be  sheltered  from 
such  competition,  as  I  shall  explain  more  fully  below,  is  not— 
on  the  record  which  has  been  made  at  least— entitled  to  our 
concern;  our  concern  is  the  public's  interest  in  not  being 
deprived  of  programming  in  which  it  is  interested.  Where  there 
is  no  realistic  probability  of  that  deprivation  occurring,  there  is 
no  basis  for  interference  bv  us  with  the  ordinary  course  of 
competition. 


The  present  restrictions  on  pay  cable  command  unusually 
close  scrutiny.  They  are  so  obviously  protectionist  in  char- 
acter as  to  require,  in  lwun,:.  an  explanation  how  thev  can  be 
squared  with  the  policy  of  competition.  The  basic  argument, 
purged  of  the  ingenious  filigree  with  which  some  advocates 
endow  it.  is  this 

(1)  The   FCC   has  a  broad   jurisdiction  to  regulate  pay  tele- 

vision, including  pay  cable,  and  a  proper  concern  over 
the  impact  of  pay  television  on  the  continued  avail- 
ability of  free  television. 

(2)  Pay     television     threatens    advertiser-supported     ("free") 

television  because  it  has  the  potential  to  divert  (si- 
phon") programming  away  from  the  latter.  This  phe- 
nomenon results  from  the  supposed  ability  of  pay  cable 
to  outbid  broadcasters  (advertisers)  for  exclusive  rights 
to  air  programs.  This  supposed  ability  derives  from  the 
assumption  that,  at  some  level  of  program  or  service 
charge,2  the  pay  subscribers  will  value  the  right  to  view 
programming  without  commercials  more  than  adver- 
tisers value  the  right  to  show  it  with  commercials.  Thus, 
some  types  of  programming  may  no  longer  be  available 

(a)  to  persons  who  do  not  have  access  to  pay  television5; 

(b)  to  persons  who  cannot  pay,  and  (c)  to  persons  who 
will  not  pay. 

(3)  To  prevent  such  siphoning,   it  is  necessary  either  to  (a) 

ban  all  pay  operations,  or  (b)  prohibit  the  carriage  of 
certain  types  of  programming  on  cable  where  the  pro- 
gramming is  susceptible  to  such  siphoning. 

That  the  FCC  has  jurisdiction  to  take  cognizance  of  these 
matters,  and  to  frame  remedial  rules  with  respect  to  them,  may 
be  conceded,  arguendo,  for  purposes  of  this  discussion  See 
National  Association  of  Theatre  Owners  v.  FCC,  420  F.2d 
194  (D.C.  Cir.  1969),  cert,  denied,  297  U.S.  92  (1970);4  United 
States  v.  Southwestern  Cable  Co.,  392  U.S.  157  (1968),  United 
States  i  Midwest  Video  Corp  ,  406  U  S.  649  (1972).  Likewise, 
it  may  also  be  conceded  that  anti-siphoning  rules  of  various 
kinds  may  be  entirely  appropriate— assuming,  of  course,  thai 
this   underlying;  evil    is  reasonably  made   to  seem  a  significant 


'As  the  central  concern  of  this  proceeding  has  been  pay-cable,  my  opinion  is 
focused  primarily  on  pav  cable,  bui  my  critique,  like  the  Commission's  rules,  are 
applicable  10  over-the-air  STV  as  well  as  pav  cable 

-Included  herein  is  ihe  possibility  of  charging  on  a  period  or  on  a  general 
service  basis,  as  well  as  the  possibility  "I  a  per-program  <  h.irge 

This  argument,  of  corse  is  directed  at  pay  cable  with  us  limited  nationwide 
penetration  inasmuch  as  rable  seems  to  provide  the  only  viable  mode  for  pav 
operations,  R  Noll.  M  Peck  and  |  McGowan,  Economic  Aspects  of  Television 
Regulation,  140  (1973),  1  think  we  can  assume  this  limitation  on  access  to  be  at 
present  a  significant  problem. 

•Because  the  \'ATO  case  involved  uver-the-air  subscription  television  and 
hence  rested  in  part  on  spectrum  scarcity  considerations  which  are  not  applicable 
to  cable,  it  is  bv  no  means  dispositive  of  the  legality  of  pay  cable  restrictions 
However,  read  in  conjunction  with  Southwestern  Cable,  I  would  concede  that 
NATO  is  pertinent,  though  not  dispositive,  authority  for  pay  cable  regulation 
on  the  general  rationale  that  it  is  part  o(  the  overall  scheme  of  protecting  free 
broadcast  service 


threat.-  But  the  existence  of  a  general  regulatory  jurisdiction 
does  not  tell  us  what  our  regulations  ought  to  be.  My  analysis 
assumes  that  the  basic  aim  of  regulation  here,  as  stated  in  our 
Fourth  Report  and  Order  on  Subscription  Television,  15  FCC 
2d  466  (1968)  is  to  protect  against  siphoning  of  programming 
from  free  television  to  pay  television."  I  do  not  think  we  ought 
to  exercise  our  broad  powers,  as  I  think  the  majority  has  done, 
simplv  to  protect  broadcast  stations  against  competition.  Ad- 
mittedly, reasonable  restrictions  designed  to  protect  against 
siphoning  will  incidentally  restrain  competition.  But  even  if 
the  purpose  of  the  rule  is  thought  to  justify  the  restraint,  the 
restraint   must   nevertheless   be   reckoned   a   cost,   not   a   benelit, 


!f  all  the  nation's  households  that  presently  have  access  to  over-the-air 
television  had  equal  access  to  pay  television  (as  noted  earlier,  this  means  as  a 
practical  matter  pav  cable),  it  would  be  questionable  whether  the  FCC  should 
have  restrictions  which  preclude  pav  cable  from  outbidding  advertisers  for  pro- 
gramming In  such  a  situation,  the  social  benefits  of  "free"  television  (for  a  brief 
theoretical  view,  sec  Samuelson,  Public  Goods  and  Subscription  TV:  Correc- 
tion of  the  Record  '  I  Law  &  Leon  81  (1964)*  would  have  io  be  weighed 
against  the  benefits  of  a  pay  television  system  (principally  its  ability  to  reflect 
consumer  preferences  more  accurately,  see  Minasian.  Television  Pricing  and  the 
Theory  of  Publit  Good:  '  I  Law  &  Econ  "I  (1964))  See  generally,  R  Noll, 
M  Peck  and  J  McGowan,  supra,  at  130-36  However,  there  is  no  need  to  ad- 
dress this  issue  here  For  the  present,  it  is  enough  to  say  that  the  Commission 
should  not  permit  programming  from  free  over-the-air  television  to  be  entirely 
diverted  to  pav  cable  television,  because  in  the  present  circumstances  this  would 
make  such  programming  unavailable  to  much  of  the  market  In  other  words. 
given  the  fact  thai  only  about  15  percent  ol  the  nation's  households  have  access 
to  cable,  any  substantial  diversion  of  programming  to  pav  cable  means  that  U  is 
unavailable  to  all  those  who  do  not  have  physical  access  io  cable—the  majoritv 
of  the  nation's  households. 

"A  number  of  additional  restrictions  were  imposed  on  over-the-air  subscrip- 
tion television  (STV)  thai  are  not  related  tu  the  siphoning  problem  In  essence 
these  are  (I)  STV  stations  may  be  established  only  in  communities  within  the 
Grade  A  contour  of  at  least  five  commercial  stations  (including  the  STV  station), 
and  (2)  only  one  STV  station  may  be  established  in  a  community,  (3)  each  sl\ 
station  must  broadcast  at  least  28  hours  per  week  of  free  programming,  (4)  no 
commercial  advertising  may  be  carried  during  subscription  operation,  (5)  no 
more  than  90  percent  of  the  subscription  programming  may  be  composed  of 
feature  film  and  sports  47  C  F  R  73.642  (Certain  technical  standards  on  STV 
operations  were  also  imposed  by  the  Commission's  Fifth  Report  and  Order,  19 
FCC  2d  559(1969);  47  C.F.R  73. 643.) 

Rules  (4)  and  (5)  were  subsequently  applied  to  pav  cable,  along  with  the 
antisiphoning  rules,  in  1970  CA  TV,  23  FCC  2d  82^  (1970)  Although  these 
rules  have  received  virtually  no  attention  in  this  present  case,  they  are  still 
properly  before  us  inasmuch  as  this  proceeding  purports  to  be  a  general  re- 
examination of  pay  television  rules,  this  is.  therefore,  an  appropriate  occasion 
to  express  mv  opposition  to  the  restrictions  on  advertising  and  the  limitation  on 
sports  and  film  carnage,  as  thev  are  applied  both  to  broadcast  STV  and  pav 
cable 

Advertising.  I  oppose  the  restriction  on  advertising  because  it  serves  no 
purpose  other  than  the  reduction  of  competition  in  the  advertising  market  It  is 
not  clear  what  purpose  is  sought  to  be  served  by  this  restriction  The  majority 
opinion  speaks  vaguely  ol  assuring  a  ■'different  and  diverse  type  of  program- 
mint;  while  The  Fourth  Report  explains  only  that  STV  is  different  than  free 
television,  and  that  STV,  without  advertising,  offers  the  special  advantage  that 
it  maintains  the  "artistic  continuity,"  of  a  program  15  FCC  2d  at  ^o5  As  to  the 
diversity  of  programming  rationale,  it  is  enough  to  say  that  the  connection  be- 
tween diversity  and  the  ban  on  advertising  is  nowhere  established  As  to  assuring 
"artistic  continuity,  I  reg-ird  this  rationale  as  not  onl\  governmental  arrogance, 
but  unconstitutional  arrogance  Insofar  as  the  restriction  may  also  be  grounded 
upon  some  notion  lhat  viewers  will  be  "victimized"  bv  a  double  charge — adver- 
tising messages  and  a  subscription  fee— n  is  quite  unnecessary  II  viewers  prefer 
to  pav  a  sufficient  premium  for  uninterrupted  subscription  programs  to  offset 
the  implicit  loss  of  advertising  revenue,  that  is  fine,  but  if  viewers  would  prefer 
to  accept  some  advertising  interruptions  in  return  for  lower  subscription  fees.  1 
see  no  reason  why  we  should  prevent  them  from  exercising  such  a  choice  1 
dare  sav  that  most  of  my  colleagues  exercise  such  a  choice  daily  in  their  reading 
of  the  New  York  Times  and  the  Washington  Post  Few  avail  themselves  of  the 
Christian  Science  Monitor  despite  its  very  limned  advertising  cluttei  Finally. 
I  note  the  possibility  that  the  decision  to  limit  pav-cable  advertising  mav  have 
been  conceived  in  part  to  protect  broadcasters  from  competition  in  the  adver- 
tising market:  since  no  such  rationale  is  given  here.  1  ascribe  it  to  the  Commis- 
sion—though  it  is  not  consistent  with  some  of  the  other  pav  television  restric- 
tions Such  a  consideration,  ol  course,  would  be  inconsistent  with  the  policy  re- 
pressed in  Docket  181  10.  limiting  cross  ownership  of  media  in  order  to  prevent 
the  exercise  of  monopoly  power  Multiple  Ownership  Rules.  FCC  2d  FCC 
75-104  (1975) 

Program  Limits  As  for  the  restriction  limning  the  amount  of  film  and  sports 
programming,  this,  I  think,  is  not  merely  an  unnecessan  interference  with  view- 
er choice,  it  is,  at  least  as  applied  to  cable,  also  an  unconstitutional  one  js  well 
I  am  aware  lhat  this  same  restriction  was  part  of  the  STV  rules  sustained  in  the 
NA  TO  case,  though  ihe  Court  did  not  address  this  aspect  However,  even  if  one 
assumes  that  such  direct  commandments  concerning  programming  are  consti- 
tutional when  applied  lo  broadcasting,  involving  as  it  does  the  use  of  scarce 
spectrum,  (See  National  Association  of  Theatre  Owners,  supra.  Red  Lion  Broad- 
casting Co.  v  FCC.  395  I  S  367  (1969)),  lhat  would  not  suffice  to  sustain  such 
a  regulation  in  the  case  of  cable  Cf .  Miami  Herald  Publish  Co  v.  Tormllo. 
94  S   Ct   2831  (1974) 
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ot  thr  rule     In  [he  extern  lh.it  tlir  rulrs  da  nut  scree  the  p 
.inn  «il  guarding  againsl  siphoning,  the  competitive  restraint  is 
try    tn    national    communications    polic)    favoring    Dom- 

iwlitlnf.       .1  rul    it    is   againsl    the   public    ttitrlcst     Mute   In. in    that 

tse  it  is  nut  linely   luiied  tn  achievi  purpose    this 

restraint   also  raises   serious   lusi    tmendmeni   problems    See, 

..iws  .illeil- 

ing    Kust    Amendment  nra    though    legitimate    m 

their     .inn     In     the       least     restrictive 
means  \   I   Ii  /'        /.  is: 

ernment    may    regulate    in    tin  l*-eih   only    with 

narrou  spc.  ifii  it) 

Kccpim;     the    foregoing    matters    m     mind,     the    siphoning 
phenomenon   must   Ik-  analyzed  carefully    as  it   relates  tn  the 

three  programming     whlih     have     tieetl    distinctive!) 

identified  for  this  purpose  in  •   film    miu 

r  must  takt  hard  look"    see  II. I// 

;  i 

three 

II.    Feature  Film 

The  newly-adopted  rules  concerning  the  exhibition  of  lea- 
ture  films  improve  upon  their  predecessors  I  he\  give  pa) 
operators  an  extra  war  from  the  time  of  a  motion  pii  I 
lirst  general  release,  to  use  the  film.  the\  allow  pa)  operators 
■  earn  for  the  rights  lo  any  Him  which  is  already  under 
license  fur  tree  broadcasting;  and  they  expand  the  numlier  ol 
"old"  films  iu  whuh  pa)  operators  have  access  Riesc  changes 
u  polity  will  make  some  difference  to  the  pay  television 
industry,  but  to  me  thev  are  still  arbitrary  and  unneccssaril) 
harsh 

lhr  arbitrariness  of  the  film  rule  is  must  sh.uph  htu;h- 
lightcd  by  the  definition  of  thr  time  perind  in  which  films 
may  be  carried  in  a  pas  mode  three  years  at  one  end,  ten 
it  another,  where  the  film  has  not  been  broadcast  for 
three  years  If  there  is  a  v icnic  in  this,  it  is  thl 
numerolog)  What  is  the  significance  ol  three  and  ten? 
nl  ,  nurse  the  number  ten  is  important  for  u  is  precisel)  the 
number  of  fingers  on  the  human  hand.  The  numl>er  three  is 
amilarl)    important   lo   the   Australian   three-toed   sloth 

parody,   and   perhaps   an   unfair   unc     I   concede   that 
one  determines  it   is  necessary    tn  trriage 

ni  film  on  (jay   television,  any  defined  limits  are  likel) 
somewhat    arbitrary      However,     this    fact    does    nol     in     itsell 
lustify    the    arbitrary    limits  rather    it    raises    the 

question     why    must    any    limits   Ik-    imposed'    Are   smh    limns 
necessary    tn    protect    broadcasting    from    siphoning    ol 
grams  from  free  to  pa)  television? 

I    think    not     Far    from    bctnt?    ni  protect    ag 

siphoning,  our  rules  will  tend  to  i  ripple  the  natural  eeonomil 
advantage  which  pay  television  has  mer  network  television  in 
the  exploitation  ol  copyrighted  feature  films  Nothing  in  the 
evidence  before  us  lustifies  this  hostility  The  threat  ol  pay 
television  diverting  filmed  ot  ta|>ed  programming  away  from 
commercial  television  is  illusi  loubt,  if  we  had  no  in- 

hibiting rules,  some  filmed  entcrtai  .1  i*   distributed 

tn  pay  mode  l>elure  u  was  available  fur  network  use,  but  the 
time  lag  would  be  an  insignificant  Inss  in  the  pubht.  while  the 
benefits  would  tie  urrai  (1)  to  the  copyright  owners  ol  the 
tiltns  Oi  tn  the  members  of  the  publii  who  are  able  and  inter- 
iii  paying  for  an  earl)  commercial-free  home  exhibition 
c 
ing  publii   who  would  Itcncfn  from  nonpa)  cab  rvhich 

ould    help   finana       I  ih.it    Itiere   is  a    market 

ini    pay   cable  offering  films  is  evidence  that   some 

■ 

\     long    is   i  .      nol 

significant!)   delaj    the  nieni.il  television  exhibition 

of  these  films,  the  bent 
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that  pa)  table  would     siphon'    films  awa)  from  net 
value  i.^hted  film  is  maximized  by  exhibiting  i 

in  the  market  where  n  brings  the  highest  price  pet  wewct  and 
thereafter    b  ■     trlrase    in    lower-prio 

potential  in  higher-priced  mi  usied    I  do 

that  this  is  the  appropriate  time  to  considei  interfering  with 
a  copyright  holder's  right  to  efle.  t  this  profit-maximizing 
progression     I  he  real  issue  before  us    at  least  win 

'Ins  as|  is  whether  networks  shnuld  be  put 

tn    the    i  mm     nl     hi.  ii  I     h.ue 

heard   no  arguments  in   this  proceeding  that  convince  mi 
ought    to    deprive    motion    puture   distributoi  rderl) 

market    in    which    to    vend    their    wares     or    deprivi 
citizens  •■!  the  right  to  spend  their  own  money  however  . 
them  t"  spend  it. 

In   order   to  explain   my   rejection   of  the  antisiphoiuni;   rule. 
plied    tn  feature   films,    it    will   lie   m 
nenl    in    snmr   detail     (The    ': 
form  of  pa)    television  but  we  can 
the  real  concern  ■■    film  siphoning  , 

the   plausible    assumption    that    a    feature    film    wil 
worth  more  to  a  iruen  siew.  linmenl  thai. 

adveriisei     is    .,    sclhm;    medium      I  he    Ameri  using 
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the  proponents  ol  this  argument,  uriirs  thai 
live  siphoning  is  possible  in  the  immediate  future    I 
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present  number,  nationwide-  were  willing  to  p 

ty,  a      I  hui  sda)   Nighi 
ing    "l    -I.    first-time    netwt  i  run" 

movies,  these  total  revenues  $24  million  per  year  would 
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were  added,  or  if  the  iujht- 

nimerual  television  would  be  outbid,  and  all  those  feature 

would    lie    siphoned    away    from    thr       !!  •■•         \\ 

he  argument 

In  my  mind,  this  argument  explains  very  little    I' 
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thai  tan  be  made  ol  them  To  the  networks,  the  value  of  a 
typical  film,  or  any  prime  time  feature,  is  about  three  cents 
per  viewer  hour,  that  is  the  amount  the  film  owner  can  expect 
to  receive  However,  the  owner  can  expect  to  make  about  25 
cents  per  subscribing  home  on  a  pay-cablecast  movie;11  accord- 
ingly, one  would  expect  that,  following  the  end  of  its  theatrical 
run  but  before  its  network  television  run,  a  motion  picture  fea- 
ture would  play  on  a  pay  basis.  This  migration  from  theatre 
to  pay  television  to  network  is,  as  1  stated  earlier,  economically 
sound,  and  I  see  no  justification  for  us  to  interfere  with  it.  I 
know  of  no  reason  to  have  rules  that  deprive  him  distributors 
from  selling  their  property  as  their  individual  interests  dictate. 
We  are  not  dealing  here  with  a  great  issue  of  social  choice — 
compulsor)  education,  lor  example — whose  importance  may 
justify  overriding  individual  choice  All  we  avc  talking  about 
here  is  the  allocation  of  economic  profit  (mure  accurately, 
rent")  Offhand,  1  am  not  aware  that  the  networks  need  or 
deserve  our  powerful  help  in  dealing  with  motion  picture  dis- 
tributors. Why,  therefore,  do  we  intervene?  As  far  as  I  can 
extrapolate  from  the  many  pleadings  that  purport  to  offer  a 
rationale  for  our  intervention,  the  argument  is  that  if  we  did 
not  intervene,  we  would  add  considerably  to  the  lag  between 
first  release  and  network  exhibition — a  lag  that  already  aver- 
ages more  than  four  years. 

I  reject  this  response.  Pay  exposure  would  not  significant!) 
il<l,i\  the  network  exhibition  of  films.  Fay  television  operators 
understand  as  well  as  networks  (and  other  businessmen)  the 
economic  advantages  ol  coat  tails;  the  promotional  value  of  the 
theatrical  run  of  a  film  must  be  and  (to  the  extent  we  allow 
such  things  to  be)  always  is  seized  upon  by  the  pay  distributor. 
P. iv  cable  exhibition  always  follows  as  closely  as  possible  on 
the  heels  of  the  theatrical  run  of  each  film,  which  usually  lasts 
less  than  a  year.  Furthermore,  the  value  of  a  motion  picture  on 
pay  cable  normally  plays  ofl  in  a  very  short  period  of  time — 
,i  consequence,  in  part,  of  the  way  in  which  pa)  cable  handles 
the  exhibition  of  feature  films  '-' 

It  is  reasonable  to  suppose  that  the  lag  between  theatrical 
exhibition  and  the  commercial  television  exploitation  of  a  film 
will  probably  increase  in  the  near  future.  As  the  theatrical 
yield  from  films  grows — -due  to  contracting  industry  supply — 
the  attractiveness  of  these  films  in  second  or  third  theatrical 
runs  will  grow  in  comparison  with  the  paltry  $750,000  to 
SHOO, OUl I  which  network  television  can  offer  We  cannot  man- 
date an  increase  in  theatrical  feature  film  production,  but  we 
can  allow  those  willing  to  pay  tor  the  privilege  to  see  these 
films  sooner  on  their  home  receivers  by  simply  rescinding  all 
pay-cable  "antisiphoning"  rules  relating  to  feature  films. 
There  is  no  occasion  for  anguish  that  some  households  will 
act  upon  this  privilege.  Other  things  being  equal,  people  have 
a  right  to  spend  their  income  according  to  their  own  estimate — 
and  not  our  estimate — of  what  will  bring  them  the  most  hap- 
piness. 

The  majority's  decision  to  increase  the  2/10-year  period  of 
protection  to  3/10-years  is,  of  course,  an  improvement;  but  it 
is  a  limited  one.  While  most  films  would  become  eligible  for 
pay  cable  exhibition  before  the  ban  period  (between  year  3  and 
year  10)  because  their  theatrical  exhibition  value  plays  off  in 
substantially  less  than  three  years,  the  most  successful  films — 
those  that  could  be  expected  to  form  the  heart  of  a  pay  cable 
entrepreneur's  package — may  not  play  out  in  three  years. 
Such  films  may  be  best  exploited  by  second  or  third  release 
over  a  five  or  six-year  period.  Under  our  new  rules,  that  sort 
of  film  might  never  find  its  way  onto  a  pay  cable.13 

I  concede,  however,  that  the  Commission's  decision  today 
does  contain  an  aperture  which  lets  some  sunshine  in  on  pay 
television  Our  new  rules  do  make  it  possible  for  a  pay  oper- 
ator to  show  any  film  currently  under  contract  to  a  network  or 
local  station.  In  spite  of  the  complaints  of  some  members  of 
the  pay  cable  industry  that  the  broadcasters'  habit  of  negotiat- 
ing exclusive  contracts  makes  this  provision  virtually  meaning- 
less,   I    believe    they    misconceive    the    economics    involved.    At 


"If  competitive  pay  cable  services  arc  ever  permitted  to  develop,  one  would 
expcit  I h i s  J?-tent  figure  to  drop  appreciably,  but  it  is  difficult  to  imagine  that 
il  would  ever  decline  to  the  offer  price  now  generally  current  at  ihe  networks — 
three  cents  per  viewer  home 

l..i.  h  film  is  generally  offered  several  times  a  day  for  a  week  or  several  weeks. 
E.ven  ihe  most  enthusiastic  subscriber  has  ample  chance  for  satiation 

''Where  the  new  rules  do  make  an  irnpi  nvrniriit.  obviously  is  in  permuting 
pay  i  able  to  use  those  relatively  successful  films  whose  value  for  the  theatrical 
exploitation  lasts  more  than  two  years  but  plays  off  in  less  than  three 


present  the  commercial  broadcasters  purchase  rights  to  feature 
films  with  exclusivity  protection  against  all  other  commercial 
broadcasts  in  the  same  market  for  a  period  surrounding  the 
date  at  which  they  are  to  be  broadcast.  This  practice  allows 
the  broadcaster  to  make  his  plans  confident  that  his  ratings 
will  not  be  blighted  by  a  rival  exhibition.  It  is  an  economically 
rational  transaction  in  that  the  broadcasters,  in  buying  this 
exclusivity,  are  buying  three-cent  viewer-hours  away  from 
other  broadcasters  who  also  value  viewer-hours  at  three  cents. 
The  economic  defensibility  of  a  broadcaster  buying  exclusivity 
as  against  a  pay  cable  system,  however,  is  dubious,  at  least  as 
a  general  rule.  Assuming,  as  common  sense  requires,  that 
rational  film  distributors  will  exact  a  price  equal  to  the  oppor- 
tunity cost  of  giving  exclusivity  to  the  broadcaster,  then  to  buy 
exclusivity,  the  broadcaster  would  be  buying  protection  for  his 
three-cent  viewer  hours  against  viewer-hours  worth  15  to  30 
cents  on  the  pay  medium.  The  loss  to  the  buyer  would  far  out- 
weigh any  benefit.  I  doubt  that  a  reasonable  businessman 
could  warrant  such  a  transaction  on  economic  grounds.  One 
could  not  blame  the  Antitrust  Division  of  the  Justice  Depart- 
ment if  it  were  to  suspect  predation. 

Although  1  think  the  rules  enacted  today  are  better  than 
those  the)  replace,  I  do  not  wish  to  be  understood  as  content 
with  the  new  rules  The  Commission  has  by  no  means  come 
to  terms  with  the  economic  properties — and  their  implications 
— of  the  pay  medium  Pay  television  should  be  allowed,  just 
as  a  first-run  theater  is  allowed,  to  exploit  its  natural  com- 
petitive advantage  and  to  offer  films  before  they  are  offered  on 
commercial  television.  Our  new  rules  will  not  permit  this 
releasing  pattern  lor  the  most  successful  films,  and  to  that 
extent,  I  find  them  distasteful,  but  at  least  the  pay  operators 
will  be  allowed  to  offer  these  films  concurrently  with  commer- 
cial broadcast  exposure  To  that  extent,  clearly  these  new  rules 
constitute  an  improvement  over  the  old. 

III.  Series 

The  treatment  of  filmed  TV  taped  series  on  pay  cable  has 
received  much  less  discussion  than  the  motion  picture  issue 
and  can  be  briefly  dealt  with  I  disagree  with  the  Commission's 
decision  to  retain  restrictions  on  series  (though  1  agree  with 
the  decision  to  modify  the  present  rule  to  permit  series  origi- 
nation) 

In  my  judgment,  the  same  arguments  for  total  abolition  of 
antisiphoning  rules  as  are  applicable  in  connection  with  fea- 
ture films  are  equally  applicable  to  the  series  programming 
issue.  Indeed,  the  abolition  argument  here  is  even  stronger, 
since  there  is  no  plausible  prospect  for  siphoning  of  series 
programs  in  the  foreseeable  future.  Even  if  pay  systems  were 
sufficiently  widespread  to  begin  their  own  programming  ef- 
forts, there  is  no  reason  to  believe  that  their  program  series 
would  be  denied  repeat  exposure  on  commercial  television. 
Major  series  could  be  produced  for  initial  pay  exposure,  of- 
fered to  commercial  networks  after  their  pay  run,  and  finally 
distributed  as  syndication  product.  In  fact,  if  pay  television  of 
any  form  ever  spreads  to  a  large  percentage  of  the  country's 
homes,  this  will  be  the  general  exploitation  pattern,  but  it  is 
not  likely  to  develop  in  the  near  future.  The  series  rules  serve 
solely  to  preserve  the  syndication  market  for  local  broadcast 
stations.  Protecting  this  interest  (assuming,  arguendo,  that  it 
is  an  interest  worth  protecting)  in  this  way,  to  my  mind,  is 
overkill.  Syndicated  program  series — off-network  series  or 
cheap  talk  shows— are  likely  to  be  of  limited  value  to  pay 
television  The  best  independent  station  is  fortunate  to  achieve 
audiences  of  10  to  12  percent  of  network  audiences  during 
prime  time  with  this  material.  (See  ARB,  Television  Market 
Analysis  and  ARB,  Syndicated  Program  Analysis,  periodic 
issues  for  evidence  of  this  audience  appeal.)  Pay  television 
could  hardly  thrive  trying  to  sell  what  commercial  television 
has  trouble  giving  away  free  I  infer  that  it  would  not  try.  But 
if  it  does  try,  I  can  see  no  legitimate  reason  for  us  to  hinder  its 
efforts.  As  in  the  case  of  feature  film,  I  see  no  likelihood  that 
significant  siphoning  will  take  place.  Again,  it  is  true  that  pay 
television  offering  syndicated  programming  might  increase 
competition  for  audience,  but  I  reject  that  as  a  proper  ground 
for  our  concern 

IV.  Sports 

The  releasing  pattern  employed  by  feature-film  distributors 
involves  temporal  price  discrimination.  In  other  words,  if  the 
consumer  wants  to  see  a  movie  sooner  rather  than  later  follow- 
ing its  release  date,   he   will,   generally  speaking,   have   to  pay 
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Series  Programming  Proposed  Rulemaking 

Second  Further  Notice  of  Proposed  Rulemaking,  Adopted  by  Federal  Communications 
Commission  March  20,  1975,  Issued  April  4,  1975 


Before  the 

FEDERAL  COMMUNICATIONS  COMMISSION 

Washington,  D.C.  20554 


Docket  No.  19554 


In  the  Matter  of 

Amendment  of  Part  76, 
Subpart  G,  of  the  Com- 
mission's Rules  and  Reg- 
ulations Pertaining  to  the 
Cablecasting  of  Programs 
for  which  a  Per-Program 
or  Per-Channel  Charge  is 
Made.* 


SECOND  FURTHER  NOTICE  OF  PROPOSED  RULE 
MAKING 

Adopted    March  20,  1975.  Released    April  4,  1975. 


Bv  the  Commission: 

1.  The  so-called  anti-siphoning  rules  for  feature  films, 
sports,  and  series  type  programs  were  adopted  for  over-the-air 
subscription  television  service  (STV)  in  1968.'  In  1970,  vir- 
tually the  same  rules  were  adopted  for  cablecasting  for  which  a 
per-program  or  a  per-channel  charge  is  made  -  The  sports  rule 
for  STV  was  amended  in  March  1972  but  a  similar  amend- 
ment for  pav  cablecasting  was  deferred.1 

2-  The  present  proceeding  began  on  July  24.  1972,  with  the 
release  of  a  Notice  of  Proposed  Rule  Making'  which  invited 
comments  on  possible  amendments  to  the  .inii-siphoning  rules 
for  pay  cablecasting.  The  scope  of  the  proceeding  was  later 
enlarged  to  consider  whether  changes  should  also  be  made  in 
the  STY  rules.1  In  a  First  Report  and  Order'  adopted  March 
20,  1975,  essentially  identical  anti-siphoning  rules  for  both  pav 
cablecasting  and  STV  were  adopted.  These  new  rules  modify 
the  previous  feature  film  and  sports  rules  in  important  respects 
and  relax  the  rule  for  series  type  programs  by  permitting  pay 
TV  to  show  series  that  have  not  been  previously  shown  on 
conventional  television. 

3.  The  former  series  rule  stated  that  no  series  type  of  pro- 
gram with  interconnected  plot  or  substantially  the  same  cast  of 
principal  characters  may  be  transmitted  by  STV  or  by  pay 
cablecasting.  In  relaxing  that  rule,  we  questioned  whether 
such  a  rule  was  needed  at  all,  and  referred  to  the  paucity  of 
information  which  we  had  on  the  subject,  We  also  stated  that 
we  were  simultaneously  with  the  adoption  of  the  First  Report 
and  Order  adopting  the  present  Second  Further  Notice  o\ 
Proposed  Rule  Making  in  the  hope  of  developing  information 
that  would  provide  a  basis  for  a  decision  as  to  whether  a  series 
rule  is  necessary  to  serve  the  public  interest  and,  if  so.  whether 
it  should  be  modified  from  its  present  lorm 


*  This   protecdin^   also   deals   with    amending   ihr   over-the-air   subscription    televi- 
sion rules  .is  well  as  the  pay  rahlerasling  rules 

Fourth  Report  and  Order  in  Docket  No    11279,  15  FCC  2d  466  (I9i  - 
'Memorandum   Opinion   and   Order    in   Docket    V.      '839         I  FCC  2d  825 
19  0) 
Report  and  Order  m  Docket  No    18893.  34  Ft  I    2d  271     i"    ! 
'Sutite    of  Proposed   Rule    Making  and   Memorandum    Opinion   and   Order    in 
Docket  No    19554,  15  FC<    2d  893    I  i 

Further    Notice  of  Proposed  Rule    Making  and   Order   for   Oral   Argument   in 
Docket  No    19554,  4H  H  I    2d  (33  (1974] 

First   Report  and   Order   m   Docket    Vo     19554     FCC   75- FCC 

2d (19 


4.  Although  the  record  in  this  proceeding  contains  much 
material  concerning  feature  films  and  sports,  relatively  little 
appears  about  series.  Mostly,  those  supporting  the  series  rule 
merely  made  the  assertion  that  it  was  necessary  to  prevent 
siphoning  ol  series  type  programs  from  conventional  tele- 
vision. Those  who  opposed  the  rule  generally  stated  that  it 
should  be  deleted  since  there  was  no  evidence  of  a  need  for  it. 

5.  Some  comments,  rather  than  supporting  retention  of  the 
rule  or  outright  deletion  of  it,  pointed  to  the  possibility  of  a 
middle  ground.  Thus,  ABC  agreed  that  the  rule  was  overly 
broad  and  suggested  that  it  might  be  modified  without  creating 
a  substantial  risk  of  siphoning.  Observing  that  the  basic  pur- 
pose of  the  rule  was  to  produce  innovative  programming  on 
pav  TV  and  that  the  series  rule  barred  innovation  that  could 
be  presented,  ABC!  proposed  that  there  be  no  ban  on  the  show- 
ing of  original  innovative  programming.  However,  it  warned 
that  the  Commission  should  be  alert  to  the  possibility  that 
talent  presently  associated  with  series  programming  for  con- 
ventional television  might  be  siphoned  to  the  making  of  such 
programs  foi  pay  TV  with  resultant  detriment  to  the  public 
interest.  ABC  suggested  that  if  such  a  trend  were  to  occur,  the 
Commission  should  take  corrective  action  if  necessary.  Pro- 
gram producers,  although  favoring  deletion  of  the  rule  on  the 
grounds  that  it  was  unnecessary,  at  least  for  the  foreseeable 
future,  indirectly  pointed  to  a  middle  ground  by  arguing  that 
the1  absolute  prohibition  of  series  is  contrary  to  the  publii 
interest  since  i'  bars  exhibition  of  series  for  limited  audiences — 
such  as  educational  audiences  or  minority  groups — that  could 
be  successfully  produced  lor  pav  TV  although  not  for  con- 
ventional television 

6.  Consistent  with  its  view,  ABC  suggested  a  rule  that 
would  retain  a  ban  on  the  pay  TV  showing  of  off-network 
series  because,  if  carried  on  pav  TV,  there  would  be  a  risk  of 
siphoning  from  conventional  television.  It  also  suggested  that 
the  rule  prohibit  the  showing  of  any  non-network  series  pro- 
gram (e  g.,  Wild  Kingdom)  that  had  appeared  on  conven- 
tional television  during  any  one  of  the  five  years  immediately 
preceding  proposed  pay  TV  showing  in  order  to  prevent 
siphoning  of  such  programs  that  are  produced  for  syndication 
and  are  widely  available  for  conventional  television 

Since,  as  previously  stated,  we  wish  to  develop  informa- 
tion on  which  to  base  a  decision  as  to  whether  a  rule  is  neces- 
sary or  what  kind  of  rule  may  be  necessary,  we  invite  com- 
ments on  the  following  proposal  which  lies  between  a  complete 
ban  of  series  programming  and  having  no  rule  at  all.  This 
proposal,  which  is  modeled  after  the  rule  adopted  today  for 
feature  film  showings  on  pay  TV,  would  read  as  follows  for 
pay  cablecasting: 

§76.225  Subscription  Cablecasting. 


(e)  Series  type  programs  shall  not  be  cablecast  by  a  cable 
television  system  except  as  provided  in  this  paragraph. 

(1)  The  series  has  never  been  purchased  for  broadcast  over 
conventional  television; 

(2)  A  conventional  television  broadcast  station  licensed  in 
the  market  holds  a  present  contractual  right  to  exhibit  the 
series.  For  purposes  ol  this  subparagraph,  a  television  station 
affiliated  with  a  television  network  will  be  deemed  to  hold  a 
present  contractual  right  to  exhibit  a  series  if  the  netwoi  k 
with  w  hit  h  it  is  affiliated  holds  such  a  right, 

(3)  The  series  has  not  been  exhibited  in  the  market  over 
conventional  television  for  three  (3)  years  prior  to  its  proposed 
cablecast; 

(4)  The  series  consists  ot  hltv  (50)  or  fewer  episodes 
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tional  television  interests  and  program  producers4  There- 
fore, we  determined  to  establish  a  new  proceeding  inquiring 
into  the  sub|ei  t  of  c\c  lusivity  against  subsi  ription  television. 

3.  The  purpose  of  this  Notia  is  to  commence  an  in-depth 
exploration  dealing  with  the  effects  of  exclusive  contracts  en- 
tered into  either  b\  conventional  or  subscription  television  in- 
terests which  give  one  form  "I  television  service  exclusive  use  ol 
program  material  vis-a-vis  ihe  other,  and  to  eluit  comments 
of  interested  persons  on  [his  subject  Our  primary  concern  is 
that  the  programming  made  available  to  subscription  tele- 
vision may  be  severely  and  unduly  limited  by  the  combined  ef- 
fects of  our  anti-siphoning  rules  and  <>.<  lusive  program  con- 
tracts. For  reasons  we  consider  to  be  of  great  importance  and 
which  are  fully  set  forth  in  the  Fourth  Report  and  Order  in 
Docket  11279'  and  the  First  Report  and  littler  in  Docket 
1955J",  we  have  not  found  it  in  the  public  interest  to  allow 
unfettered  marketplace  competition  to  allocate  feature  film 
program  product  between  subscription  and  conventional  tele- 
vision operations.  Given  the  effects  of  our  rules  on  the  ability 
ol  subscription  television  to  obtain  feature  film  programming, 
we  are  concerned  that  private  program  exclusivity  practices 
not  unnecessarily  further  restrict  the  availability  of  pro- 
gramming The  purpose  of  this  proceeding  is  to  obtain  a 
factual  record  and  an  analysis  of  the  relevant  issues  in  order 
to  determine  if  further  rule  making  should  be  undertaken. 

4.  Although  the  factual  setting  with  which  this  proceeding 
is  concerned  is  new,  the  Commission's  concern  with  the  scope 
of  exclusive  program  rights  held  by  its  licensees  is  not.  In  1968. 
the  Commission  initiated  Docket  18179,  which  commenced  a 
study  of  non-network  television  programming  practices  and 
their  effects  upon  television  broadcast  stations.  In  1971,  the 
scope  of  Docket  18179  was  expanded  to  include  an  inquiry  into 
the  duration  of  exclusive  program  contracts  and  their  effects 
upon  both  broadcast  television  stations  and  the  emerging 
cable  television  industry  '  The  first  study  resulted  in  the 
Commission's  adoption  ol  Section  73  658(m)  which  restricts 
the  territory  which  m.u  be  covered  by  exclusive  non-network 
program  arrangements.1'  The  second  portion  of  Docket  18179 
is  presently  pending  before  the  <  Commission. 

5.  In  the  Further  Notice  oj  l'i>>/><><><!  Rulemaking  and  Or- 
der (or  Oral  Argument  in  Docket  1955-1,  the  Commission  re- 
quested comments  on  the  alleged  preemptive  purchase  of  fea- 
ture films  by  national  networks  "  That  inquiry  was  precipi- 
tated by  complaints  from  cable  television  interests  who  stated 
that  feature  films  were  being  "warehoused"  by  the  networks, 
i.e.  it  was  said  that  the  networks  were  purchasing  exclusive 
rights  to  feature  films  during  periods  when  the  films  would 
otherwise  be  available  for  subscription  use  under  the  Commis- 
sion s  rules,  and  lor  terms  longer  than  necessary  to  preserve 
conventional  television  audiences.  In  the  Further  Notice  we  in- 
quired as  to  whether  such  practices  actually  existed  and  wheth- 
er rules  were  called  for  to  inhibit  them. 

6.  In  adopting  the  new  subscription  programming  rules, 
the  Commission  declined  to  issue  rules  addressing  the  ware- 
housing problem.  Since  warehousing  of  feature  films  is  but  one 
element  of  the  much  broader  exclusivity  question,  we  left  the 
subject  of  warehousing  for  more  detailed  study  as  part  of  the 
instant  proceeding  (footnote  4,  \upra).  The  inquiry  which 
we  have  initiated  by  this  Notice  will  deal  with  many  of  the 
same  issues  taken  up  in  earlier  proceedings,  but  will  focus  on 
the  effects  of  exclusive  contracts  upon  subscription  television 
vis-a-vis  conventional  television,  and  particularly  on  how 
these  effects  relate  to  our  anti-siphoning  rules.  The  basic  issue 
posed  in  this  proceeding  is  whether  the  degree  of  exclusivity 
now  generally  contracted  for  is  necessary  for  the  well  being 
of  conventional  broadcasters,  and  whether  this  degree  of 
exclusivity,  when  viewed  in  conjunction  with  the  Commis- 
sion's anti-siphoning  regulations,  will  markedly  inhibit  the  de- 
velopment of  subscription   television  sc-i  v  ic  cs    We  are  concerned 
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with  two  closely  related  but  separable  issues — the  first  relat- 
ing to  the  alleged  warehousing  of  feature  film  product  and  the 
second  to  exclusivity  provisions  of  network  and  local  station 
contracts.  Our  concern  with  the  alleged  warehousing  of  film 
product  was  articulated  in  our  earlier  Further  Notice  in  Docket 
19554."  There  we  noted  that: 

pav  cable  interests  have  expressed  their  concern  that 
the  intended  operation  of  our  existing  rules  is  being 
frustrated  by  the  pre-emptive  purchase  of  feature  films 
bv  national  networks.  That  is,  the  networks  are  said  to 
be  buying  films  with  exclusive  rights  against  pay  use 
before  the  films  are  two  years  old  even  though  they  do  not 
themselves  intend  to  make  use  of  the  films  until  two  or 
three  years  after  the  rights  are  initially  obtained 

After  referring  to  prior  attempts  to  discourage  unreasonable 
periods  of  exclusivity,  e.g.,  Docket  18179,  we  went  on  to  state 
that: 

If  it  is  true  that  significant  program  purchases  are  being 
made  solely  to  foreclose  pay  system  use  and  not  with 
any  need  or  intent  to  use  the  program  within  a  reason- 
able period  of  time,  this  could  well  tend  to  frustrate  the 
operation  of  the  rules  now  under  consideration. 

7  In  connection  with  the  proceedings  in  Docket  19554,  each 
of  the  three  national  television  networks  placed  in  the  record 
statements  ol  the  policies  they  proposed  to  follow  in  purchas- 
ing exclusive  feature  film  rights  against  pav  cable  television 
operations  Each  denied  that  conscious  attempts  were  made  to 
"warehouse"  feature  films  Each,  however,  indicated  that  it 
intended  to  obtain  what  it  considered  a  "reasonable"  degree 
of  exclusivity  or  clearance  prior  to  its  own  exhibition  of  the 
films  it  purchased.1-'  ABC  indicated  that  while  it  had  a  general 
policy  of  not  seeking  exclusivity  vis-a-vis  pay  cable  during  the 
two  year  period  following  first  theater  exhibition  unless  it  ob- 
tained the  right  to  telecast  the  film  within  that  period,  if  the 
anti-siphoning  rules  were  changed  "we  would  clearly  have  to 
reconsider  the  wisdom  and  reasonableness  of  such  judgment  in 
light  of  the  financial  considerations  that  attend  our  acquisition 
an-1  exhibition  of  feature  films  "" 

8.  Through  this  inquiry  we  seek  answers  to  the  question 
of  whether  the  purchase  of  such  contractual  exclusivity  in  ad- 
vance of  the  first  broadcast  exhibition  of  a  film  is  simply  an 
effort  by  broadcasters  to  protect  their  legitimate  rights  in  pro- 
gramming purchased,  or  whether  such  provisions  may  have  the 
effect  of  stifling  an  emerging  competitive  medium  beyond  the 
degree  necessary  to  protect  rights  in  the  product  purchased. 

As  we  said  in  the  Further  Notice  of  Proposed  Rult  Making  in 
Docket  18179.  FCC  71-42,  27  FCC  2d  13.  para.  3  (1971): 

The  issue  is  somewhat  analogous  to  that  in  the  motion 
picture   field    where   the   courts   have   held   that   clearances 


Further    Voticc    '!  Propoted  Rule  Making  and  Order  for  Oral  Argument  m 
Docket  19554.  FCC  74-878,  48  FCC  2d  4s3.  paras  29-30  (1974) 

I  he  statements  ol  ihe  three  networks  were  set  forth  in  Ihe  Firit  Report  and 
Order  in  Docket  19554  and  are  repeated  here  for  the  sake  of  convenience 
Mr  Everett  Erhck,  speaking  for  ihe  American  Broadcasting  Company,  slated 
ABC's  policy  as  follows  "If  we  do  not  have  the  right  to  telecasl  a  title  vvilhin 
iwo  vears  following  first  theatre  exhibition,  we  do  not  seek  exclusivilv  against 
pay  cable  during  that  two  year  period  Where  we  do  acquire  broadcast  rights 
within  30  months  or  less,  we  will  seek  exclusivilv  lor  up  to  6  months  as  a  rea- 
sonable resting  period  prior  lo  permissible  play  date  Where  ihe  permissible  plav 
date  is  30  months  or  later  after  theatrical  exhibition,  we  negotiate  reasonable 
exclusivilv  provisions  subject  to  the  Commission's  iwo  vear  rule"  October  25, 
1074  oral  argument  transcript  al  page  IS03 

In  written  comments  Hied  on  CMol>er  25,  ll174,  the  polio  of  <  lis  In.  was 
stated  as  follows  In  us  most  recent  ma|or  feature  Rim  negotiation  (com- 
pleted | ul v  1974)  I  BS  agreed  lo  waive  anv  exclusivilv  against  pav  cable  exhi- 
bition for  a  period  of  two  years  after  the  theatrical  release  date  of  each  film  in- 
voked ll  is  our  prcseni  intention,  as  a  matter  of  policv.  lo  applv  the  pattern  es- 
tablished in  that  transaction  lo  our  other  feature  Him  purchases,  except  in  cases 
where  CBS  acquired  the  right  to  broadcast,  and  expects  to  broadcast,  a  par- 
ticular film  within  oi  vers  sl.ortl v  after  two  vears  from  ihe  dale  of  theatrical  re- 
lease In  such  cases,  the  network  will  seek  exclusivilv  for  a  reasonable  period  in 
advance  of  the  expected  broadcast  of  the  film  "  At  page  2 

The  policy  of  the  National  Broadcasting  Companv  Inc  was  staled  in  written 
comments  filed  on  September  2't  1974  I  he  Mil  relevision  Network  does  not 
attempt  lo  prevent  a  film  supplier  Irum  licensing  pav  cable  wilhin  ihe  Iwo  vear 
period  permitted  bv  Ihe  rule  where  the  film  is  not  available  lo  the  network  un- 
til subsequent  to  that  o,"-vcar  period  Furthermore,  the  usual  feature  film  con- 
tract which  NBC  has  recently  been  entering  inlo  calls  for  about  two  plays  over 
about  two  or  ihrec  vears  from  the  date  the  producer  agrees  lo  make  ihe  Him 
available  to  us,  so  there  is  no  possibility  of  'warehousing  "'  Al  page  21 

1  Leller  of  December  20,  1973.  lo  former  Chairman  Burch 
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